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DEPOSITION  OF  M.  L.  NEWELL 

"Direct  Examination 

By  Mr.  Howard: 

Q.  Will  you  state  your  full  name,  please,  and 
your  residence  address"? 

A.  My  name  is  Malcolm  Lloyd  Newell,  and  I 
live  at  651  West  lltli  Street,  San  Pedro,  California. 

Q.  Mr.  Newell,  by  whom  are  you  employed  at 
the  present  time?  A.     By  Mr.  G.  Scotti. 

Q.     In  what  capacity  *? 

A.     As  engineer  on  a  commercial  fishing  boat. 

Q.     Operating  out  of  San  Pedro"? 

A.     That  is  right. 

Q.  Do  you  expect  to  be  in  the  state  of  Wash- 
ington in  April — on  or  about  April  6,  1949? 

A.     No,  I  do  not." 


Mr.  Howard:  May  it  please  the  Court,  this  wit- 
ness in  the  following  few  lines  waives  the  reading 
and  signing  of  the  deposition.  We  can  start  at 
line  15,  [923]  page  137. 


"Q.  Now,  Mr.  Newell,  during  the  month  of  No- 
vember, 1948,  did  you  have  occasion  to  render  some 
service  to  the  Tanker  Urania'? 

A.  Yes;  I  don't  recall  the  exact  dates,  but  I 
worked  for  approximately  a  week  on  the  boat,  that 
is,  checking  over  it  and  inspecting  the  main  engine, 
because  of  trouble  that  they  had  enroute. 
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Q.  And  by  whom  were  you  employed  at  tliat 
time? 

A.  I  was  employed  at  that  time — I  was  still 
engineer  on  the  job  that  I  was  fishing  for,  but  I 
was  employed  then  by  the  Union  Diesel  at  that 
time;  in  other  words,  they  contacted  me,  and  then 
they  sent  two  service  men  down  from  Oakland,  and 
they  had  another  service  man  down  here  who  was 
also  a  commercial  fisherman,  w^ho  wasn't  able  to  be 
there,  and  so  they  asked  me  if  I  would  give  them  a 
hand  on  that  job. 

Q.     Do  you  hold  a  Diesel  engineer's  license? 

A.     No,  I  do  not. 

Q.  What  is  the  extent  of  your  experience  in  the 
operation  of  Diesel  motors? 

A.  I  have  run  Diesel  engines  on  commercial  fish- 
ing boats  for  the  past  five  years. 

Q.  Have  you  had  any  particular  experience  with 
Union  Diesel  engines?  [924] 

A.     Not  particularly,  no. 

Q.  By  the  way,  are  you  related  to  Mr.  S.  W. 
Newell?  A.     Yes,   that    is   my   brother. 

Q.  Have  you  ever  worked  with  the  Union  Diesel 
Engine  Company  at  Oakland,  California? 

A.     No,  I  never  have. 

Q.  What  would  be  your  best  recollection  as  to 
when  you  first  went  aboard  the  Tanker  Urania,  and 
where  would  the  vessel  be  located  at  the  time? 

A.  I  went  aboard  the  Tanker  Urania  the  day  and 
very  shortly  within  the  hour  after  it  was  towed  back 
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from  Mexico,  and  that  was  at  the  Craig  Shipyards 

in  Long  Beach,  California. 

Q.  Were  you  present  when  the  ship  arrived  at 
the  dock  ? 

A.  Yes,  I  was  present  when  the  ship  arrived  at 
the  dock. 

Q.  Do  you  recall  who  else  was  present  that  went 
aboard  the  ship  at  that  time? 

A.  Yes ;  there  was  one  of  the  owners,  Mr.  Antip- 
pas,  and  a  service  man  from  the  Union  Diesel  Com- 
jiany,  and  that  was  Mr.  Charlie  Firth,  and  Mr. 
Firth  is  now  the  chief  engineer  on  the  bait  boat 
Mayflower. 

Mr.  Hokanson:  I  move  that  the  last  part  of 
the  answer  be  stricken  as  not  responsive." 


Mr.  Howard:     That  is  agreeable,  Your  Honor. 
The  Court :     It  will  be  stricken. 


"Q.  (By  Mr.  Howard) :  Where  is  Mr.  Firth  at 
this  time"? 

A.  I  am  not  positive ;  in  other  words,  he  is  either 
in  San  Diego  or  else  on  fishing  grounds.  He  could 
be  anywhere  from  San  Diego  to  the  Galapagos 
Islands. 

Q.  Was  there  anyone  else  in  attendance  at  that 
time? 

A.  I  don't  recall  exactly  at  that  time,  but  I  know 
from  inquiring  that  there  was  a  man  from,  I  be- 
lieve it  was,  the  Texaco  Oil  Company;  I  can't  re- 
call his  name,  however. 
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Q.  What  were  your  particular  responsibilities  in 
connection  with  the  difficulties  on  the  main  engine? 

A.  Well,  my  instructions  from  my  brother  were 
that  they  wanted  to  go  over  the  engine  thoroughly 
for  any  mechanical  defects  that  might  have  caused 
the  boat  to  break  down  in  operation. 

Q.  State  what  condition  you  found  the  main 
engine  to  be  in  when  you  first  went  aboard  the  ves- 
sel when  she  arrived  at  Long  Beach. 

A.  When  we  first  went  aboard  the  vessel  at 
Long  Beach,  the  engine  had  not  been — that  is,  every- 
thing was  still  on  the  engine,  and  they  hadn't  started 
any  work  at  all  on  it,  and  whether  it  would  operate 
or  not,  I  don't  know. 

Q.  Was  the  engine  being  used  as  it  came  into 
porf?  [926] 

A.  When  it  came  in,  I  don't  know.  I  wasn't 
aboard.  But  at  the  time  it  arrived  at  the  dock  the 
engine  was  not  running. 

Q.  What  did  you  do  when  you  first  went  aboard? 
Just  tell  us. 

A.  The  first  thing  we  did  when  we  went  aboard 
when  she  was  docked  was  to  open  the  base  plates 
and  inspect  the  crankcase. 

Q.  And  in  what  condition  did  you  find  the  crank- 
case? 

A.  We  fomid  the  crankcase — that  there  was  no 
indication  of  wear  of  anything  there,  such  as  if  a 
bearing  had  been  burned  out,  but  the  oil  appeared 
to  be  contaminated. 

Q,     How  much  oil  was  there  in  the  crankcase  ? 
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A.  There  was  practically  no  oil  in  the  crank- 
case.  Those  engines  have  a  dry  crankcase.  All  of 
the  oil  is  pumped  from  the  crankcase  into  the  day 
tank,  so  they  have  a  dry  space  in  that  type  of  engine, 
but  there  was  oil  in  parts  that  don't  drain;  in 
other  words,  you  might  get  oil  for  samples  from 
that. 

Q.  Then  what  other  parts  of  the  engine  did 
you  inspect? 

A.  I  inspected  the  thrust  bearing.  It  is  a  Kings- 
bury thrust  on  that  particular  motor  or  engine,  and 
I  found  that  to  be  in — that  is,  it  was  in  as  perfect 
alignment  as  you  could  exioect,  and  there  was  no 
indication  of  misalignment  there."  [927] 

Mr.  Hokanson:  "There  was  no  indication  of 
misalignment  there" — I  move  to  strike  the  last  part 
as  not  responsive.  The  first  sentence  of  the  answer  is 
responsive,  but  the  rest  is  not. 

Mr.  Howard:  That  is  agreeable;  he  answers  it 
in  the  next  question. 

The  Court :     It  is  stricken. 


''Q.  There  was  no  damage  found  in  the  thrust 
bearing  ? 

A.     No  damage  found  in  the  thrust  bearing,  no. 

Q.  Did  you  examine  any  other  parts  of  the 
engine  ? 

A.  Yes ;  I  myself  put  a  test  on  the  engine,  which 
— in  other  words,  we  suspected  water  in  the  lubri- 
cating oil,  and  we  put  a  test  on  the  engine  by  seal- 
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ing  the  makeup  water  tank;  in  other  words,  that  is 
a  fresh  water  cooler  at  the  engine,  and  it  has  a  fresh 
water  make  up  tank  on  the  main  deck,  and  that 
carries  a  little  heat  to  the  water,  and  I  plugged  up 
the  discharge  of  that  makeup  water  tank  and  turned 
the  full  fresh  water  supply — I  don't  know  what 
poundage  it  was,  but  I  believe  it  was  approximately 
45  pounds  pressure — and  so  with  the  base  plates  off 
and  with  that  much  pressure  in  the  engine,  it  would 
give  us — that  is,  it  would  show  us  any  leaks  that  you 
might  have  under  normal  operating  conditions." 


Mr.  Hokanson :  I  move  to  strike  all  but  the  first 
part  of  his  answer  as  not  responsive. 

The  Court:     All  after  the  word  ''Yes'"? 

Mr.  Hokanson:    Yes. 

Mr.  Howard:  I  submit  that  is  an  objection  that 
should  have  been  raised  at  the  time  of  the  examina- 
tion, and  not  at  this  time. 

The  Court:  Because  it  relates  only  to  form,  is 
that  your  idea?  Objections  other  than  as  to  form 
are  reserved,  are  they  not? 

Mr.  Howard:  The  form  of  the  question  and  the 
answer  not  being  responsive. 

Mr.  Hokanson :  That  is  not  included  in  the  stip- 
ulation. Your  Honor,  and  if  the  witness  goes  on  at 
length  in  answering  the  question  I  submit  it  is  not. 

The  Court:  Well,  what  is  the  nature  of  the  an- 
swer?  It  simply  describes  what  he  did. 
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Mr.  Hokanson:  It  goes  on.  I  didn't  complete 
reading  his  answer,  apparently. 

The  Court:  In  the  first  place,  I  do  not  see  any 
prejudice  because  it  only  tells  you  and  the  Court 
what  he  did  in  order  to  make  his  investigation.  It 
is  not  saying  that  somebody  was  libeled  for  what  he 
found  or  something  like  that,  is  it? 

The  objection  is  overruled.  It  seems  to  me  to  be 
merely  an  explanation  that  might  not  have  been 
necessary  of  what  he  did  and  how  he  went  about 
his  job. 


"And  we  found  in  No.  5  cylinder  a  slight  leaking; 
in  other  words,  it  was  very  slight  at  that  pressure  ; 
and  as  I  recall  it  was  about,  oh,  maybe  10  drops 
of  water  a  minute,  if  that  much. 

Q.     Now,  where  was  this  leak? 

A.     That  was  over  No.  5  cylinder. 

Q.     Whereabouts  ? 

A.  Well,  with  the  base  plates  off,  all  you  could 
do  was  see  it  running  down  the  side,  and  so  we  took 
out  the  lines  that  run  into  the  cylinder  wall  from 
your  lubricator — it  is  a  Manzel  lubricator. 

Q.     And  what  is  that,  a  Manzel  lubricator? 

A.  A  Manzel  lubricator  is  a  lubricating  box 
which  by  pressure  feeds  a  small  amount  of  oil  to 
any  given  part  of  the  engine.  Each  cylinder  has 
two  lines  from  the  Manzel  oiler,  and  they  are  exter- 
nal lines  that  help  to  lubricate  the  walls  of  the  cylin- 
der,  and   one   of   those   external  lines   that   comes 
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tlirough  the  water  jacket  into  the  cylinder  wall  was 
leaking.  In  other  words,  there  wasn't  a  proper  seal 
on  the  copper  gasket. 

Q.     Who  was  with  you  when  you  made  that  test? 

A.  I  showed  it  to  the  chief  engineer  on  the  boat 
and  to  the  other  service  man,  Mr.  Cross,  who  was 
the  service  man  for  the  Union  Diesel  Company  and 
who  was  on  board  the  boat,  and  I  don't  recall  who 
else  I  showed  it  to,  but  I  made  another  gasket  and 
put  in  or  replaced  that  fitting  that  goes  through 
the  cylinder  wall,  and  put  it  through  the  test,  and 
it  didn't  leak  after  that. 

Q.  Do  you  recall  whether  Mr.  Pike,  of  the  Amer- 
ican Bureau  of  Shipping,  was  present  when  you 
discovered  that? 

A.  I  don't  recall  whether  he  was  there  or  not. 
I  am  pretty  sure  I  told  him  about  that,  because 
he  was  around  there  and  was  very  much  interested. 

Q.  How  did  you  discover  that  the  gasket  was 
bad? 

A.  I  took  out  the  fitting,  and  it  is  a  soft  copper 
gasket,  and  I  could  see  that  the  upper  halves  of 
it  were  shiny.  In  other  words,  from  the  effect  of 
screwing  in  that  fitting.  And  then  there  was  car- 
bon on  the  lower  part,  showing  that  the  fitting 
W'asn't  getting  the  proper  seat  against  the  gasket. 

Q.  And  what  effect  did  that  have  on  the  leakage 
of  w^ater? 

A.  Well,  that  would  give  you  a  slight  amount  of 
fresh  water  into  your  lube  oil.    I  say  slight,  be- 
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cause  this  is  merely  my  opinion.  In  other  words,  you 
can't  tell  exactly  from  a  static  pressure  test  how 
much  it  is  going  to  be  [931]  leaking  in  actual  oper- 
ation. 

Q.  Did  you  relate  that  gasket  to  the  water  that 
you  found  in  the  cylinder? 

A.  Yes,  to  that  particular  part  that  was  in  the 
cylinder  there. 

Q.     Did  you  find  any  other  leaky  gaskets'? 

A.  No,  that  was  the  only  leak  from  the  engine 
itself. 

Q.  Now,  just  w^hat  was  the  condition  of  that 
gasket? 

A.  The  gasket  was — it  retained  the  original 
shape — but  part  of  the  gasket  was  shiny  and  part 
of  the  gasket  was  black  from  carbon.  That  is  what 
I  would  imagine  it  would  be  from. 

Q.     How  thick  was  the  gasket? 

A.     Oh,  not  more  than  a  thirty-second  of  an  inch. 

Q.  Was  there  any  unevenness  in  the  surface 
of  the  gasket  ? 

A.  No,  there  was  no  unevenness ;  in  other  words, 
nothing  that  I  noticed,  and  we  didn't  lay  it  down 
or  anything  like  that. 

Q.     Did  you  yourself  replace  that  gasket? 

A.  Yes.  I  made  a  gasket  out  of  a  piece  of  cop- 
per because  they  didn't  have  any  aboard,  and  we 
wanted  to  make  a  test  of  it,  and  so  I  made  a  gas- 
ket myself,  and  that  would  be  on  the  No.  5  cylinder 
on  the  starboard  side  of  the  engine. 
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Q.  Did  you  inspect  any  other  parts  of  the  en- 
gine? [932] 

A.  Yes;  we  inspected  the — I  think  it  was  one 
of  the  main  bearing  shells,  and  also  one  of  the 
crankshaft  bearings. 

Q.    What  did  you  find  as  to  their  condition? 

A.  We  found  their  condition  to  be  satisfactory. 
There  was  the  presence  of  water  behind  the  shells. 
In  other  words,  the  shells  on  the  main  bearing — 
that  is  not  on  connected  bearings — but  behind  the 
shell  there  was  water. 

Q.     Was  that  a  normal  condition? 

A.  No,  that  was  not  a  normal  condition,  but  the 
amount  there  would  be  dissipated  in  time  and 
wouldn't  cause  any  trouble. 

Q.  Would  you  state,  please,  on  exactly  what 
bearings,  behind  what  shells,  you  found  this  water, 
if  you  can  recall? 

A.     I  think  it  was  No.  6  main  bearing. 

Say,  could  I  change  something  I  said  in  my 
previous  testimony?  I  was  going  on  the  wrong 
end  of  the  engine.  So  instead  of  the  No.  5  cylinder 
about  which  I  previously  testified,  that  should  have 
been  the  No.  2  cylinder  that  had  the  leaky  gasket. 

Q.  You  were  getting  on  the  wrong  side  of  the 
engine,  were  you? 

A.     Yes,  I  was  on  the  wTong  side  of  the  engine. 

Q.  Then  your  previous  reference  to  the  leaky 
terminal  and  the  gasket  would  be  in  regard  to  No. 
2  cylinder?  A.    Yes.  [933] 
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Q.  And  you  wish  to  correct  your  previous  state- 
ments relating  to  No.  5  cylinder,  which  should  now 
be  identified  as  No.  2  cylinder  ? 

A.  Yes.  When  I  said  No.  5  cylinder  I  meant  No. 
2  cylinder. 

Q.  Did  you  find  any  water  on  the  thrust  bear- 
ing? 

A.  No,  there  was  no  water  in  the  thrust  bear- 
ing. The  thrust  bearing  has  its  own  oil  supply.  In 
other  words,  it  isn't  lubricated  by  the  same  supply 
that  lubricates  the  main  engine.  There  is  a  tube  or 
a  pipe  in  the  thrust  bearing,  so  we  took  that  apart 
and  checked  everything,  and  I  cleaned  out  the  thrust 
bearing,  but  there  was  no  fissure  present  or  any 
water  there. 

Q.  Now,  what  other  parts  of  the  main  engine 
did  you  examine? 

A.  Well,  let  me  think  a  minute.  We  took  off 
the  heat  exchangers,  and  my  brother  gave  me  the 
address,  that  is,  he  looked  up  to  see  who  did  the 
service  work  for  the  Harrison  radiator,  and  I  took 
in  three  heat  exchangers,  two  for  fresh  water  cool- 
ers and  one  for  lubricating  oil  cooling,  and  I  took 
those  to  the  United  Service  in  Long  Beach,  and 
they  were  to  be  cleaned  and  inspected  and  tested. 

Q.    Who  removed  the  heat  exchangers'? 

A.     The  crew  of  the  boat  removed  them. 

Q.     That  was  after  you  arrived  on  board?  [934] 

A.  Yes,  that  was  after  I  arrived  on  board  the 
ship. 
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Q.  And  did  yon  personally  take  the  heat  ex- 
changers *? 

A.  Yes,  I  took  them  to  the  United  Service  at 
Long  Beach. 

Q.  Were  you  present  at  the  United  Service  shop 
when  the  heat  exchangers  were  opened  up  *? 

A.     No,  I  wasn't  present  when  they  were  opened. 

Q.  Did  you  see  the  heat  exchangers  after  they 
were  opened  up?  A.    Yes. 

Q.     Where  were  they  then  ? 

A.  They  w^ere  at  the  United  Service  shop,  be- 
cause I  left  them  there  and  came  back  to  the  boat, 
and  then  I  went  back  to  the  United  Service  again. 

Q.     Was  it  the  same  day  that  you  did  that? 

A.     No;  the  following  day. 

Q.     You  went  back  the  following  day? 

A.     I  went  back  the  following  day,  yes. 

Q.  Before  the  heat  exchangers  had  been  taken  off 
the  ship,  had  they  been  opened  up  in  any  way  ? 

A.  No.  In  other  words,  the  only  dismantling  of 
the  heat  exchangers  necessary  to  remove  them  from 
the  piping  of  the  ship  was  the  unbolting  of  the 
flanges  and  taking  them  out  as  units. 

Q.  State  what  you  observed  as  to  the  internal 
condition  of  the  heat  exchangers  when  you  went 
back  to  the  United  [935]  Service  shop  the  following 
day. 

A.  When  I  went  back  to  the  United  Service  shop 
the  following  day,  they  were  ready  to  test  the  heat 
exchangers.    They  had  opened  the  heat  exchangers 
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and  had  taken  them  apart.  That  means  that  they 
had  taken  the  two  end  plates  off  of  each  heat  ex- 
changer, and  they  had  boiled  them  in  their  solution 
that  they  use  for  cleaning  radiators. 

Q.     And  was  the  test  run  in  your  presence  then"? 

A.     The  test  was  made  in  my  presence,  yes. 

Q.     And  what  did  you  observe  during  the  test? 

A.  During  the  test  the  heat  exchangers  were  im- 
mersed completely  in  the  water  and  air  pressure 
applied  to  the  core  of  the  heat  exchanger. 

Q.  When  you  refer  to  the  core,  Mr.  Newell,  can 
you  identify  that  a  little  further  for  us  ? 

A.  Well,  I  refer  to  the  core — and  I  had  better 
explain  the  type  of  heater.  It  was  a  Harrison 
heater,  and  that  has  a  very  compact  heat  exchanger 
and  secured  with  a  honeycomb  core  that  is  encased 
in  a  cast  bronze  casing,  and  the  core  is  soldered 
or  sweated  into  the  casing. 

Q.  What  do  you  mean  by  sweated  into  the  cas- 
ing? 

A.     That  is  the  same  as  being  soldered. 

Q.  And  does  the  core  refer  to  the  tubing  that 
the  lubricating  oil  passes  through? 

A.  That  refers  to  the  tubing  that  the  lubricating 
oil  [936]  or  fresh  water  passes  through,  yes.  In  other 
words,  they  pass  through  the  honeycomb  tubing  and 
the  water,  that  is,  the  salt  water  circulates  around 
the  outside  of  that,  and  the  air  was  applied  to  where 
the  salt  water  would  be  circulating  through. 

Q.     And  what,  if  anything,  did  you  observe  then  ? 


1100  Compania  Naviera  Limitada,  etc. 

(Deposition  of  M.  L.  Newell.) 

A.  I  observed,  that  there  were  a  lot  of  leaks 
around  the  edge  of  the  honeycomb  core,  right  in 
the  line  of  the  solder  marks  where  it  was  soldered 
into  the  casing.  There  were  no  leaks  in  the  tubes 
themselves,  but  only  around  the  edge  of  the  tubes 
where  they  were  soldered  into  the  casing. 

Q.  Now,  was  this  on  the  lubricating  oil  cooler  or 
was  it  on  one  of  the  water  coolers  ? 

A.     It  was  on  all  three  of  the  coolers. 

Q.     Did  the  same  condition  exist  on  each  of  them? 

A.  The  same  condition  existed  on  each  of  them 
and  also  on  both  ends. 

Q.  And  how  did  you  determine  that  there  were 
leaks  during  this  investigation? 

A.  I  determined  there  were  leaks  because  the 
cooler  was  completely  submerged  in  water  and  there 
was  air  applied  to  the  inside,  so  that  there  were 
bubbles  coming  up,  and  you  could  see  where  the 
bubbles  came  through  the  casing. 

Q.  After  the  coolers  were  removed  from  the 
water  bath,  did  you  make  any  further  examination  ? 

A.  I  examined  the  coolers  for  any  sign  of  elec- 
trolysis, and  there  was  no  indication  of  electrolysis; 
and  I  examined  the  zinc  plates  that  are  put  in  each 
cooler  to  control  electrolysis,  and  there  were  about — 
I  would  say  approximately  thirty  per  cent  of  the 
metal  of  the  zinc  left,  and  so  I  had  those  replaced. 

Q.  Were  these  leaks  that  you  have  referred  to 
during  the  water  and  air  test  observable  to  the 
naked  eye? 
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A.  No,  they  were  not  observable  to  the  naked 
eye. 

Q.     Visually  you  couldn't  see  them? 

A.     No,  you  couldn't  see  them. 

Q.  What  arrangements  did  you  make,  if  any, 
with  the  United  Service  Company? 

A.  Well,  when  I  saw  the  leaks  there,  I  asked 
them  what,  in  our  opinion,  could  be  done  about  it, 
whether  we  should  get  new  heat  exchangers  or  not, 
and  they  said  there  was  no  reason  for  getting  new 
heat  exchangers,  that  their  service  man  could  re- 
pair them ;  and  so  I  stood  by  while  he  repaired  them 
and  while  the  tests  were  made. 

Q.     How  did  he  indicate  where  the  leaks  were? 

A.  He  indicated  the  leaks  by  marking  opposite 
where  the  air  came  through  the  jacket  or  through 
the  core. 

Q.  Who  was  present  during  the  time  this  test 
was  made  ? 

A.  The  service  man,  or  the  repair  man,  for  the 
United  Service  Company.  [938] 

Q.    Was  anyone  else  present  at  the  time? 

A.  Part  of  the  time  one  of  the  service  men  of 
the  United  Service  Company,  who  installs  the  radi- 
ators, was  around,  but  he  wasn't  there  all  of  the 
time. 

Q.  Were  the  repairs  thereafter  accomplished  by 
the  United  Service  Company?  A.     Yes. 

Q.     How  long  did  it  take? 

A.     Approximately  a  day — say  eight  hours. 
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Q.  Did  you  return  to  the  United  Service  Com- 
pany after  that  % 

A.  Did  I  return?  No,  I  picked  up  the — I  don't 
recall  whether  it  was  the  same  day  or  the  next  day 
that  I  brought  the  heat  exchangers  back  to  the 
boat,  but  since  then  I  haven't  been  back  to  the 
United  Service  Company. 

Q.    You  did  return  to  the  boat  ? 

A.  I  returned  to  the  boat,  yes.  Of  course,  I  paid 
for  the  work  and  returned  the  heat  exchangers, 
and  I  gave  them  the  bill  and  was  reimbursed  by 
the  Union  Diesel  Engine  Company." 


Mr.  Hokanson :     I  move  to  strike  the  last  part  as 
not  responsive. 

The  Court:  I  think  that  it  should  be  stricken. 
Mr.  Howard :  It  is  not  responsive,  Your  Honor. 
The  Court:     It  is  stricken. 


''Q.     Do  you  recall  what  the  charge  was? 

A.  Let's  see  if  I  recall.  I  believe  it  w^as — I  be- 
lieve it  was  about  $140.  However,  I  can 't  be  too  sure 
on  that.  In  other  words,  I  don't  remember,  but 
that  was  approximately  the  charge. 

Q.  Was  there  a  test  made,  any  subsequent  test 
made,  on  the  heat  exchangers  at  the  United  Service 
shop,  before  you  turned  them  in  to  the  vessel  % 

A.  Well,  they  were  tested  after  they  were  re- 
paired.   In   other  words,   the   service   man   would 
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mark  the  leaks  and  go  ahead  and  solder  them,  and 
then  put  them  back  in  the  bath  and  test  them  again, 
and  so  when  we  finally  found  no  leaks  they  were 
assembled  and  returned  to  the  service  man,  and 
no  other  tests  were  made  after  that. 

Q.  Who  reinstalled  the  heat  exchangers  on  the 
boat? 

A.  Mr.  Cross,  Mr.  Firth,  and  myself  reinstalled 
them. 

Mr.  How^ard:  That  is  all.  You  may  cross-ex- 
amine. 

Cross-Examination 
By  Mr.  Hokanson: 

Q.  Mr.  Newell,  the  core  of  the  cooler  that  you 
have  referred  to  is  sweated  into  the  casing  on  each 
end  where  [940]  the  lube  oil  comes  in  and  goes  out ; 
is  that  correct? 

A.  No,  I  believe  it  is  sw^eated  on  the  ends  where 
the  water — that  is,  where  the  salt  water  goes  in  and 
out. 

Q.  Well,  on  the  other  side — in  other  words,  the 
casing  is  really  a  chamber  in  which  the  core  is 
contained,  and  it  is  only  sweated  in  on  two  ends; 
is  that  correct?  A.     That  is  correct,  yes. 

Q.  And  when  you  remove  the  flange  on  the  lu- 
bricating oil  side,  can  you  look  into  the  chambers 
through  which  the  lubricating  oil  runs? 

A.  You  can  look  through  part  of  it;  you  can^t 
see  all  of  it,  but  you  can  look  through  part  of  it. 

Q.     Now,   on   the   salt   water   side   can   you   see 


1106  Compania  Naviera  Limitada,  etc. 

(Deposition  of  M.  L.  Newell.) 

A.  The  pressure  we  used  for  the  test  was  higher 
than  the  pressure  they  had  in  the  shop,  yes. 

Q.  Do  you  know  how  many  leaks  there  were  in 
the  lubricating  oil  cooler? 

A.     I  think  there  were  13  leaks. 

Q.    Would  that  be  in  the  lubricating  oil  cooler? 

A.  In  the  lubricating  oil  cooler  there  were  six 
on  one  side  and  seven  on  the  other.  [943] 

Q.  And  do  you  remember  how  many  leaks  there 
were  in  the  other  coolers? 

A.  Not  exactly.  They  were  all  approximately 
the  same,  though. 

Q.  Could  you  give  me  any  idea  of  the  flow  of  the 
leaks  in  each  case. 

A.  Well,  we  had  no  way  of  measuring  the  flow, 
but  through  most  of  the  leaks  there  was  a  steady 
stream  of  bubbles,  which  would  indicate  quite  a  bit 
of  leakage.  In  other  words,  like  I  say,  we  had  no 
way  of  measuring  it,  and  in  operating  conditions  on 
the  boat  it  depends  on  the  pressure  on  each  side  of 
the  heat  exchangers  how  much  leakage  you  are  go- 
ing to  have. 

Q.  Do  you  know  what  the  pressure  was  on  this 
cooler — the  operating  pressure  on  the  salt  water 
side? 

A.  No,  I  don't.  I  don't  know  what  the  normal 
operating  pressure  was  on  that. 

Q.  What  method  is  employed  in  this  exchanger, 
if  you  know,  to  take  care  of  the  shrinkage  of  coils 
b}^  reason  of  the  heat? 
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A.  There  is  none.  Your  differences  of  heat  are 
so  slight  that  in  ordinary  operation  there  wouldn't 
need  to  be  any. 

Q.  In  other  words,  the  core  of  the  cooler  is 
sweated  into  the  casing  on  two  ends  ?  [944] 

A.     That  is  right. 

Q.  And  does  not  admit  of  any  constriction  or 
expansion  in  the  core  of  the  cooler  itself? 

A.     No. 

Q.  So  that  if  you  would  establish  such  differ- 
ences in  heating  as  would  affect  the  natural  expan- 
sion and  contraction,  it  might  conceivably  break  or 
disconnect  the  point  where  the  solder  is;  isn't  that 
correct  ? 

A.  Oh,  if  you  go  to  extremes ;  but  I  don't  believe 
myself  that  in  normal  operation  there  would  be 
anything  of  the  sort. 

Q.  Could  you,  by  dropping  these  coolers,  frac- 
ture your  sweated  joints'? 

A.  Not  without  there  being  some  evidence  on 
the  outside  of  the  bronze  casing,  because  those  are 
very  heavy  casings.  In  other  words,  you  wouldn't 
drop  it  and  fracture  it  without  denting  it  and  show- 
ing something  on  the  outside. 

Q.  Would  you  by  constant  vibration  effect  a 
fracture  ? 

A.     I  don't  know,    I  don't  believe  so,  however. 

Q.  What,  then,  in  your  opinion,  would  be  the 
cause  ? 

A.     I  think,  knowing  some  of  the  history  of  that 
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vessel,  I  think  this  freezing  might  really  have  caused 

it. 

Q.  Well,  excluding  that  as  a  possible  cause,  are 
there  any  other  causes  that  might  bring  out  leak- 
age at  those  points '? 

A.  No,  I  can't  picture  or  imagine  anything  that 
might  cause  it.  In  other  words,  electrolysis  might, 
but  there  [945]  were  no  indications  of  electrolysis 
in  the  heat  exchangers.  In  other  words,  if  there  is 
electrolysis,  it  would  show  up  elsewhere,  and  when 
they  were  resoldered  there  was  no  sign  whatever  of 
electrolysis. 

Q.     What  is  electrolysis  *? 

A.  Electrolysis  is  the  eating  away  of  the  metal 
caused  bv  the  action  of  salt  water  on  metal.  In 
other  words,  it  is  a  galvanic  action;  a  curret  set  up 
by  two  different  metals,  and  one  metal  may  carry 
away  from  the  other — whichever  metal  is  more 
readily  reacted  upon.  That  is  why  zinc  plugs  or 
plates  are  put  into  these  heat  exchangers,  because 
your  zinc  reacts  to  the  electrolic  action  more  than 
plates  of  bronze  or  admiralty  metal.  I  don't  know 
what  the  exact  computation  or  percentage  is,  how- 
ever. 

Q.  Is  there  an}'  particular  procedure  for  instal- 
ling the  cooler  on  the  engine? 

A.  Yes;  in  other  words,  the  cooler  has  to  cor- 
respond with  your  salt  water  and  your  fresh  water 
and  your  lubricating  oil  lines;  that  is,  we  merely 
unbolted  the  coolers  from  the  lines  that  they  were 
hooked  up  to,  and  the}^  numbered  the  parts,  and  then 
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the  coolers  were  disassembled,  then  later  they  were 
put  back  the  same  way,  and  we  reassembled  them 
where  they  were  previously  installed. 

Q.  Could  any  straining  of  the  cooler  in  installa- 
tion cause  a  fracture  at  the  point  of  sweating  ?  [946] 

A.  I  don't  believe  so.  I  don't  see  how^  there  could 
be  a  fracture — I  don't  believe  there  would  be.  In 
other  words,  you  have  your  leaks  so — you  might  say 
so  unevenly  divided,  and  on  all  ends  of  all  three 
heat  exchangers  I  just  can't  imagine  where  any  bind 
or  stress  would  cause  that. 

Q.     You  couldn't  see  the  leaks  visually,  you  say? 

A.     No,  I  could  not. 

Q.  And  in  repairing  them,  the  place  where  the 
leak  appeared  to  be  would  be  identified  and  soldered 
over  at  that  point ;  is  that  right  ? 

A.     That  is  right. 

Q.  Did  you,  during  the  course  of  your  testing, 
observe  any  sludge  on  the  oil  side  ? 

A.  You  mean  in  testing — that  is,  you  mean  in  the 
tank  or  on  the  boat,  or  where "? 

Q.     Well,  either  place. 

A.  Either  place — wtII,  the  answer  would  be  no 
to  both  of  those,  because 

Q.     From  your  own  knowledge,  of  course. 

A.  Yes,  from  my  own  knowledge,  but  all  the 
testing  on  the  boat  actually  was  done  when  the  heat 
exchangers  were  all  in  place,  and  so  we  would  have 
no  reason  for  noticing  the  fact,  and  they  weren't 
tested  in  the  tank  until — I  mean  at  the  shop  until 
after  they  had  been  boiled  out. 
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Q.  And  you  were  not  there  when  they  boiled 
them  out^  [947] 

A.  No,  when  they  boiled  them  out,  I  was  not 
there. 

Q.  You  said  the  heat  exchangers  were  not  opened 
up  before  they  were  removed  from  the  engine.  You 
mean  that  the  exchangers  w^ere  not  removed? 

A.     That  is  right. 

Q.  How  are  the  coolers  supported  or  momited 
on  the  engine? 

A.  They  are  held  mainl}^  by  the  base,  and  I  be- 
lieve at  one  place  they  are  bolted  to  the  base  of  the 
engme. 

Q.  Could  excessive  vibration,  in  your  opinion, 
cause  leaks  in  these  coolers  ? 

Mr.  Howard:    That  is  objected  to  as  repetitious." 


Mr.  Hokanson:  That  is  agreed.  I  agree  that  the 
question  has  already  been  asked. 

The  Court:  It  will  be  stricken,  and  the  answer, 
also. 


''Q.  You  mentioned,  Mr.  Newell,  that  it  was 
your  knowledge  that  there  was  a  man  from  the 
Texas  Oil  Company  present  with  you  when  you  went 
aboard  the  Tanker  Urania  after  she  docked. 

A.     Yes,  that  is  right.  [948] 

Q.  Do  you  know  whether  he  took  a  sample  of 
oil  from  the  crankcase? 
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A.  I  don't  recall  whether  he  did  or  not.  I  believe 
that  he  did,  however.  I  am  not  positive  about  that, 
though,  but  I  believe  that  he  did. 

Q.  You  have  mentioned  that  there  was  prac- 
tically no  oil  in  the  cranlvcase  since  in  this  type  of 
engine  it  was  all  piunped  from  the  day  tank,  and  did 
you  take  any  sample  of  oil  from  the  day  tank"? 

A.     I  didn  't  take  any  samples  at  all,  no. 

Q.  You  mentioned  the  Kingsbuiy  thrust  bearing 
in  your  testimony.  Do  you  refer  now  to  the  thrust 
bearing  which  controls  the  up  and  down  play  of  the 
vertical  shaft  of  the  timing  gear? 

A.  No;  I  refer  to  the  Kingsbury  thrust  bearing 
as  the  thrust  bearing  that  takes  the  thrust  from  the 
propeller  shaft  on  your  crankshaft — that  would  be 
the  horizontal  thrust. 

Q.     And  there  was  no  damage  there? 

A.  There  was  no  damage  there,  and  it  showed 
excellent  alignment. 

Q.     That  is,  the  crankshaft? 

A.     Yes,  the  crankshaft. 

In  other  words,  the  engine  in  relation  to  the 
propeller  shaft.  [949] 

Q.     And  how  did  you  determine  that? 

A.  I  didn't  make  the  actual  test  myself,  but  Mr. 
Firth  made  it — made  the  test  and  used  a  dial  indi- 
cator, and  he  laid  that  dial  indicator  along  the  bed 
of  the  Kingsbury  thrust  shaft  running  horizontally 
with  the  top  of  the  propeller  shaft,  and  it  showed 
no  misalignment  there. 
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Q.     Did  you  observe  Mr.  Firth  make  this  test? 

A.  Yes,  I  observed  Mr.  Firth  make  the  test,  and 
I  noticed,  that  is,  observed  the  readings  on  the  dial 
indicator. 

Q.  You  were  aboard  the  ship  on  the  11th  of  No- 
vember, too,  were  you?  A.     Yes. 

Q.  And  how  long  did  you  work  aboard  the 
Tanker  Urania'? 

A.  Well,  I — if  the  11th  was  the  day  it  came  in 
then  I  worked  aboard  the  Urania  every  day  that  it 
was  in,  excluding  the  day  before  it  left. 

Q.  Was  the  engine  jacked  over  or  other  align- 
ment tests  made'? 

Mr.  Howard :  Are  you  referring  to  any  particular 
time,  comiseH 

Mr.  Hokanson:    At  any  time  during  this  period. 

A.  Yes,  we  made  a  test;  that  is,  when  we  made 
that  test  of  the  thrust  bearing  we  turned  the  engine 
over.  In  other  words,  it  is  necessary  to  do  that  in 
order  to  get  a  complete  test  on  your  alignment  of 
your  engine.  On  various  times  it  [950]  was  turned 
over  in  timing,  etc. 

Q.  Did  you  inspect  the  camshaft  m  the  course  of 
your  w^ork  on  the  boat? 

A.  I  didn't  insj)ect  it  myself,  but  it  was  in- 
spected. 

Q.  Reverting  back  to  the  coolers  and  the  tests 
that  were  made  in  your  presence,  could  you  give  us 
an  illustration  or  an  analogy  as  to  the  amount  of  air 
that  appeared  to  be  leaking  from  the  various  leaks 
in  the  cooler  ?  I  had  in  mind,  for  instance,  compar- 
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ing  it  with  the  type  of  air  bubble  you  get  in  testing 
a  puncture  of  an  inner  tube  of  an  automobile  tire. 
Would  there  be  any  way  of  comparing  the  amount 
of  air  emerging? 

A.  The  tests,  you  might  say,  are  similar,  and  you 
immerse  both  completel}^  in  water,  and  some  of  the 
leaks  were — that  is,  they  showed  very  fine.  In  other 
words,  you  might  say  almost — I  don't  know  just 
how  small  you  would  say — but  a  little  larger  than  a 
penpoint — maybe  the  size  of  the  head  of  a  match. 
All  others  were  leaks  that  were  considerably  more 
than  that. 

Q.     In  terms  of  size,  how  many  times  bigger? 

A.  Maybe  twice  as  big.  True,  they  were  not  all 
the  same  size  leaks,  and  they  all  were — when  I 
speak  of  one  leak,  there  might  be  half  a  dozen  places 
along  like  a  crack  where  they  would  be  coming  out. 
It  w^ouldn't  just  always  have  a  single  leak  coming 
from  what  I  refer  to  as  a  leaking  [951]  cooler. 
There  might  be  three  or  four  places  in  that  one 
location. 

Mr.  Hokanson :    I  have  no  further  questions. 

Redirect  Examination 
By  Mr.  Howard : 

Q.  Mr.  Newell,  from  the  time  that  you  handled 
or  examined  the  lubricating  oil  cooler,  did  you  ever 
see  any  evidence  that  it  had  been  dropped  ? 

A.     No. 

Q.     Or  struck  any  place? 

A.     No ;  nothing  external ;  everything  was  appar- 
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ently  all  right. 

Q.     Did  you  look  for  such  damage? 

A.     Yes,  sir. 

Q.  Now,  these  leaks  that  you  mentioned  and 
described  the  size  as  being  the  size  of  the  head  of  a 
match,  some  of  them,  that  is,  are  you  referring  to 
the  opening,  that  is,  just  the  leak  itself,  or  are  you 
referring  to  the  size  of  the  bubbles  that  emit  from 
this  leak? 

A.  I  am  referring  to  the  bubble  that  came  from 
the  leak.  In  other  words,  you  could  not  see  the  leaks 
by  just  examining  visually. 

Q.  None  of  the  leaks  you  have  identified  here 
would  be  as  large  as  the  head  of  a  match,  would 
they?  A.     Oh,  no,  not  that  large.  [952] 

Q.  Was  there  any  evidence  when  you  first  in- 
spected the  heat  exchangers  aboard  the  Tanker 
Urania  that  the  unit  had  been  removed  or  unbolted 
— ^unfastened  recently? 

A.     No,  there  was — no,  I  would  say  not  recently. 

Q.  Was  there  any  e^ddence  that  the  heat  ex- 
changers had  been  worked  on? 

A.  No,  there  was  no  evidence  of  any  work  having 
been  done  on  heat  exchangers  for  quite  some  time. ' ' 


Mr.  Hokanson:  I  move  to  strike  these  questions 
as  being  not  within  the  scope  of  redirect  examina- 
tion. 

The  Court :    Beginning  where  ? 
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Mr.  Hokanson:  Line  10,  page  164  (line  1,  page 
953  of  reporter's  transcript). 

Mr.  Howard:  If  the  Court  please,  counsel  went 
into  that  subject  on  his  cross-examination,  ques- 
tioned the  witness  as  to  whether  there  was  evidence 
of  the  heat  exchangers  having  been  struck  or  dam- 
aged by  any  blow"  of  any  kind.  I  think  it  is  ap- 
propriate to  inquire  of  the  witness  on  redirect 
further  along  this  same  line.  The  matter  was 
brought  up  on  cross-examination. 

Mr.  Hokanson:  Your  Honor,  I  believe  Mr. 
Howard  developed  fully  in  his  direct  examination 
the  removal  of  the  heat  exchangers  from  the  vessel 
and  the  examination  made  by  this  witness,  and  now 
he  pursues  a  line  of  [953]  questioning  with  respect 
to  that  exammation  which  is  beyond  the  scope  of  the 
cross-examination  and  which  was  developed  on  di- 
rect. 

The  Court :  Do  you  mean  to  say  that  in  your  last 
examination  of  the  witness  you  did  not  go  into  the 
subject  of  unfastening  the  cooler  by  unbolting  it, 
is  that  a  part  of  your  point? 

Mr.  Hokanson:  My  recollection  is  not  clear,  but 
I  believe  Mr.  Howard  established  how  they  were 
removed  and  how  they  were  replaced. 

The  Court :    The  objection  is  overruled. 


"Q.     Was  there  any  evidence  that  it  had  been 
patched  up  at  all,  or  soldered?  A.     No. 

Q.     Aside   from   the   leaks   that   you   discovered 
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when  it  was  immersed  in  the  w^ater,  would  you  say 

the  heat  exchanger  was  in  good  condition? 

A,     In  splendid  condition. 

Q.  The  lubricating  oil  cooler  and  also  the  fresh 
water  cooler  ?  A.     That  is  right. 

Mr.  Howard:     That  is  all. 

Recross-Examination 

By  Mr.  Hokanson : 

Q.  Mr.  Newell,  you  say  there  was  no  evidence 
that  any  work  had  been  done  on  the  coolers  re- 
cently? A.     That  is  right. 

Q.  You  removed  the  cooler  from  the  ship,  al- 
though, as  I  recall,  you  stated  that  the  crew  actually 
unbolted  it. 

A.  The  crew^  unbolted  the  coolers,  yes,  that  is 
right. 

Q.  And  you  didn't  examine  the  coolers  yourself 
until  you  saw  them  tested;  is  that  correct? 

A.  No.  I  took  them  to  the  shop  and  I  was  there 
while  they  were  partially  unbolted.  In  other  words, 
they  were  getting  ready  for  the  test  then.  I  wasn't 
there  as  to  all  of  it,  but  I  was  there  through  part 
of  it. 

Q.  These  tests  were  conducted,  as  I  understand 
it,  after  the  coolers  had  been  boiled  out. 

A.     That  is  right. 

Q.  So  it  wasn't  until  they  were  actually  pressure 
tested  that  you  made  any  inspection  ? 

A.     Of  the  internal  part,  yes.    Of  the  external 
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part,  when  I  was  taking  them  up  there — when  they 

were  taken  off  of  the  vessel. 

Q.     Well,  how  can  you  say  that  there  was  no 
work  done  on  them? 


a 


'A.  I  will  say  that  I  believe  there  hadn't  been, 
because  of  the  bolts  necessary  to  disassemble  it,  and 
that  they  hadn't  been  removed  in  quite  some  time. 
In  other  words,  the  paint  on  the  heat  exchangers 
was  hardened  so  it  would  have  been  at  least,  in  my 
opinion,  a  year — probably  more;  and  the  condition 
of  the  zinc  inside,  and  there  wasn't  too  much  of  the 
zinc  inside,  therefore  if  anybody  serviced  this 
recently,  they  would  have  replaced  the  zincs.  In 
other  words,  things  like  that,  whenever  you  are 
working  on  the  zincs  themselves,  or  whenever  any- 
thing is  apart,  you  replace  your  zincs  on  account  of 
electrolysis,  and  you  replace  your  gaskets  m  the 
heat  exchangers. 

Q.  Did  you  watch  the  crew  unbolt  the  heat  ex- 
changers ? 

A.     I  watched  part  of  it.  I  didn't  w^atch  all  of  it. 

Q.  It  was  then  that  you  noticed  that  the  paint 
was  hardened  down  where  the  bolts  were  ? 

A.  No;  I  noticed  in  the  shop  of  the  United 
Service  Company  when  they  started  taking  the 
covers  off  of  the  heat  exchangers. 

Q.     Do  you  mean  the  flanges? 

A.     No ;  I  mean  the  covers.   The  flanges  are  built 
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onto  the  covers,  and  over  the  ends  of  the  heat  ex- 
changers there  is  a  plate  with  approximately,  oh, 
maybe  thirty  three-eights  studs  and  nuts  holding 
that  i^late  in  place,  and  they  had  to  [956]  be  re- 
moved, and  in  the  middle  of  your  plate  there  were 
flanges  and  they  had  to  be  removed  in  order  to 
inspect  them,  at  least  the  inside  of  the  heat  ex- 
changers, and  the  condition  of  the  nuts  that  they 
were  cutting  off,  and  you  could  tell  that  the  paint 
had  been  hardened  and  that  they  had  not  been 
painted  recently. 

Q.  Well,  it  was  just  your  opinion  that  they  had 
not  been  removed  for  about  how  long,  would  you 
say? 

A.  I  wouldn't  know  for  how  long,  but  it  would 
be  my  opinion  that  they  had  not  been  removed  for 
at  least  a  year. 

Q.  Now,  you  referred  to  putting  the  zincs  in. 
What  are  the  zincs? 

A.  In  each  of  that  particular  type  of  heat  ex- 
changer there  are,  I  believe,  two  zinc  parts  that 
constitute  a  plug  of  about  three-quarters  of  an  inch 
in  diameter  and  approximately  three  inches  long, 
which  are  sweated  into  a  standard  pipe  plug  and 
are  screwed  into  the  heat  exchangers  in  the  salt 
water  flow — or  the  salt  water  part  of  the  heat  ex- 
changer— and  then  also  in  the  side  of  the  heat  ex- 
changer on  the  covers — on  two  of  the  covers — are 
two  single  plates  approximately,  oh,  three  inches 
square  and  half  an  inch  thick  that  can  only  be  in- 
stalled by  disassembling  the  heat  exchangers. 
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Q.  Would  it  be  customary  to  have  to  do  that 
each  time  a  cooler  was  removed  *?  [957] 

A     Surely. 

Q.     You  mean  to  make  up  new  parts'? 

A.  Either  make  them  up  or  keep  a  supply  on 
hand.  In  other  words,  get  them  from  some  source. 
You  see,  that  is  a  condition  that  faces  all  vessels. 
In  other  words,  some  vessels  have  very  little  elec- 
trolysis and  some  have  quite  a  bit. 

Mr.  Hokanson:     No  further  questions. 

Mr.  Howard :  That  is  all.  Thank  you  very  much, 
Mr.  Newell." 


Mr.  Howard:  That  concludes  the  deposition  of 
Mr.  M.  L.  Newell.  I  offer  it  in  evidence  at  this  time. 

The  Court:  It  is  received  in  evidence  as  a  part 
of  cross  libelant's  case  in  chief. 

Mr.  Howard :  Next  I  w  ould  like  to  read  the  depo- 
sition immediately  following,  that  of  Mr.  William 
Henry  Weiler. 

DEPOSITION  OF  WILLIAM  H.  WEILER 

"Direct  Examination 

By  Mr.  Howard: 

Q.  Will  you  state  your  full  name,  please,  and 
your  residence  address  ? 

A.  My  name  is  William  Henry  Weiler.  I  live 
at  2573  [958]  East  219th  Place,  Long  Beach,  Cali- 
fornia. 

Q.     B}^  whom  are  you  employed? 
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A.  United  Motors  Service. 

Q.  In  ^Yhat  capacity? 

A.  As  a  radiator  repair  man. 

Q.  And  whereabouts  is  that  place  of  business? 

A.  At  233  East  Anaheim  Street." 


The  Court :  In  what  city  is  that,  Long  Beach  or 
Los  Angeles'? 

Mr.  Howard:  It  is  Long  Beach,  if  the  Court 
please. 


"Q.  How  long  have  you  been  employed  there, 
Mr.  Weiler'? 

A.  Let's  see — two  years  and  not  quite  three 
months.  I  came  to  work  there  January  2nd,  I  think 
it  was,  1947. 

Q.  Mr.  Weiler,  do  you  expect  to  be  m  the  State 
of  Washington  on  or  about  April  6,  1949*? 

A.     No,  sir,  I  do  not." 


Mr.  Howard:  If  the  Court  please,  in  the  next 
few  lines  the  witness  does  waive  the  reading  and 
signing  of  the  deposition.  We  can  start  at  line 
17,  page  170.  [959] 


' '  Q.  Do  you  recall  an  occasion  last  summer  when 
a  certain  set  of  heat  exchangers  was  brought  to 
your  plant  by  Mr.  Newell'? 
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A.  I  recall  the  heat  exchangers  were  brought  in, 
but  who  from  I  don't  remember. 

Q.  How  many  of  them  were  brought  in  at  that 
time  1  A.     I  think  four  of  them. 

Q.  And  were  those  heat  exchangers  identified  for 
you?  A.     What  do  you  mean  by  identified? 

Q.     I  mean  were  you  told  where  they  came  from  ? 

A.  The  understanding  I  got — the  first  mider- 
standing  was  that  they  were  from  the  Marine 
Supply — now,  that  is  the  understanding  I  got,  that 
that  was  where  they  were  from.  As  far  as  that  is 
concerned,  I  didn't  sign  the  ticket  to  take  them  in, 
and  I  didn't  sign  the  ticket  to  get  them  out,  but  I 
worked  on  them  and  that,  is  all  I  know  about  them. 

Q.     What  did  you  do  with  them? 

A.  Why,  I  boiled  them  out  and  tested  them 
under  pressure,  and  repaired  them  where  they 
leaked. 

Q.     What  did  the  boiling  process  consist  of? 

A.  It  consisted  of  putting  them  in  a  tank  and 
boiling  them  to  get  the  scale  loose. 

Q.  For  how  long  did  you  do  that,  approxi- 
mately ? 

A.  For  three  or  four  hours — something  like  that. 
As  I  had  other  jobs  that  would  be  ahead  of  them, 
I  would  leave  [960]  them  so  it  wouldn't  take  so 
much  longer. 

Q.  What  is  the  solution  or  the  fluid  in  the  tank 
that  they  are  boiled  in? 

A.     L-27    radiator    compound.     It    is    a    caustic 
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solution — that  is  what  the  people  who  sold  it  to  us 

told  us,  at  least. 

Q.  Well,  before  these  heat  exchangers  were  put 
in  the  tank  for  boiling,  were  they  opened  up  in  any 
way? 

A.  The  plates  were  taken  off  of  them,  but  that 
was  done  by  some  other  fellows  in  the  place. 

Q.    You  didn't  do  that  yourself? 

A.  No,  I  didn't  do  that  work.  The  plates  or 
side  plates  that  go  on  them  were  removed  so  they 
could  be  boiled  out  and  flushed. 

Q.  Now,  the  purpose  of  this  testing — what  did 
the  test  consist  of? 

A.  The  test  consisted  of  putting  the  plates  back 
on  them  and  putting  air  pressure  under  them  and 
submering  them  in  water. 

Q.  What  w^as  the  nature  of  the  plates  you  put  on 
them  ? 

A.  These  were  to  trap  the  air  in  them;  you  put 
those  on  so  as  to  keep  the  air  inside  of  the  tubes  so 
that  when  you  put  the  pressure  on  them,  then  if  they 
leak  they  will  bubble  up  through  the  water  in  which 
we  submerged  them. 

Q.     How  did  you  hook  the  air  up  ? 

A.     We  have  a  compressor  there.  [961] 

Q.  Well,  how  is  that  air  hooked  up — that  is, 
how  was  it  hooked  onto  the  heat  exchangers'? 

A.  Well,  at  the  time — we  have  a  gauge  to  set 
the  pressure,  but  in  this  case  the  gauge — we  didn't 
use  that  gauge  because  it  didn't  run  the  pressure 
up  far  enough.   We  removed  the  gauge  and  put  it 
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directly  on  the  line;  in  other  words,  we  set  it  at 

about  line  pressure. 

Q.  Now,  can  you  state  whether  the  air  was  jDut 
on  the  lubricating  oil  or  the  water  side  of  the  heat 
exchangers  ? 

A.     I  think  it  was  on  the  water  side. 

Q.  And  can  you  state  how  much  pressure,  ap- 
proximately, there  w^ould  have  been  in  the  air  that 
was  applied  directly  from  the  line? 

A.  It  was  between  160  and  200  pounds — right  in 
there.  It  was  directly  from  the  compressor,  and  the 
compressor  varies  right  in  there  somewheres. 

Q.  And  that  was  done  as  to  each  of  the  heat 
exchangers?  A.     Yes,  sir. 

Q.  What  did  you  find  when  the  air  was  run 
through  them? 

A.  Well,  the  only  way  I  could  describe  it  was 
surface  leaks.  There  was  no  leaks  down  in  the  tube, 
but  leaks  on  top,  and  as  to  whether  I  found  any  on 
just  one,  well,  I  wouldn't  exactly  say — I  don't  know 
if  I  found  them  on  all  of  them  or  on  some  of  them 
— I  just  don't  remember  how  that  was.  [962] 

Q.  Do  you  recall  how  many  leaks  you  fomid — 
just  approximately. 

A.  No,  I  don't.  I  found  some,  but  I  don't  know 
how  many.  That  gentleman  who  just  went  out  of 
here  stood  there  while  I  was  repairing  them  and 
testmg  them.  I  think  that  fellow  is  an  engineer  on 
some  ship. 

Q.     Would  that  be  Mr.  Newell? 

A.     I  don't  know  his  name.    All  I  know  is  that 
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he  stood  there  with  me,  and  he  said  he  was  off  of  a 

ship,  and  that  they  came  from  Alaska  and  had  had 

trouble  with  salt  water,  and  I  was  interested  in 

them. 

Q.  Did  this  gentleman  stay  there  all  the  tune  the 
test  was  made? 

A.  He  stayed  there  on  some  of  them,  but  as  to 
him  being  there  when  the  test  was  made  on  all  of 
them  or  not,  I  just  don't  know.  He  was  there  part 
of  one  day  and  part  of  the  next.  I  think  he  came 
back  the  morning  when  I  was  repairing  one  of  them, 
and  he  stayed  until  I  finished  it,  and  then  he  left, 
and  he  came  back  and  picked  them  up.  I  think  he 
was  the  one  that  picked  them  up. 

Q.  You  mentioned  that  there  were  some  sur- 
face leaks  on  the  heat  exchangers.  A.     Yes. 

Q.     Tell  us  a  little  more  what  you  mean  by  that. 

A.  Well,  on  a  heat  exchanger,  you  have  tubes  in 
them  [963]  and — well,  like  you  are  talking  about  the 
tubes — the  salt  water  runs  aroimd  these  tubes  and 
cools  the  oil.  Well,  there  was  no  leaks  as  evidenced 
by  the  method  I  tested  the  inside  of  the  tubes  with. 
All  I  found  were  on  the  surface  and  down  in  the 
seams. 

Q.     Plad  those  seams  already  been  soldered? 

A.  Well,  they  were  soldered  at  the  time,  but  they 
leaked. 

Q.     How  large  a  leak  would  you  say  you  found? 

A.  I  don't  Imow  how  to  describe  it.  They  just 
leak  or  they  don't  leak. 

Q.     Could  you  see  the  leak  visually? 
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A.  Yes,  you  could  see  the  bubbles  coming'  up 
from  in  the  water. 

Q.     You  could  see  the  bubbles  ?  A.    Yes. 

Q.     Could  you  actually  see  the  holes  in  the  seams  ? 

A.  No  holes — they  were  such  high  pressure  that 
it  wouldn't  take  much  of  a  seam  to — that  is,  much 
of  an  opening  for  them  to  leak. 

Q.  Do  you  recall  whether  there  were  leaks  in 
each  heat  exchanger? 

A.  No,  sir,  I  don't.  I  don't  remember  the  leaks 
at  all.  I  would  say  I  had  three  of  them,  or  some- 
thing like  that,  but  I  don't  know  if  there  were  leaks 
in  each  one  of  them  or  not.  [964] 

Q.  What  did  3^ou  do  to  correct  the  situation  you 
found  in  those  tests'? 

A.     Well,  we  repaired  them — that  is  about  all. 

Q.     But  how? 

A.  Well,  in  the  places  that  leaked,  the  old  solder 
was  removed  and  they  were  heated  and  new  solder 
sweated  in,  and  then  they  were  retested  again  to  see 
if  they  got  it. 

(Discussion  by  counsel  off  the  record.) 

Mr.  Howard :  May  I  have  that  answer  read  again, 
please,  Mr.  Reporter? 

(The  last  answer  given  by  the  witness  was 
read  by  the  reporter.) 
Q.     How  did  you  determine  where  to  make  the 
repairs  ? 

A.  When  they  were  tested  under  air  pressure 
and  submerged,  the  water  bubbles  where  there  are 
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Q.  Then  you  marked  them  where  the  bubbles 
originated  ? 

A.  No,  not  exactly  marked  them,  but  I  just 
remembered  where  the  place  was. 

Q.  What  were  the  results  of  your  tests  made 
after  the  removal  of  the  old  solder  and  putting  in 
the  new  solder  1 

A.  The  final  test  was  that  they  didn't  leak.  In 
soldering  something  like  that,  there  is  many  times 
that  the  first  time  you  solder  it  you  won't  make  it. 
You  will  have  to  go  back  and  sweat  it  in  again.  You 
just  may  not  make  it  the  first  time.  [965] 

Q.  Was  there  any  evidence  that  these  heat  ex- 
changers had  been  repaired  recently? 

A.     None  that  I  could  tell. 

Q.  Did  you  see  any  evidence  of  any  other  damage 
to  the  heat  exchangers? 

A.     Not  at  the  time  I  didn't. 

Q.  Was  there  any  evidence  on  the  casing  that 
any  of  the  heat  exchangers  had  been  dropped  or 
struck  anything? 

A.  Not  at  the  time  I  was  working  on  them  in  the 
shop. 

Mr.  Howard:  That  is  all.  You  may  cross-exam- 
ine. 

Cross-Examination 
By  Mr.  Hokanson: 

Q.     Do  3^ou  remember  the  lubricating  oil  cooler? 

A.     Well,  I  remember  there  was  some  lubricating 
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oil  coolers  and  some  heat  exchangers.  One  was  from 

water  to  water,  and  another  was  from  water  to  oil. 

Q.  Well,  now,  were  all  of  these  coolers  of  the 
same  tyj^e? 

A.  They  were  approximately  the  same  size  as 
would  be  apparent  to  the  eye.  I  never  measured 
them,  however. 

Q.     Well,  are  they  heavy? 

A.     I  should  say  they  are. 

Q.  How  much  would  they  weigh,  each,  approxi- 
mately ? 

A.  I  would  say  about  10  poimds  disassembled, 
that  is,  with  the  plates  off  of  the  sides. 

Q.  When  you  say  the  plates  off  of  the  sides,  do 
you  [966]  meant  he  plates  to  which  the  flanges  are 
attached? 

A.  Well,  yes,  those  flanges — circular  flanges  on 
each  plate  that  are  attached  to  the  heater  exchang- 
ers— I  don't  remember  right  off  whether  all  of  them 
had  plates  on  them  or  not.  I  know  some  of  them 
did,  and  possibly  all  of  them  did.  Two  other  fellows 
in  the  place  took  the  plates  off  and  disassembled 
them  and  brought  them  to  me,  and  I  l)oiled  them  and 
repaired  them,  and  then  they  put  the  plates  back 
on  them. 

Q.  Now,  when  you  boiled  these — what  temper- 
ature did  you  use  in  that  operation  ? 

A.  We  used  boiling  temperature — 212  or  there- 
abouts. 

Q.     212  degrees  Fahrenheit? 

A.    Yes,  212  degrees  Fahrenheit. 
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Q.  And  I  believe  you  said  that  the  solution  in 
which  they  were  boiled  was  called  L-27  radiator 
compound?  A.    Yes. 

Q.  And  you  were  advised  from  your  office  or 
from  the  one  who  purchased  it  that  this  was  caustic  ? 

A.     That  is  what  I  understand,  that  it  was  caustic. 

Q.  Now,  did  you  immerse  the  whole  heat  ex- 
changer in  the  solution  when  you  boiled  it? 

A.    Yes. 

Q.  And  for  how  long  a  period  of  time  did  you 
boil  them? 

A.     From  three  to  four  hours — right  in  there. 

Q.  I  am  not  altogether  clear  as  to  the  construc- 
tion of  these  heat  exchangers  that  you  cleaned. 
When  you  put  them  into  the  solution,  are  they 
partly  in  a  casing? 

A.  Let  me  think  how  to  answer  that  question. 
Well,  they  are  disassembled,  as  far  as  nuts  and 
bolts  go ;  I  will  put  it  that  way. 

Q.  They  still  have  the  casing  on  the  outside 
which  contains  the  fluid  which  flows  through  on 
either  the  salt  water  or  the  lubricating  oil  side  ? 

A.  It  has  a  casing  on  the  outside  and  has  con- 
tinuous tubes  on  the  other  side,  and  some  tubes 
have  salt  water  and  some  tubes  fresh  water  and  some 
oil — whichever  one  it  is. 

Q.  Now,  when  you  introduced  these  heat  ex- 
changers into  the  solution,  is  the  thing  boiling  at 
that  time? 

A.     Well,  it  may  or  it  may  not  be. 

Q.     Do  you  remember  whether  it  was  in  this  case? 
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A.     No,  it  wouldn't  be. 

Q.  Well,  now,  I  want  you  to  answer  from  your 
recollection  and  not  by  reasoning  it  out,  Mr.  Weiler. 
Mr.  Howard :  Let  him  finish  his  answer,  counsel. 
The  Witness:  Well,  I  know  it  wouldn't  be,  be- 
cause if  it  was  boiling  and  you  raise  the  lid  on  the 
tank,  all  of  the  steam  will  come  right  up  in  your 
face,  so,  anyway,  every  time  I  go  there  I  cut  it  oft 
to  reduce  the  boiling  so  that  I  can  at  least  get  it  in 
the  tank,  and  that  is  another  thing  [968]  that  I  will 
put  in  the  tank  with  a  hoist. 

Q.     That  would  be  still  high  temperature  when 
you  introduce  them  into  the  tank? 

A.     Yes,  I  would  say  it  was  around  180 — some- 
thing below  boiling. 

Q.     So  you  wouldn't  have  the  steam  in  your  face ? 
A.     Yes. 

Q.     And  then  you  would  increase  it  to  boiling  *? 
A.     Yes;  I  would  close  the  lid  and  increase  the 
heat. 

Q.     Now,  do  you  have  a  good  enough  recollection 
of  the  construction  of  these  particular  coolers  so 
that  you  could  draw  me  some  pictures  of  them? 
A.     Well,  an  amateur  picture,  I  would  call  it. 
(Discussion   off   the   record   while   pen   and 
paper   are   furnished  witness,   upon  which  he 
draws  certain  diagrams.) 

(The  diagram  so  drawn  by  the  witness  was 
thereupon  marked  by  the  reporter  as  "Libel- 
ants' and  Cross-Respondents'  Los  Angeles  Ex- 
hibit B.")" 
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(Drawing  marked  Libelants'  Exhibit  15  for 
Identification.) 


"Q.  (By  Mr.  Hokanson) :  Mr.  Weiler,  I  am 
handing  you  what  has  been  marked  by  the  reporter 
for  identification  as  Libelants'  and  Cross-Respond- 
ents' Los  Angeles  Exhibit  B  for  [969]  identifica- 
tion, and  I  will  ask  you  what  that  exhibit  shows 
(handing  diagram  to  witness). 

A.     Well,  it  shows — it  has  three  drawings,  one 
of  them  shows  a  picture  of  the  heat  exchanger 

Mr.  Howard :     Which  one  is  that  ? 

The  Witness:     That  is  number  "A." 

Diagram  A  shows  a  picture  of  the  heat  exchanger 
as  you  look  on  the  oil  side. 

Diagram  B  is  a  picture  outside  looking  at  it 
from  the  salt  water  side,  and  Diagram  C  represents 
a  drawing  of  a  single  tube  on  the  heat  exchanger. 

Q.  (By  Mr.  Hokanson) :  And  you  have 
sketched  these  pictures  roughly  yourself,  have  you? 

A.     Yes,  that  is  right. 

Q.  You  have  designated  the  first  drawing  as 
Diagram  A,  and  that,  as  I  understand  it,  repre- 
sents a  cross-section  view  of  the  lubricating  oil 
cooler  which  we  are  talking  about  here,  from  the 
oil  side*?  A.    Yes. 

Q.  Now,  would  you  please  draw  an  arrow  there 
and  number  it  ''1,"  making  the  arrow  point  to  one 
of  the  tubes  which  you  look  into  as  you  look  into 
the  cross-section  which  is  marked  as  Diagram  A  on 
your  sketch? 
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A.     All  right  (witness  complies). 

Q.  Now,  can  you  draw  an  arrow  and  mark  it 
nmnber  "2,"  [970]  showing  the  place  where  the 
tubes  are,  or  where  the  chamber  is  wihch  contains 
the  tubes,  which  is  fastened  to  the  housing  ? 

A.  That  is  the  plate  that  contains  the  tubes  and 
is  fastened  to  the  housing  (indicating  on  diagram). 

Q.  Now  will  you  indicate  by  another  arrow  and 
by  the  figure  "3"  the  housing  in  which  these  tubes 
are  fastened  in  here? 

A.    Yes  (witness  complies). 

Q.  Mr.  Weiler,  I  notice  you  have  put  a  number 
of  little  holes  or  circles  in  the  area  which  represents 
the  housing.  Would  you  please  draw  an  arrow  to 
one  of  those  holes  and  mark  it  with  the  figure  "4" 
and  state  what  those  holes  or  circles  represent? 

A.  Yes  (witness  complies).  Those  holes  have 
bolts  placed  through  them,  which  hold  the  plate  to 
the  housing. 

Q.  Now,  you  have  also  drawn  on  this  exhibit 
Diagram  B,  and  as  I  understand  it,  that  represents 
a  cross-section  view  of  the  lubricating  oil  cooler 
looking  into  it  from  the  salt  water  side. 

A.     That  is  right. 

Q.  And  will  you  indicate  on  the  diagram  there 
where  the  housing  is — indicate  on  Diagram  B,  and 
put  an  arrow  with  the  number  "5"  there? 

A.     Yes  (witness  complies). 

Q.  And  would  you  indicate  by  another  arrow  the 
tubes  [971]  through  which  the  oil  flows  and  mark 
that  number  "6"? 
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A.    Yes   (witness  complies). 

Q.  Now  would  you  indicate  by  another  arrow 
and  the  number  ''7"  the  area  in  which  the  salt 
water  flows'? 

A.    Yes  (witness  complies). 

Q.  And  would  you  indicate  by  another  arrow  in 
one  of  the  circles  that  you  have  drawn  in  the  area 
represented  as  the  housing — draw  the  arrow  and  in- 
dicate it  by  the  figure  ''8'"? 

A.    Yes  (witness  complies). 

Q.     And  what  does  number  8  represent? 

A.  That  is  the  hole  through  the  housing  through 
which  the  bolt  passes  that  holds  the  plate  to  it. 

Q.  You  have  also  another  diagram  on  the  sketch 
which  you  have  drawn,  and  which  has  now  been 
marked  as  *'C."    State  what  that  indicates? 

A.  That  is  an  enlarged  drawing  of  a  tube  of  the 
heat  exchanger  looking  from  the  oil  side. 

Q.  In  other  words,  what  you  have  marked  with 
the  letter  "  C  "  is  an  enlarged  view  of  what  you  have 
marked  as  No.  1  on  sketch  A? 

A.     Yes,  that  is  right. 

Q.  And  that  is  the  tube  from  the  view  that  you 
would  have  looking  into  if? 

A.     Yes,  from  the  oil  entry  side.  [972] 

Q.     You  say  from  the  oil  entry  side  ? 

A.    Yes. 

Q.  Now,  looking  into  sketch  A,  or  picture  A, 
as  you  call  it,  can  you  state  how  the  tubes  which 
are  shown  there  are  secured  in  the  housing  ? 
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A.  They  are — the  tubes  are — well,  they  are  sol- 
dered to  the  housing. 

Q.  But  they  do  not  actually  touch  the  housing, 
which  is  marked  number  3,  do  they  % 

A.  Oh,  they  touch  it  through  the  medium  of  the 
solder.  The  solder  holds  that.  There  is  solder  be- 
tween the  tubes  and  the  housing. 

Q.  And  that  solder  is  only  at  the  end  of  the 
housing  where  the  tubes  enter  into  the  oil  chamber ; 
is  that  correct? 

A.  Well,  those  tubes  are  just  secured  by  solder 
on  the  oil  entry  side  of  the  heat  exchanger;  is  that 
what  you  mean  % 

Q.  Is  there  any  plate  which  holds  them  at  that 
end  ? 

A.  Well,  yes,  there  is  a  plate  there — the  tubes  are 
soldered  to  a  plate,  which  in  turn  is  soldered  to  the 
housing. 

Q.  Well,  looking  at  figure  B,  that  plate  would 
be  a  vertical  line  at  either  end  of  figure  B,  would 
it  not?  A.     Yes. 

Q.  And  this  x^late  on  which  the  tubes  are  fas- 
tened is  securely  riveted  to  the  housing  ?  [973] 

A.     Yes. 

Q.  And  in  figure  B  the  point  which  you  have 
identified  as  the  number  6  represents  a  rough  idea 
of  the  tubes  running  transversely  through  the  cham- 
ber which  contains  the  oil,  although  the  oil  is  not 
visible  to  the  naked  eye  when  looking  into  figure 
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B,  but  you  merely  see  the  outside  of  the  tube;  is 

that  correct ? 

(Discussion  by  counsel  off  the  record.) 

Q.     Is  that  correct, 

Mr.  Howard:     Obviously,  I  will  have  to  object  to 

that  question 

(Further  discussion  by  counsel  off  the  rec- 
ord.) 

Mr.  Hokanson:  Well,  I  will  strike  the  last  ques- 
tion. 

Q.  What  you  have  identified,  Mr.  Weiler,  as  fig- 
ure 6  on  sketch  B  is  what  ? 

A.  That  is  an  oil  tube — that  is  a  tube  which  con- 
tains oil  on  the  inside  and  salt  water  passes  over 
it  on  the  outside  when  the  motor  is  in  operation. 

Q.  I  note  that  you  have  drawn  some  lines 
through  6.  What  does  that  represent? 

A.  That  is  a  shaded  area  to  show  the  oil  passing 
through  the  tube. 

Q.  But  that  oil  is  not  actually  visible  when  you 
look  in  the  picture  % 

A.  Not  from  the  salt  water  side,  it  isn't.  The 
oil  [974]  itself  isn't,  no. 

Q.     Well,  what  is  No.  7  on  sketch  B  ! 

A.  That  is  the  space  between  the  tubes  through 
which  the  salt  water  flows. 

Q.  Well,  looking  at  it  from  the  side — as  we  look 
at  it,  the  water  would  be  flowing  into  those  areas, 
or  out,  as  the  case  may  be? 

A.     It  would  be  going  over  and  through  that  area. 
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Q.  Now,  the  lines  that  you  have  drawn  through 
the  picture — the  diagram  C  on  your  sketch — that 
represents  what? 

A.  Well,  they  are  pieces  of  metal  put  in  the  tube 
to  help  cool  the  oil  off. 

Q.     Do  they  act  as  compartments  within  the  tube "? 

A.  Well,  they  more  or  less  separate  it — not  all 
the  way  through  the  tube,  but  at  various  points  on 
it 

Q.  In  other  words,  they  are  not  solid  all  the  way 
through  the  tube  from  one  end  to  the  other '? 

A.  Well,  I  don't  know.  I  never  looked  down  in 
them. 

Q.  Now,  can  you  point  out  on  this  sketch  where 
the  leaks  were  found  that  you  have  testified  to'? 

A.     Well, 

(Discussion  off  the  record.) 

Q.  I  wonder  if  you  would  mark  it  in  red  pencil 
with  an  arrow  to  the  point  where  one  of  these  leaks 
occurred,  [975]  if  you  can  remember? 

A.  Well,  as  to  whether  it  occurred  on  a  heat 
exchanger  that  had  oil  in  it  or  not,  I  just  don't 
know.   I  don't  remember  that. 

Q.  Well,  with  respect  to  all  of  this  that  you 
cleaned,  were  the  leaks  located  in  the  same  area — 
that  is,  the  same  general  area? 

A.  They  were  leaks  between  the  plate  and  the 
housing,  and  I  don't  remember  exactly  if  there  were 
any  leaks — I  think  there  were — between  the  tubes 
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themselves  on  some  of  them — on  the  surface,  but 

not  down  on  the  inside  of  the  tubes. 

Q.  There  were  no  leaks,  as  you  recall  it  now,  ill 
the  tubes  themselves?  A.     No,  sir. 

Q.  And  you  can't  remember  specifically  where 
the  leaks  occurred  on  the  lubricating  oil  coolers;  is 
that  correct? 

A.  No,  sir.  I  repaired  them,  but  I  don't  remem- 
ber how  many  lubricating  oil  coolers  there  were.  I 
would  say  approximately  that  I  repaired  three  or 
four  of  them,  or  maybe  two  of  them.  I  don't  re- 
member clearly  on  that  now. 

Q.    Lubricating  oil  coolers'? 

A.  No,  there  were  four  coolers  there,  I  believe, 
and  I  repaired  some  of  them — all  of  them — ^but  I 
don't  just  remember  exactly  about  all  of  them  now. 

Q.  Well,  were  there  leaks  at  the  points  wMch  we 
have  marked  with  the  figure  2  on  your  sketch  A, 
which  is  the  point  where  the  plate  containing  the 
tubes  is  soldered  to  the  housing? 

Mr.  Howard :     If  you  know. 

A.    Yes,  on  some  of  them  there  were. 

Q.  (By  Mr.  Hokanson)  :  Well,  you  can't  state 
definitely  whether  there  were  leaks  at  other  points 
on  the  lubricating  oil  cooler,  can  you  ? 

A.  I  can  state  definitely  that  there  were  leaks 
where  these  pipes  joined  the  housing,  and  that  there 
may  have  been  leaks  between  the  tubes,  but  if  there 
were  they  were  repaired.  That  is  why  I  said  in  the 
beginning  that  they  were  surface  leaks.   They  were 
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on  the  surface.    There  was  no  fracture,  as  my  test 
showed,  in  the  tubes  themselves.    The  fracture  was 
in  the  solder. 

Q.  Between  the  housing  and  the  plate  or  the 
tubes  and  the  plate  ? 

A.     I  don't  remember  that  correctly. 

Q.  In  other  words,  you  definitely  know  that  on 
some  of  these  heat  exchangers  that  you  cleaned 
there  were  leaks  at  the  figure  2  on  sketch  A  ? 

A.  AVell, — Now,  we  don't  have  a  sketch  of  a 
heat  exchanger  with  its  water  to  water  transfer,  and 
I  don't  know  whether  they  were  on  the  one  that 
carried  oil  or  not.  [977] 

Do  you  mean  if  I  made  a  remark  that  they  car- 
ried a  leak  and  I  meant  that  the  lubricating  one 
leaked,  or  what  ? 

Q.  Well,  if  you  can't  remember,  I  wouldn't  ask 
you  to  commit  yourself  on  it  now.  I  thought,  though, 
that  you  testified  definitely  that  on  some  of  these 
heat  exchangers  the  leaks  were  definitely  on  the 
point  where  the  plate  was  soldered  to  the  housing. 

A.     Yes,  they  were. 

Mr.  Howard :     May  I  question  him  for  a  moment  ? 

Mr.  Hokanson:     Yes;  certainly. 

Q.  (By  Mr.  Howard)  :  This  position  repre- 
sented on  your  series  of  sketches  and  more  particu- 
larly sketch  A,  point  2,  that  would  be  the  same  on 
both  a  lubricating  oil  and  a  water  cooler,  would 
it  nof?  A.     Yes,  it  would. 

Q.     So  that,  although  the  interior  would  be  dif- 
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ferent  on  the  water  cooler,  this  would  be  the  same 

(indicating  on  diagram)  ?  A.     Yes. 

Q.  (By  Mr.  Hokanson) :  So  that  when  you 
point  out  the  position  at  A-2  as  the  location  of  some 
leak,  you  are  not  sure  whether  that  was  in  the  water 
or  the  lubricating  oil?  A.     That  is  true. 

Q.  But  it  was  on  that  location  on  one  or  two  of 
the  coolers  at  least,  that  you  recall?  [978] 

A.    Yes,  that  is  right. 

Q.  Now,  when  you  immersed  the  heat  exchang- 
ers in  this  solution  for  boiling,  they  were  contained 
in  the  housing,  which  is  represented  here  on  the 
exhibit  that  you  have  drawn;  is  that  correct? 

A.    When  I  immersed  the  what? 

Q.  When  you  put  these  heat  exchangers  in  the 
solution  to  boil  them  out,  they  were  contained  in 
the  housing,  were  they  not? 

A.  Do  you  mean  the  tubes  were  contained  in  the 
housing  at  the  time  I  put  them  in  the  tank  to  boil? 

Q.     Yes.  A.    Yes. 

Q.  And  had  you  tested  them  before  you  boiled 
them  ?  A.     No,  I  had  not. 

Q.  But  you  tested  them  after  boiling  them,  did 
you?  A.     Yes. 

Q.  By  putting  them  in  a  tank  of  water  and  run- 
ning air  through  on  what  side  ? 

A.     The  salt  water  side. 

Q.  Now,  were  there  any  signs  of  corrosion  of 
the  solder  in  your  examination? 

A.  Well,  the  test  we  gave  doesn't  definitely  show 
that  the  solder  itself  is  corroded.   It  shows  if  there 


vs.  E.  A.  Black  et  al.,  etc,  1139 

(Deposition  of  William  H.  Weiler.) 

is  a  leak  in  it  which  can  be  caused  by  corroded 

solder  and  [979]  adhering  to  the  housing  up  by  the 

plate.   But  as  to  a  test  to  show  whether  the  solder 

was  corroded  or  not — we  didn't  make  that  kind  of  a 

test. 

Q.  Now,  have  you  on  other  occasions  cleaned 
heat  exchangers  taken  from  vessels'? 

A.    Yes,  sir. 

Q.  And  is  the  method  you  used  the  method  pre- 
scribed for  cleaning  these  heat  exchangers '? 

A.    Well,  it  is  the  method  we  use. 

Q.  You  have  to  do  this  also  for  automobile 
radiators,  do  you  not?  A.     Yes. 

Q.  Do  you  know  whether  leaks  would  be  oc- 
casioned in  the  soldering  by  the  boiling  process? 

A.  The  company  that  sells  the  L-27  radiator  com- 
pound claim  when  they  sold  it  that  they  investi- 
gated and  that  it  doesn't  affect  soldering.  That  is 
what  they  claim. 

Q.    AVhat  about  the  temperature  ? 

A.  The  temperature  wouldn't  have  anything — 
Well,  how  do  you  mean  the  temperature  ? 

Q.     Well,  the  temperature  of  the  solution. 

A.  Would  the  temperature  in  itself  affect  the 
solder ;  is  that  what  you  mean  ? 

Q.  If  you  know.  Have  you  ever  had  the  experi- 
ence of  testing  it  out  to  determine  it  by  putting  a 
heat  [980]  exchanger  in  the  solution  heated  to  212 
degrees  Fahrenheit,  to  see  if  that  would  cause  the 
leaks  in  itself?  A.     No,  sir. 
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Q.     You  never  determined  that? 

A.  Well,  I  have  never  made  a  scientific  test  of  it, 
no,  sir. 

Q.  The  metal  from  which  the  housing  is  made 
is  not  the  same  kind  of  metal  as  the  tubing,  is  it? 

A.     I  don't  know. 

Q.  Well,  do  you  know  whether  the  shrinkage 
caused  by  high  temperature  in  the  metal  which  the 
tubes  are  made  from  is  any  different  than  the 
shrinkage  or  expansion  of  the  metal  from  which 
the  housing  is  made  ? 

A.  Well,  I  believe  both  metals  are  both  the  same 
metal,  and  any  shrinkage  or  expansion  there  would 
be  caused  by  reason  of  a  different  quality  or  thick- 
ness of  the  metal  itself,  if  there  was  any,  and  as  to 
how  much  I  just  don't  know. 

Q.  How  thick,  if  you  know,  are  the  plates  which 
you  have  referred  to  in  your  earlier  testimony,  in 
which  the  lubricating  oil  tubes  are  fastened? 

A.     I  don't  know  that  either. 

Q.     Do  you  have  any  idea  ? 

A.  Well,  I  would  say  approximately  maybe  a 
quarter  of  an  inch — something  like  that — maybe  an 
eighth  of  an  [981]  inch — but  I  think  aromid  a  quar- 
ter of  an  inch.  I  am  not  positive  on  that,  however. 

Q.  Do  you  remember  how  large  the  air  bubbles 
were  coming  out  of  these  leaks? 

(No  answer  by  the  witness.) " 
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Hr.  Howard:     That  is  objected  to  as  repetitious. 
Mr.  Hokanson:     This  witness  has  not  testified. 
The  Court:     The  objection  is  overruled. 


"Q.  To  assist  you  in  answering  that,  if  you  are 
able  to  answer  it,  could  you  compare  it  to  the  bubbles 
that  one  might  see  coming  from  a  leak  in  an  auto- 
mobile imier  tube  that  has  been  immersed  in  water  ? 

A.  The  bubbles  in  the  tire's  inner  tube  would 
be  greater  and  faster  than  the  bubbles  in  something- 
like  that.  This  is  just  a  guess,  you  know.  I  don't 
know  exactly  how  big  the  bubbles  were,  but  I  would 
say  about  the  size  or  the  thickness  of  a  pencil  lead, 
or  something  like  that. 

Q.  And  you  took  off  the  gauge,  as  I  understand 
it,  and  ran  the  pressure  through  from  the  line  ? 

Mr.  Howard:     That  is  objected  to  as  repetitious." 


The  Court:     The  objection  is  overruled. 


"A.    Yes. 

Q.  (By  Mr.  Hokanson)  :  And  I  understand  that 
you  said  in  your  testimony  that  the  pounds  of  pres- 
sure ranged  from  160  to  200  pounds? 

Mr.  Howard:     That  is  objected  to  as  repetitious." 
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The  Court:     Overruled. 


"A.     Yes,  that  was  about  it. 

Mr.  Hokanson:     I  have  no  further  questions. 

Mr.  Howard:     That  is  all  I  have." 


Mr.  Howard:  That  concludes  the  deposition  of 
Mr.  Weiler.   I  offer  it  in  evidence  at  this  time. 

The  Court:  It  is  received  as  a  part  of  cross 
libelant's  case  in  chief. 

Mr.  Hokanson:  At  this  time,  Your  Honor,  the 
libelants  and  cross  respondents  offer  in  evidence 
Exhibit  15,  which  is  the  sketch  identified  by  the 
witness  Weiler  in  testifying  concerning  the  coolers. 

Mr.  Howard:     No  objection. 

The  Court:    Admitted. 

(Libelants'  Exhibit  15  received  in  evidence.) 


1 
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Mr.  Howard:  At  this  time,  cross  libelant  would 
like  to  read  the  deposition  of  Mr.  Pike,  beginning 
at  page  79  of  the  large  volume  of  depositions. 

Line  17,  page  79. 


DEPOSITION  OF  E.  W.  PIKE 

"Direct  Examination 

By  Mr.  Howard : 

Q.  Will  you  state  your  full  name  and  residence 
address,  please,  Mr.  Pike? 

A.  Edwin  W.  Pike,  286  Ravena  Drive,  Long 
Beach,  California. 

Q.     What  is  your  occupation,  Mr.  Pike? 

A.  Surveyor  for  the  American  Bureau  of  Ship- 
ping. 

Q.  And  at  what  port  do  you  act  for  the  Ameri- 
can Bureau  of  Shipping? 

A.  Well,  it  is  called  Los  Angeles;  it  is  Long 
Beach,  Wilmington,  and  San  Pedro. 

Q.  Mr.  Pike,  do  you  expect  to  be  in  Seattle, 
Washington,  or  or  about  April  6,  1949  ?  [984] 

A.     No,  sir." 


Mr.  Howard :  If  the  Court  please,  the  witness  in 
the  next  few  lines  does  waive  the  reading  and  sign- 
ing of  his  deposition.  We  can  start  at  line  18, 
page  80. 
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"Q.     Mr.  Pike,  do  you  recall  the  Tanker  Urania? 

A.     Yes,  sir. 

Q.  Will  you  state  when  your  first  contact  with 
that  vessel  occurred?  A.     November  11,  1948. 

Q.  And  what  services  were  you  requested  to  per- 
form at  that  time  ? 

A.  I  examined  the  main  engine  for  break- 
down  


Q.  Was  the  Tanker  Urania  classified  by  the 
American  Bureau  of  Shipping?  A.     Yes,  sir. 

Q.  In  what  class — how  do  you  describe  the  classi- 
fication ? 

A.  Well,  it  is  what  we  call  a  cross  A-1-3  oil 
carrier. 

Q.    At  whose  request  did  you  inspect  the  Urania  ? 

A.  At  the  request  of  the  General  Steamship 
Corporation. 

Q.  State,  if  you  can,  the  date  when  you  first 
went  [985]  aboard  the  Tanker  Urania  and  where 
the  vessel  was  located  at  that  time  ? 

A.  It  was  on  November  11,  1948,  at  the  Craig 
Shipyards,  Long  Beach,  California. 

Mr.  Howard:  Mr.  Reporter,  may  we  have  this 
document  marked  as  an  exhibit  next  in  order. 

(The  documents  were  marked  by  the  reporter 
as  'Claimant's  and  Cross-Libelant's  Exhibits 
X-1  and  X-2  for  Identification.')" 
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(Survey  report  marked  Respondent's  Exhibit 
A-21  for  Identification.) 


*'Q.  State,  if  you  can,  any  other  persons  present 
at  the  time  you  went  aboard  the  vessel  on  Novem- 
ber 11,  1948. 

A.  Mr.  Harry  J.  Summers,  Mr.  Antippas,  Mr. 
R.  H.  Hanna,  and  Mr.  George  M.  Dupuy. 

Q.  Handing  you  what  has  heretofore  been 
marked  by  the  reporter  for  identification  as  Ex- 
hibits X-1  and  X-2,  will  you  state  what  that  is, 
please  (handing  documents  to  witness)  ? 

A.  That  is  my  report  on  the  Tanker  Urania  to 
my  New  York  office. 

Q.     And  when  w^as  that  report  prepared? 

A.     November  17,  1948.  [986] 

Q.  Did  you  attend  the  vessel  on  subsequent  oc- 
casions after  November  11,  1948?  A.     Yes. 

Q.     On  what  dates,  please? 

A.     I  don't  have  the  exact  days 

Q.     What  is  your  best  recollection? 

A.  There  were  six  visits,  and  it  was  from  No- 
vember 11  to  November  17,  1948. 

Q.  Six  visits  from  November  11  to  November 
17,  1948? 

A.  Yes.  Some  of  those  were — that  is  two  of 
them  were  at  night — late  visits  they  call  them. 

Q.  Did  your  inspection  and  survey  of  the  Tanker 
Urania  extend  beyond  the  condition  of  the  main 
engine?  A.     No,  sir. 
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Q.  Will  you  state,  please,  what  condition  you 
found  the  main  engine  of  the  Tanker  Urania  to  be 
in  on  your  first  inspection  on  November  11,  1948? 

A.  Well,  through  the  inspection  plate  the  timing 
gears  were  badly  worn,  galled  and  destroyed. 

Mr.  Howard:  May  I  have  that  answer  again, 
please  ? 

(The  answer  of  the  witness  was  read  by  the 
reporter.) 

Q.  Mr.  Pike,  will  you  amplify  what  you  mean 
by  through  the  inspection  plate  ? 

A.  They  have  to  open  the  inspection  plate  on 
the  lower  casing  of  the  crankshaft — or  the  casing 
of  the  engine,  so  [987]  that  you  can  see  into  it. 

Q.  Was  that  opened  up  when  you  arrived  on 
board  the  vessel? 

A.  I  can't  remember,  l)ut  I  believe  it  was.  There 
was  a  workman  from  the  manufacturer,  I  believe. 

Q.  What  was  the  type  of  main  engine  that  was 
installed  on  that  vessel? 

A.     The  name  of  it,  you  mean? 

Q.     Yes.  A.     The  Union  Diesel  Engine. 

Q.     Do  you  have  the  horsepower  of  that  engine? 

A.     560  horsepower. 

Q.  Well,  can  you  tell  us  a  little  more  as  to  the 
state  the  vessel  w^as  in,  that  is,  as  to  the  condition 
of  these  timing  gears? 

A.  Well,  they  were  badly  chewed  up — badly 
worn  out. 

Q.  AVere  the  upper  gears  in  the  same  condition 
as  the  lower  gears? 
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A.  Well,  I  would  say  about  the  same — they  were 
all  chewed  and  worn  badly;  I  have  it  here  (refer- 
ring to  report),  "4  helical  timing  gears  destroyed." 

Q.  Will  you  go  on,  please,  to  describe  any  other 
conditions  that  you  found  aboard  the  vessel  in  the 
main  engine  on  that  first  inspection  on  November 
11,  1948?  You  may  refer  to  the  survey  report  that 
we  have  identified,   [988]    Mr.  Pike,  if  you  wish. 

A.  Well,  let's  see;  due  to  that  condition,  we 
started  searching  for  further  trouble,  such  as  the 
crank  bearings  and  the  main  bearings,  and  we  took 
a  sample  of  the  oil  in  the  casing  and  the  sump  of 
the  casing. 

Q.  Was  there  a  considerable  quantity  of  oil  in 
the  crankcase? 

A.  No,  not  much,  but  in  the  sump — we  pumped 
a  sample  of  that  out  and  found  salt  water  in  it. 

Q.  How  did  you  determine  there  was  salt  water 
in  it?  A.     We  tasted  it. 

Q.  And  how  was  the  sample  obtained  from  the 
smnp  ? 

A.     We  call  it  a  squirtgun — it  is  a  pump  gun. 

Q.     Did  you  preserve   any  sample? 

A.     No. 

Q.  What  condition  did  you  fuid  the  other  bear- 
ings that  you  referred  to  to  be  in,  the  main  bear- 
ings; what  condition  were  they  in? 

A.     They  were  found  to  be  satisfactory. 

Q.     There  was  no   evidence   of   any   damage   to 
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those  gears'?  A.     No. 

Q.  Did  you  examine  the  terminals  leading  into 
the  cylinders  for  lubricating  oil? 

A.  No.  2  cylinder,  the  water  jacket  terminal 
showed  signs  of  leaking.  [989] 

Q.     Did  you  personally  examine  thatf 

A.    Yes,  sir. 

Q.     And  what  evidence  w^as  there  of  leakage? 

A.  Well,  the  gasket  was  destroyed,  and  the  crust 
destroyed  on  the  side. 

Q.  Can  you  locate  that  gasket  for  us  more  par- 
ticularly? Was  it  on  the  outside  of  the  cylinder  or 
between  the  cylinder  and  the  liner? 

A.  It  goes  through  the  cylinder  into  the  liner — 
the  end  was  the  side  of  the  cylinder. 

Q.  Was  the  gasket  you  found  destroyed  on  the 
outside  of  the  cylinder  or  on  the  inside  of  it? 

A.     On  the  inside  of  it. 

Q.  Had  that  been  opened  up  before  you  arrived 
aboard  the  vessel?  A.     I  am  not  sure. 

Q.     What  type  of  gasket  was  that,  Mr.  Pike? 

A.     It  was  a  metallic  gasket. 

Q.  Can  you  tell  us  a  little  more  about  the  con- 
dition of  that  gasket  that  you  found? 

A.  Well,  I  just  can't  remember  the  condition. 
I  saw  it,  and  it  was  just  another  gasket,  and  I 
threw  it  away  and  prepared  for  a  new  one. 

Q.  Now,  from  your  examination  of  that  particu- 
lar part  of  the  engine  and  No.  2  cylinder,  could 
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you  tell  whether  [990]  there  had  been  a  leakage  of 

some  iluid? 

A.     Yes,  there  was  water  running  down  the  side 
of  the  cylinder. 

Q.  Running  down  the  side  of  the  cylinder  or  the 
liner?  A.     The  liner — driblets  of  water. 

Q.  Did  you  observe  that  water  yourself  when 
you  inspected  the  engine'?  A.     Yes,  I  did. 

Q.     What  was  the  condition  of  the  liner  itself? 

A.     It  was  satisfactory. 

Q.     Was  there  any  apparent  damage  to  the  liner  ? 

A.     No. 

Q.  Could  you  state  whether  the  water  you  found 
inside  the  liner  was  fresh  or  salt  water? 

A.     I  did  not  determine  that. 

Q.  You  are  acquainted  with  the  construction 
and  operation  of  Diesel  engines,  are  you  not*? 

A.     Yes,  I  would  say  so. 

Q.  From  your  laiowledge  of  Diesel  engines,  will 
you  state  where  that  water  would  have  drained  to 
that  you  found  on  the  inside  of  the  cylinder  liner? 

A.     Down  into  the  base  of  the  engine. 

Q.  Well,  is  there  any  other  fluid  contained  in  the 
base  of  the  engine? 

A.     The  lubricating  oil.  [991] 

Q.  So  that  this  water  that  was  draining  would 
drain  dowai  into  the  chamber  that  contained  the 
lubricating  oil?  A.     Yes, 

Q.  What  type  of  connection  was  there  in  the 
cylinder   or  cylinder  liner  where   you   fomid   this 
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destroyed  gasket?  A.     I  can't  remember. 

Q.     Was  it  threaded? 

A.  Yes.  It  wasn't  necessary  to  go  that  far  into 
it  at  the  time. 

Q.  Did  you  personally  examine  the  lubricating 
oil  cooler  aboard  the  tanker  on  your  first  inspec- 
tion ?  A.     Yes. 

Q.  What  condition  did  you  find  in  the  cooler  on 
your  examination?  A.     Well 

Q.  Can  you  describe  the  cooler  to  us — just  very 
briefly  ? 

A.  I  would  like  to  say  that  when  we  open  cool- 
ers like  that,  there  is  a  certain  amount  of  ordinary 
dirt  that  collects  in  there,  but  that  is  satisfactory; 
it  is  not  too  bad,  as  far  as  dirt  is  concerned. 

Q.  Would  that  be  in  the  salt  water  side  or  the 
lubi'icating  oil  side? 

A.     The  salt  water  side. 

Q.  Well,  how  could  that  affect  the  operation  of 
the  cooler?  [992] 

A.     Oh,  it  didn't  hurt  it. 

Q.  Can  you  proceed  now,  Mr.  Pike,  to  describe 
what  you  found  the  condition  to  be  upon  inspection 
of  the  cooler? 

A.  The  cooler  was  taken  ashore  and  tested  and 
found  weeping — well,  not  bad  leaks,  but  just  leak- 
ing, and  it  was  decided  to  take  it  to  the  service 
shop  that  built  them,  I  believe  it  was,  and  overhaul 
it  and  put  it  in  good  condition  again. 

Q.     Was  the  cooler  tested  in  your  presence? 

A.  No,  we  didn't  put  that  information  down  on 
this  report  (indicating  document).  The  Union  Oil 
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Service  man — the  Union  Diesel  service  man  does. 
Q.     Did  you  verify  that  the  cooler  was  actually 
leaking,  or  weeping,  from  your  own  personal  in- 
spection? A.     Yes." 


The  Court:     Coiu-t  will  be  in  recess  until  1:30 
this  afternoon. 

(At  11:55  o'clock  a.m.,  Wednesday,  April  13, 
1949,  proceedings  recessed  until  1:30  o'clock 
p.m.,  Wednesday,  April  13,  1949.)   [993] 

April  13,  1949,  1:30  o'clock,  p.m. 

Mr.  Howard:     Page  88,  line  14. 


"Q.  And  that  was  after  it  had  been  removed 
from  the  vessel?  A.     Yes. 

Q.    And  where  was  it  located  then? 

A.     In  the  shop. 

Q.     Of  the  Craig  Shipbuilding  Company? 

A.  It  wasn't — I  mean  it  wasn't  the  final  test. 
They  took  it  u]^  there,  and  they  reported  to  me  a 
total  of  thirteen  leaks  in  the  two  coolers. 

Q.     In  the  two  coolers,  did  you  say? 

A.    Yes. 

Q.  Now,  that  refers  to  just  the  lubricating  oil 
cooler,  or  to  the  fresh  water  cooler? 

A.     Two  of  them. 

Q.  And  the  thirteen  leaks  were  discovered  in 
both  coolers?  A.     Yes. 

Q.  Were  all  of  the  coolers  removed  from  the 
vessel?  [994] 
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A.     No,  not  all  of  them;  just  the  two. 

Q.  That  would  be  one  fresh  water  cooler  and 
one  lubricating  oil  cooler?  A.     Yes. 

Q.  Do  you  know  how  many  of  those  thirteen 
leaks  were  found  in  the  lubricating  oil  cooler? 

A.  No;  only  from  verbal  conversation,  that  is, 
]ietween  the  Union  Diesel  man  and  myself. 

Q.  Will  you  describe  for  us,  Mr.  Pike,  from 
your  own  personal  observation,  where  the  leaks 
were  found  in  the  lubricating  oil  cooler? 

A.     We  call  it  the  tube  sheet. 

Q.  Can  you  amplify  that  for  us  as  to  where 
that  would  be? 

A.  Not  knowing  tlie  terms  of  the  manufac- 
turer— it  is  the  corrugation  plates  fastened  to- 
gether. I  don't  know  whether  you  would  call  it 
sweated  together  or  soldered  together,  or  what. 

Q.     Is  it  where  the  joint  occurs? 

A.     Yes,  where  the  joint  occurs. 

Q.     At  the  seams?  A.     Yes. 

Q.  And  what  was  the  nature  of  those  leaks  that 
you  found? 

A.  Well,  as  I  say,  it  just  weeps,  and  by  weep- 
ing— well,  that  is  in  marine  terms;  in  other  words, 
it  is  not  a  stream.   [995] 

Q.  The  leaks  were  located  by  circulating  some 
fluid  through  there  and  determining  where  the  fluid 
penetrated  through  the  tubing  or  the  sheet;  do  I 
understand  you  correctly  on  that? 

A.     Yes.   Ordinarily  the  repairs  would  have  been 
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done  right  at  the  shipyards,  but,  as  I  understand 
it,  it  is  the  Union  Engineering  Company's  pro- 
cedure to  take  those  things  to  the  manufacturer 
for  such  service. 

Q.  Do  you  recall  whether  there  was  a  repre- 
sentative of  the  Union  Diesel  Engine  Company 
present  at  the  time  you  made  your  inspection 
aboard  the  tanker  Urania? 

A.     Yes;  Mr.  S.  W.  Newell. 

Q.  And  was  there  anyone  else  present  from  the 
Union  Diesel  Engine  Company  that  you  recall? 

A.     Not  by  name — but  two  or  three  men. 

Q.  Two  or  three  other  men  that  you  don't  recall 
by  name?  A.     That  is  right. 

Q.  Did  you  examine  the  vertical  shaft  of  the 
main  engine?  A.     Yes. 

Q.     And  what  condition  did  you  find  it  in? 

A.  We  put  it  in  the  lathe  to  check  for  true,  and 
it  was  satisfactory. 

Q.     There  was  no  misalignment  or  bend  at  all? 

A.     No.  [996] 

Q.  What  recommendations  did  you  make,  Mr. 
Pike,  as  to  the  conditions  that  you  found  in  the 
main  engine  of  the  Tanker  Urania  after  your 
initial  inspection? 

A.  Well — the  damaged  gears  to  be  removed  and 
replaced,  and  the  water  jacket  and  gasket  removed, 
and  the  coolers  cleaned,  tested  and  repaired;  clean 
out  the  sumps  or  the  pit  of  the  engine;  open  up 
No.  6  cvlinder.  No.  7  cylinder,  main  thrust  cylinder, 
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overhead  camshaft  journals;  main  bearings  opened 
for  examination  and  fomid  satisfactory.  And  I 
recommended  the  vertical  shaft  be  removed  to  the 
shop  and  checked  for  alignment. 

Q.     And  that  was  done,  was  it? 

A.    Yes. 

Q.  And  the  other  items  that  you  have  men- 
tioned just  above  were  also  performed*? 

A.     Yes. 

Q.  And  did  you  also  recommend  that  the  lubri- 
cating oil  in  the  crankcase — lubricating  oil  should 
be  flushed  out?  A.    Yes. 

Q.     And  was  that  done? 

A.  Yes;  any  damage  of  that  sort,  we  search 
around  in  the  vicinity  for  anything  that  may  be 
the  cause  or  be  one  of  the  causes. 

Q.  Did  you  have  occasion  to  check  the  various 
items  of  work  that  you  have  just  mentioned  during 
the  progress  of  [997]  the  work? 

A.  Yes,  every  day  I  was  there.  As  I  say,  I 
haven't  got  time  to  do  it,  l)ut  we  run  around  to 
the  different  jobs,  and  I  watched  the  progress  of 
it  there. 

Q.  After  the  repairs  had  been  completed,  were 
you  present  aboard  the  vessel  during  the  dock  trial  ? 

A.     Yes,  I  had  a  dock  trial  and  I  had  a  sea  trial. 

Q.     Let's  take  the  dock  trial  first. 

A.    Yes. 

Q.     Do  you  have  the  date  of  that? 

A.     No,  I  haven't. 
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Q.     But  you  recall  that — 


A.     I  can  give  the  approximate  date. 

Q.     All  right,  please  do  so. 

A.     The  approximate  date  would  be  the  16th  of 
November. 

Q.     Well,   for   how  long   were   the   engines   run 
at  that  time? 

A.     Well,   I   examined   them   for   probably   two 
hours,  but  they  had  been  run  for  several  hours. 

Q.     How  did  the  main  engine  perform  on  that 
occasion  ?  A.     Fine. 

Q.     Did  you  check  them  to  determine  whether 
there  was  any  unusual  noise?  A.     Yes. 

Q.     In  the  bearings,  I  mean.  A.     Yes.  [998] 

Q.     And  in  the  gears. 

A.     Yes;  all  over  it,  while  she  was  running — we 
go  all  over. 

Q.     And  did  you  find  any  such  noise? 

A.     No;  nothing. 

Q.     Did  you  find  any  evidence  of  any  malfunc- 
tion of  the  engine?  A.     No,  sir. 

Q.     On  that  occasion  did  you  check  the  lubricat- 
ing oil?  A.     Yes. 

Q.     And  was  there  any  evidence  of  contamina- 
tion? 

A.     No,  sir;  you  wouldn't  detect  it  that  quick, 
but  there  w^asn't  anything. 

Q.     But  you  did  check  for  that? 

A.     Yes;  and  I  examined  the  coolers. 

Q.     What  did  you  find  upon  your  examination  of 
the  coolers? 
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A.  They  were  fine — that  is,  they  were  satisfac- 
tory. 

Q.  Are  you  acquainted  with  the  pressures  that 
are  maintained  in  the  coolers? 

A.  I  am  not  very  familiar  with  that  particular 
fact — I  don't  remember  offhand  the  pressures. 

Q.  During  the  time  that  you  were  on  board  the 
Tanker  Urania  for  these  various  inspections,  did 
you  observe  whether  an  operation  manual  provided 
by  the  manufacturer  [999]  was  carried  aboard  the 
vessel  ? 

A.    Well,  I  feel  quite  sure  I  saw  one. 

Q.  Did  you  have  an  opportunity  to  observe  the 
manner  in  which  the  chief  engineer  of  the  Tanker 
Urania  was  performing  his  duties  above  the  vessel? 

A.     Yes,  I  do  recall 

Q.     First,  what  nationality  was  he? 

A.  I  believe  he  was  a  Greek.  He  couldn't  talk 
English  very  plain,  but  the  manner  in  which  he 
worked  was  all  satisfactory. 

Q.  You  have  been  around  Diesel  ships  a  good 
deal,  have  you  not?  A.    Yes. 

Q.  Foreign  ships  as  well  as  United  States  flag 
vessels  ?  A.    Yes. 

Q.  You  have  seen  a  good  many  engineers  func- 
tioning aboard  these  ships?  A.     Yes. 

Q.  State  from  your  experience  whether  you 
would  consider  this  chief  engineer  whom  you  found 
aboard  the  Tanker  Urania  was  qualified. 
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Mr.  Hokanson:     I  shall  object  to  the  question  as 
leading." 


The  Court:  Do  you  object  to  his  qualifications 
to  [1000]  comment  upon  that? 

Mr.  Hokanson:  No,  the  objection  was  made  to 
the  form  of  the  question,  Your  Honor. 

Mr.  Howard:  There  is  another  question  below 
which  goes  to  the  same  point. 

Mr.  Hokanson:     I  will  waive  the  objection. 


''The  Witness:  I  cannot  answer  that.  He  was  a 
good  engineer,  but  as  far  as  his  qualifications  are 
concerned,  I  couldn't  say  exactly. 

Q.  (By  Mr.  Howard)  :  Did  the  chief  engineer 
seem  to  understand  the  requirements  for  the  proper 
operation  of  a  Diesel  engine? 

Mr.  Hokanson:  I  shall  object  to  the  form  of  the 
question  as   leading." 


Mr.  Hokanson:  That  I  objected  to  as  leading, 
and  the  further  objection  which  I  will  lodge  at  this 
time,  as  being  too  broad  and  vague,  since  what  the 
requirements  are  for  proper  operation  of  Diesel 
engines  has  not  been  established. 
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The   Court:     I  believe  the   objection  should  be 
overruled.   It  is  so  ordered.  [1001] 


II 


'A.  As  I  say,  he  performed  his  duties  around 
the  engine  for  me  very  satisfactorily. 

Q.  (By  Mr.  Howard) :  Did  you  attend  aboard 
the  vessel  during  the  sea  trial? 

A.     Yes,  sir,  I  did. 

Q.  For  approximately  how  long  was  the  sea 
trial? 

A.  For  approximately  two  hours  in  the  open 
sea. 

Q.  And  at  what  speed  were  the  engines  run  at 
that  time?  A.     320  revolutions. 

Q.     Would  that  be  full  speed?  A.     Yes. 

Q.  And  in  addition  to  the  two  hours  in  open 
sea  at  full  speed,  were  the  engines  also  operated 
through  maneuvers  in  the  harbor?  A.     Yes. 

Q.  What  was  the  total  time  altogether  that  the 
engines  of  the  Urania  were  operated  during  the  sea 
trial?  A.     Six  hours. 

Q.  State  your  recollection  as  to  the  manner  in 
which  the  engines  of  the  Urania  functioned  on  that 
occasion?  A.     Very  satisfactorily. 

Q.  As  the  result  of  your  attendance  on  the  dock 
trial,  and  sea  trial,  did  you  have  occasion  to  recom- 
mend any  further  repairs  or  adjustments  in  the 
main  engine? 

A.     No,  sir;  I  recommended  that  they  open  up 
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the  ]1002]  inspection  plates  for  examination  of  the 

gears. 

Q.     And  was  that  done  ^.  A.     Yes. 

Q.     What  gears  were  examined  then  ? 

A.     The  timing  gears. 

Q.  And  what  condition  was  found  there  at  that 
time? 

A.  Fine — no  sign  of  any  wear  or  tear,  or  any- 
thing of  the  sort. 

Q.     Did  you  check  the  terminals  in  the  cylinders  ? 

A.     Yes,  I  went  right  over  the  whole  thing. 

Q.     And  what  was  the  condition  of  the  terminals  ? 

A.     Fine. 

Q.  Did  you  check  the  lubricating  oil  then  to 
determine  whether  there  was  any  contamination? 

A.  No,  sir;  we  saw  it — but  you  mean  to  check — 
We  can  take  ujd  a  handful  of  oil  and  feel  it  and 
look  at  it,  and  look  for  bubbles  and  froth,  and  we 
can  test  it  for  w^ater. 

Q.  Was  there  any  evidence  of  bubbles  or  froth 
or  contamination?  A.     No,  sir. 

Q.  During  the  various  trix)s  that  you  made  to 
inspect  the  Tanker  Urania,  did  you  observe  other 
repairs  or  work  being  performed  for  the  vessel? 

A.  Not  that  I  was  concerned  with.  They  didn't 
call  me  for  anything  else.  [1003] 

Q.  Did  you  observe  anything  else;  any  other 
work  being  performed? 

A.  There  were  some  cleaners  around  there  doing 
something. 


1162  Compania  Naviera  Limitada,  etc. 

(Deposition  of  E.  W.  Pike.) 

Q.  But  3^ou  were  not  concerned  with  the  other 
general  work?  A.     No,  sir. 

Q.  Were  you  present  at  the  Craig  Shipbuilding 
Company's  yard  when  the  Tanker  Urania  arrived 
on  November   11,   1948 '?  A.     Yes. 

Q.     Did  it  arrive  mider  its  own  power? 

A.     No,  sir,  it  did  not. 

Q.     How  w^as  it  brought  in? 

A.  Well,  there  was  a  salvage  boat  alongside  of  it, 
but  she  was  just  swinging  into  the  dock. 

Q.  And  upon  your  inspection  of  the  engine  on 
the  first  occasion  on  November  11,  will  you  state 
w^hether  or  not  the  main  engine  was  in  operating 
condition  at  the  time?  A.     No,  sir,  it  wasn't. 

Q.     Why? 

A.  On  account  of  the  gears  being  destroyed — the 
timing  gears  being  destroyed. 

Q.  From  the  conditions  which  you  f omid  to  exist 
aboard  the  Tanker  Urania  and  more  particularly  in 
the  main  engine,  and  the  coolers  that  were  examined 
on  November  11,  will  you  state,  please,  your  opinion 
as  to  the  nature  of  the  breakdown  [1004]  of  tlie 
main  engine? 

A.  My  opinion  is  the  condition  of  tlie  timmg 
gears  would  do  a  great  deal  more  damage  if  they 
continued  to  run  it.  There  was  no  evidence  that 
the  engine  wouldn't  run  when  I  saw  it. 

Q.  Tlie  timing  gears  being  in  the  condition  that 
they  were  in,  do  I  understand  you  to  say  that  more 
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damage  would  have  been  sustained  if  they  had  been 

run? 

A.     I  believe  so. 

Q.     Now,  having  in  mind  again 

A.  Just  excuse  me  a  moment,  but  the  service 
man  come  up  from  tow  with  her,  and  he  told  me  they 
stopped  it  to  save  them.  They  might  possibly  have 
started  it  up  or  maybe  run  it,  if  they  had  wanted 
to — I  don't  remember,  however. 

Q.  Mr.  Pike,  having  in  mind  again  the  condition 
3^ou  have  described  that  existed  aboard  the  vessel 
in  regard  to  the  main  engine  and  the  lubricating  oil 
and  coolers  on  the  occasion  of  your  inspection  of  the 
vessel  on  November  11,  1948,  will  you  please  state 
your  opinion  as  to  the  cause  of  the  breakdown'? 

A.  We  don't  do  that;  that  is  not  our  job  to  state 
the  cause.  Our  job  is  to  examine  the  damage  and  to 
recommend  the  repairs,  and  see  that  the  vessel  has 
the  proper  trials  to  enable  it  to  continue  on  its  way. 

Q.  Then  you  don't  care  to  express  an  opinion 
as  to  [1005]  the  cause  of  the  breakdown? 

A.     No,  sir. 

Q.  After  completion  of  the  dock  and  the  sea 
trials  and  the  repairs,  did  you  make  a  recommenda- 
tion, Mr.  Pike,  as  to  the  then  condition  of  the  main 
engine  aboard  the  Tanker  Urania? 

A.  At  the  closing  of  my  report,  do  you  mean? 
Upon  completion  of  the  repairs,  the  above  recom- 
mendations for  repairs,  and  upon  completion  of  the 
dock  and  the  sea  trials — when  the  results  of  those 
were  determined  and  appeared  to  be  satisfactory, 
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then  it  was   recommended  that  the  vessel  be   re- 
turned— 

Q.  So  that  insofar  as  its  representation  or  classi- 
fication by  you — that  is,  the  American  Bureau  of 
Shipping — was  concerned,  the  mam  engine  had  been 
repaired  satisfactorily  so  that  the  vessel  could  pro- 
ceed to  sea?  A.     Yes,  in  her  trade. 

Q.  Thereafter,  Mr.  Pike,  did  you  present  to  the 
owners  a  statement  for  the  services  you  had  ren- 
dered aboard  the  Tanker  Urania  ? 

A.     Yes,  sir. 

Q.     What  was  the  amount  of  those  services? 

A.     $163.00. 

Q.     And  how  was  that  charge  computed? 

A.  I  haven't  got  my  book  with  me,  but  it  was 
the  [1006]  approximate  cost  of  the  repairs  plus  the 
late  service  plus  the  expense. 

Q.  You  state  the  approximate  cost  of  the  re- 
pairs; do  they  enter  into  the  amount  of  your  fee? 

A.     Yes. 

Q.     In  what  way? 

A.  They  have  a  scale  or  a  rule  that  determines 
the  amount  of  visits — the  number  of  visits  made, 
and  the  cost  of  the  repairs,  in  case  of  damages  only. 

Q.  And  so  your  service  is  determined  according 
to  a  scale  set  up  in  the  rule  book  of  the  American 
Bureau  of  Shipping?  A.     Yes,  that  is  right. 

Q.  And  are  the  fees  which  you  charged  for  your 
services  rendered  to  the  Tanker  Urania  calculated 
on  that  basis?  A.    Yes,  sir. 

Q.     And  is  the  amount  charged  comparable  with 
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what  would  have  been  charged  for  similar  services 

to  any  other  vessel  of  a  similar  type  %  A.     Yes. 

Q.  I  hand  you  what  has  been  marked  heretofore 
for  identification  as  Exhtibit  T-1  (handing  docu- 
ment to  the  witness).  Does  that  represent  the  charge 
that  was  made  for  your  services  '^  A.     Yes,  sir. 

Q.     And  has  that  amount  been  paid? 

A.  I  don't  know.  Some  checks  come  right  to  our 
office  and  some  go  to  the  New  York  office. 

Q.  Well,  in  this  case,  to  whom  did  you  submit 
your  report  or  survey? 

A.     Well,  our  New  York  office  and  the  agent  here. 

A.     And  who  was  the  local  agent,  again,  please? 

A.     The  General  Steamship  Corporation. 

Q.  And  did  you  arrange  to  have  any  sample  of 
lubricating  oil  aboard  the  Tanker  Urania  analyzed 
by  a  laboratory  analysis?  A.     No,  sir. 

Mr.  Howard :    You  may  cross-examine. ' ' 


Mr.  Howard :  At  this  time  I  will  offer  Identifica- 
tion A-21,  Mr.  Pike's  survey  report. 

Mr.  Hokanson :  I  object  to  the  admission  of  the 
report  to  the  extent  that  it  contains  comments  based 
upon  information  not  personally  discovered  by  the 
witness. 

The  Court:  May  that  be  true  of  any  survey  re- 
port of  this  nature? 

Mr.  Hokanson :    It  may  be  true.  Your  Honor. 

The  Court :    I  suppose  that  when  they  first  com- 
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menced  [1008]  making  the  law  relating  to  the  ad- 
missibility of  marine  surveyors'  reports,  one  of  the 
objections  was  that  it  contained  information  which 
was  hearsay.  Now,  the  question  is  raised  anew  on 
this  objection,  what  is  the  law  relating  to  admitting 
these  survey  reports  with  respect  to  all  their  con- 
tents which  pertain  to  the  job  done? 

Do  you  wish  to  set  at  large  the  question  of  the 
admissibility  of  such  a  document,  or  do  you  just 
want  to  limit  the  scope  of  your  objection? 

Mr.  Hokanson:  My  objection  would  go  to  the 
admission  of  any  part  of  the  document  w^hich  is  not 
based  upon  the  personal  knowledge  of  the  surveyor. 
In  this  case,  it  has  been  established  by  the  witness' 
testimony  that  some  of  his  observations  were  based 
upon  information  he  received  from  third  parties, 
with  respect  to  the  leaks  in  the  cooler,  for  instance. 

The  Court:  Do  you  mean  as  to  the  cause  of  the 
leaks  ? 

Mr.  Hokanson:  As  to  the  cause  and  as  to  the 
actual  leaks  that  he  reports  as  having  existed.  He 
has  already  testified  concerning  that,  of  course,  in 
w^hich  he  states  that  he  received  the  information 
from  some  other  person. 

With  respect  to  his  own  findings,  I  do  not  see  that 
the  report  is  objectionable.  The  question  is  whether 
the  document  may  go  in  for  a  limited  purpose,  or 
whether  certain  portions  of  it  may  be  stricken,  or 
whether  it  should  go  in  in  its  entirety. 

Mr.  Howard:     Tf  the  Court  ])lease,  we  have  al- 
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ready  had  the  testimony  of  two  witnesses  who  ob- 
sei*ved  the  leaks  themselves,  and  as  to  the  objec- 
tions counsel  raised,  it  seems  to  me  they  go  to  the 
weight  of  the  document  rather  than  to  the  admissi- 
bility of  the  document;  and  that  since  the  witness 
has  already  testified  to  date  in  this  deposition  as 
to  what  he  observed  personally  and  has  testified  as 
to  certain  things  that  were  reported  to  him  by  third 
parties,  it  seems  to  me  that  the  document  should  be 
admitted  in  evidence  for  what  benefit  it  has  as  to 
those  he  has  personal  knowledge  of,  and  tied  in  with 
what  we  have  testimony  of  other  witnesses  on  as  to 
the  leaks  and  the  lubricating  oil. 

The  Court :  I  do  not  agree  with  counsel  offering 
it  that  the  objection  in  its  nature  goes  to  weight 
rather  than  admissibility.  I  think  it  goes  to  admis- 
sibility, and  if  you  want  to  give  me  some  authority 
on  whether  or  not  surveyors'  reports  are  admissible 
only  with  respect  to  the  direct  evidence  that  they 
contain,  I  will  consider  it  and  any  other  authority 
you  wish  to  offer.  [1010] 

Mr.  Hokanson:  May  I  suggest  that  there  were 
additional  reports  that  will  be  offered,  and  that  if 
Your  Honor  cares  to  reserve  his  ruling  until  we  are 
able  to  furnish  authorities  on  that 

The  Court :  I  will  do  it  for  a  reasonable  time.  I 
may  have  to  run  the  risk  of  ruling  without  the  bene- 
fit of  your  authorities,  I  do  not  know,  but  I  will  wait 
as  long  as  I  can  so  far  as  the  necessities  of  the  trial 
are  concerned.    I  will  be  glad  to  do  that. 
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That  is  the  kind  of  position  m  which  the  trial 
judge  is  frequently  placed,  as  to  which  there  is  no 
similar  position  in  which  an  Appellate  Court  is  ever 
jDlaced.  An  Appellate  Court  always  has  the  benefit 
of  either  citation  of  authorities  or  an  opportunity 
to  themselves  go  into  the  library,  take  down  the 
books,  and  look  up  the  law.  The  trial  judge  cannot 
do  that,  or  usually  cannot.  If  counsel  are  not  able 
to  cite  the  authority,  the  trial  judge  either  has  to 
know  it  or  has  to  let  pass  an  opportunity  that  might 
otherwise  be  presented  to  disclose  the  authorities. 

Mr.  Howard:  If  the  Court  please,  under  those 
circumstances,  I  will  reserve  my  oifer. 

The  Court :  I  think  the  Court  will  act  upon  such 
a  reservation. 

Mr.   Howard:     Page   102,   cross-examination. 


' '  Cross-Examination 

By  Mr.  Hokanson: 

Q.  Mr.  Pike,  how  long  have  you  been  a  sur- 
veyor for  the  American  Bureau  of  Shipping? 

A.     Eight  years. 

Q.     And  are  you  a  licensed  marine  engineer? 

A.     No,  sir. 

Q.     How  long  have  you  acted  as  a  surveyor? 

A.  I  have  been  inspector  and  surveyor  for  ten 
years. 

Q.     Did  I  understand  you  to  say,  Mr.  Pike,  that 
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the  sea  trial  was  two  hours  that  was  conducted? 

A.  I  didn't  go  to  the  log  books,  but  I  would 
say  the  sea  trial  was  approximately  two  hours  at 
sea — that  is,  after  we  left  the  breakwater,  but 
sometimes  they  start  them  before  they  go  through 
the  breakwater  and  carry  on  until  they  get  back  to 
anchorage.  In  this  particular  case  there  was  no  set 
amount  of  time  required.   It  was  just  a  sea  trial. 

Q.  Your  estimate  was,  as  I  recall  it,  that  the 
engines  were  run  about  six  hours  during  the  entire 
period  of  the  trial. 

A.  Yes,  as  I  recall,  we  went  up  to  the  oil  dock 
to  take  on  some  bunker.  As  I  say,  there  was  no 
reason  to  make  a  record  of  the  time. 

Q.  You  boarded  the  Urania  immediately  upon 
her  arrival  at  Long  Beach,  didn't  you?  [1012] 

A.  In  the  repair  yard,  yes,  sir.  I  was  there  when 
she  was  swinging  in. 

Q.  And  when  you  went  aboard,  w^ere  the  plates 
open  at  the  time  or  did  you  cause  them  to  be 
opened  ? 

A.  I  believe  they  were  open.  There  were  work- 
men aboard  who  had  been  aboard  I  don't  know  how 
long,  and  I  believe  they  were  open. 

Q.  And  the  timing  gears  w^ere  still  intact,  were 
they? 

A.     The  timing  gears  were  still  intact,  yes. 

Q.     And  were  they  removed  in  your  presence? 

A.     Yes,  they  were  removed  in  my  presence. 
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Q.  There  are  two  lower  timing  gears  on  the 
Urania?  A.     Yes. 

Q.     Are  they  of  the  helical  type? 

A.     Yes. 

Q.  AVould  you  explain,  please,  what  you  mean 
by  the  helical  type? 

A.  Well,  they  are  just  on  a  bias  to  run  one  gear 
into  the  other.   We  call  them  a  train  of  gears. 

Q.  Are  there  also  two  helical  gears  at  the  top 
of  the  vertical  shaft?  A.    Yes. 

Q.  If  you  remember,  what  is  the  diameter  of 
the  lower  gears  that  were  removed  from  the  tanker 
Urania?  A.     Approximately  12  inches.  [1013] 

Q.     Both  of  the  same  diameter? 

A.  No;  one  is  a  little  smaller,  if  I  remember 
right. 

Q.  And  what  would  be  the  approximate  diameter 
of  the  upper  timing  gears? 

A.     Approximately  10  inches. 

Q.  And  the  same  number  of  teeth  in  both  upper 
and  lower  gears?  A.     I  am  not  sure. 

Q.  Do  you  know  of  what  material  the  gears  were 
made  ?  A.     Steel. 

Q.  And  what  would  be  the  approximate  depth 
of  the  teeth? 

Mr.  Howard:  At  what  time,  counsel?  Are  you 
speaking  of  gears  as  they  were  examined? 

Mr.  Hokanson:  I  have  referred  to  the  gears  as 
he  found  them. 

A.     Oh,  half  an  inch. 
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Q.  And  what  is  the  approximate  thickness  of 
the  teeth,  if  they  were  uniformly  fixed*? 

A.     Oh,  probably  half  an  inch  at  the  base. 

Q.     And  how  much  at  the  top  % 

A.     Three-eighths. 

Q.     Three-eighths  of  an  inch"?  A.     Yes. 

Q.  You  have  stated  that  the  gears  were  badly 
chewed.  Would  you  describe  what  you  mean  by 
chewed?  [1014] 

A.     Well,  just  heavily  worn. 

Q.     Where  was  that  wear  apparent  on  the  gears'? 

A.     On  the  sides. 

Q.     On  the  sides  of  the  teeth,  do  you  mean? 

A.  On  the  sides  of  the  teeth,  yes.  Some  were  up 
on  the  upper  edge  and  some  were  on  the  lower  edge 
and  some  were  pretty  well  in  the  middle.  It  wasn't 
the  same  everywhere;  that  is,  the  wear  was  not  uni- 
form. 

Q.     The  wear  was  not  uniform?  A.     No. 

Q.  Was  there  any  wearing  into  the  core  of  the 
gear? 

A.  Some.  By  core  you  mean  the  root  of  the 
tooth  where  they  connect? 

Q.    Yes.  A.    Yes. 

Q.     There  was  some  wearing  there? 

A.     Yes,  some. 

Q.  Now,  you  have  also  stated  that  that  condi- 
tion obtained  in  the  upper  gears  as  well  as  in  the 
lower  gears.  A.     Yes,  that  is  right. 

(Discussion  off  the  record.) 
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Q.  Did  you  make  the  examination  of  the  gears 
only  while  they  were  on  the  engine? 

A.     No,  sir. 

Q.     When  else  did  you  examine  them?  [1015] 

A.     When  they  were  out  on  the  floor  plates. 

Q.  And  do  you  recall  from  the  examination  of 
the  gears  when  they  were  on  the  floor  plates  whether 
there  was  any  difference  in  the  amount  of  wear  as 
between  the  upper  and  the  lower  gears'? 

A.  Not  enough  to  state,  except  that  they  were 
badly  worn — all  four  gears — and  I  rolled  them  and 
felt  of  them  and  saw  their  condition,  but  I  didn't 
take  any  special  note,  because  w^e  have  things  like 
that  happen  every  day,  but  to  make  an  examination 
of  that,  why,  it  would  have  been  a  different  case 
altogether. 

Q.  Mr.  Pike,  do  you  know  what  was  done  with 
the  gears  that  were  damaged  and  removed  from 
the  Tanker  Urania? 

A.  No,  I  do  not.  I  believe  there  was  talk  of  tak- 
ing them  away;  I  don't  know  if  they  were  left  on 
board  or  not. 

Q.  What  is  the  thickness,  approximately,  of  those 
gears?  A.     Four  inches. 

Q.  Is  it  possible,  Mr.  Pike, — if  you  know — to 
determine  upon  an  examination  of  worn  helical 
type  gears  whether  the  worn  or  galled  condition  was 
brought  about  from  excessive  pressure  on  the  gears  ? 

A.  It  could  be;  that  is  why  I  checked  the  line 
shaft — vertical    shaft — for    true,     and    also    went 
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through  the  bearings  and  camshaft  to  make  sure 

there  was  no  distortion  there. 

Q.  Well,  from  the  manner  in  which  these  gears 
appeared  [1016]  to  be  worn,  did  you  have  any 
opinion  as  to  why  they  were  badly  chewed  and 
worn? 

A.  None  to  state;  because  there  can  be  various 
reasons.  In  my  own  opinion,  I  was  satisfied  by 
finding  that  wasn't  out  of  alignment. 

Q.  You  mean  that  from  the  investigation  you 
made  you  found  no  misalignment  in  terms  of 
straightness  of  the  vertical  shaft? 

A.  Yes — and  out  of  alignment  for  bearings — In 
other  words,  the  cap  being  pulled  down  too  hard  or 
not  in  position — which  is  a  strain. 

Q.  Now,  Mr.  Pike,  the  character  of  the  galling 
of  these  gears  was  such  as  to  lead  you  to  suspect 
that  there  might  have  been  an  overloading  of  the 
gears,  one  reason  for  the  dragging  or  misalignment 
of  the  gears  ? 

A.  That  is  one  of  the  things  I  started  to  search 
for,  yes.  There  was  also  what  we  call  a  foreign 
matter  in  the  pit,  which  is  determined  from  the 
average  contaminated  oil.  You  understand,  there 
was  only  oil  in  the  sumps  and  not  in  the  pit  when 
I  was  around.  There  was  only  oil  in  the  sumps  of 
the  pit. 

Q.     You  mean  that 

A.  The  engine  is  built  similar  to  an  automobile 
engine,  with  a  low  point — a  sump  they  call   it — 


1174  Compania  Naviera  Limitada,  etc. 

(Deposition  of  E.  W.  Pike.) 

where  the  oil  returns  and  the  pump  picks  it  up 

and  takes  it  on.  [1017] 

Q.  And  the  oil  had  been  removed  except  for  that 
remaining  in  the  pit? 

A.  Various  low  spots,  ves.  The  ballast  condition 
of  the  vessel  could  have  had  a  little  list  aft  and 
made  various  low  spots. 

Q.  And  so,  from  the  residue  in  the  low  spots, 
you  examined  what  oil  was  there?  A.    Yes. 

Q.  And  your  examination  of  that  oil  consisted  of 
tasting  if?  A.     Yes. 

Q.  And  is  that  an  accurate  test  to  determine 
foreign  matter? 

A.  No,  it  isn't  accurate.  We  sucked  a  pumpful 
of  oil  out  and  discharged  it  into  a  bucket,  a  clean 
bucket,  and  there  was  water  in  it,  and  I  pulled  up 
some  and  tasted  it  and  it  tasted  salty. 

Q.  You  mean  there  was  already  water  in  the 
bucket  ? 

A.  No;  it  was  a  clean  bucket,  and  we  put  this 
oil  that  we  hauled  out  of  the  pump  in  it  and  looked 
at  it  there. 

Q.  Now,  if  there  were  salt  water,  let's  assume, 
in  the  oil,  it  would  go  to  the  bottom  of  the  pit,  would 
it  not — so  that  the  oil  scooped  up  in  the  pit 

A.  Well,  we  fixed  the  pump  to  the  bottom  of 
the  pit  to  hold  it  off  of  the  botttom — that  is,  it  is 
just  regular  [1018]  marine  practice. 

Q.     Do  you  know  what  the  capacity  of  lubricating 
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oil  was  on  that  ship? 

A.  No,  I  don't.  I  saw  the  gravity  tank,  but  I 
don't  know  what  the  capacity  was.  I  mean,  I  have 
it  all  in  the  record,  but  we  have  no  reason  to 
remember  that. 

Q.  You  don't  even  know  the  approximate  ca- 
pacity of  it?  A.     No,  I  don't. 

Q.  Would  you  say  that  the  oil  taken  from  the 
bottom  of  the  pit  would  always  be  the  consistency 
of  the  oil  when  the  pump  is  full? 

A.  Oh,  no,  that  is  not  its  regular  pump.  You  see, 
there  is  this  low  spot 

Q.  Well,  now,  just  to  be  sure  that  I  understand 
you,  you  have  stated,  I  believe,  that  salt  water 
would  go  to  the  bottom,  if  there  were  salt  water  in 
the  oil? 

A.     I  would  say  water  would  go  to  the  bottom. 

Q.  Or  any  liquid  or  fluid  that  was  heavier  than 
oil  would  go  to  the  bottom?  A.     Yes. 

Q.  And  therefore,  isn't  it  true  that  if  you  scoop 
it  up  from  the  bottom  you  don't  necessarily  have  a 
true  sample  of  all  the  oil  when  it  is  circulating 
throughout  the  engine? 

A.  No,  sir — the  water  should  not  be  there — what 
I  call  salt  water.  [1019] 

Q.  Wouldn't  it  get  a  certain  amount  of  con- 
tamination that  goes  into  the  oil  ?  A.     Oh,  yes. 

Q.  But  my  question  is  that  the  oil  taken  from 
the  very  bottom — if  there  were  foreign  matter  in  it 
would  contain  a  greater  percentage  of  that  foreign 
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matter  than  the  rest  of  the  oil?  A.    Yes. 

Q.     Now,  then,  do  you  know 

A.  I  mean,  I  don't  know,  that  is,  I  didn't  see 
the  oil  that  came  out  of  it.  It  was  dumped  over- 
board, I  believe,  before  she  arrived.  I  don't  know, 
however.  I  suppose — I  judge  ordinarily  they  would 
get  freed  of  that  oil  to  make  repairs. 

As  I  say,  the  chief  engineer  was  the  center  of  lots 
of  questions,  and  I  didn't  bother  to  ask  him. 

Q.  Was  there  any  mechanism  or  any  w^ay  of 
separating  oil  from  the  water  on  this  engine? 

A.  They  didn't  use  that  in  the  case  of  a  lot  of 
them — they  have  a  separator,  but  if  there  was  an 
awful  lot  of  water,  they  would  just  throw  it  away. 

Q.  But  your  filters  would  take  foreign  matter 
out? 

A.  They  would  take  it  all  out,  if  you  wanted  it, 
yes. 

Q.  If  they  removed  the  filters,  those  filters  would 
show  whether  you  had  foreign  matter  or  not? 

A.     That  is  right. 

Q.  Now,  in  your  inspection  of  the  engine  you 
found  no  wear  on  any  of  tlie  main  or  crank  bear- 
ings ? 

A.  None  out  of  the  ordinary.  It  just  showed 
contact  everywhere. 

Q.  What,  if  you  remember,  is  the  method  on 
this  engine  of  establishing  the  position  of  the  verti- 
cal shaft  here? 

A.     She  has  a  thrust  bearing  on  the  bottom. 
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Q.     Does  she  have  a  thrust  bearing  on  the  top? 

A.     A  thrust  bearing 

Q.  And  is  that  of  the  ball  bearing  type — a  ball 
of  metal? 

A.  I  can't  remember,  but  I  am  quite  sure  there 
was  a  ball. 

Q.     Did  you  inspect  those  thrust  bearings? 

A.    Yes. 

Q.     And  what  was  the  condition  of  those? 

A.     Fine. 

Q.     Was  there  any  reason  to  replace  them? 

A.  No.  And  I  am  not  sure  whether  they  did  or 
not.    They  w^ere  in  pretty  good  condition. 

Q.     Is  there  any  end  play  in  the  vertical  shaft  ? 

A.     End  play? 

Q.     Yes.  A.     Yes,  she  has  an  end  play. 

Q.     Is  that  adjustable?  [1021]  A.    Yes,  sir. 

Q.     And  by  what  method? 

A.  I  don't  remember  the  adjustment  arrange- 
ment right  now. 

Q.  Well,  if — that  is,  would  it  be  possible  for  a 
maladjustment  to  cause  the  gears  to  be  out  of 
alignment?  A.     Could  be. 

Q.  Do  you  know  whether  it  is  necessary  to  re- 
adjust that  adjustment  mechanism  if  the  gears  are 
replaced  or  a  governor  is  dismantled? 

A.  Let's  see  if  I  can  get  your  question  in  my 
mind. 

Mr.  Hokanson:  Read  the  question  again,  please, 
Mr.  Reporter. 
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(The  pending  question  was  read  by  the  re- 
porter.) 

A.  The  manufacturer's  tolerances — they  try  to 
bring  it  all  back  to  the  manufacturer's  tolerances. 

Q.     Is  that  your  complete  answer  to  the  question  ? 

A.  That  is  the  best  I  know  how  to  answer  it, 
because,  according  to  the  age  of  the  engine  or  the 
condition  of  the  engine,  if  it  is  new  it  may  have  a 
design  adjustment. 

Q.  Assuming  it  is  necessary  to  install  the  timing 
gears,  would  an  adjustment  be  indicated  there"? 

A.  No,  only  to  service  it — because  you  follow 
their  design  tolerances,  and  a  new  gear  would  be 
the  same  as  the  old  gear  when  it  was  new.  It  is 
supposed  to  be  the  same  gear.  The  new  gear  is 
supposed  to  be  the  same  as  the  old  gear  when  [1022] 
it  was  new.  That  is  the  only  way  I  know  how  to 
answer  that  question. 

Q.  Have  you  ever  seen  on  this  Diesel  type  en- 
gine gears  that  were  not  properly  adjusted  in  ac- 
cordance with  the  tolerances  you  have  described? 

A.  Yes,  we  handle  every  kind  of  engine  that  is 
made;  steam,  electric,  and  everything;  so  to  point 
to  one  manufacturer's  design — you  just  can't  do  it 
without  some  of  the  prints  to  follow. 

Q.  Now,  would  it  in  your  opinion — would  a  con- 
dition which  overloaded  the  camshaft  put  extra 
pressure  or  weight  on  those  gears? 

A.     We  call  that  hugging. 

Q.     Well,  assuming  that  in  this  type  of  engine, 
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upon  the  retiming  of  the  engine,  a  condition  de- 
veloped where  the  valves  were  hitting  the  pistons, 
could  that  cause  a  thrustback  on  the  timing  gears'? 

Q.     Where  the  valve  is  striking  the  piston? 

A.     That  is  right. 

Q.  It  should  be  all  out  of  line  then;  I  don't  know 
just  how  that  question  is  meant. 

Mr.  Howard:  Do  you  understand  the  question, 
Mr.  Pike? 

The  Witness:     Not  quite. 

Q.  (By  Mr.  Hokanson)  :  Assuming  the  changes 
on  this  type  of  Diesel  engine  did  create  a  condition 
whereby  the  flange  [1023]  did  strike  the  pistons,  and 
such  a  condition  actually  occurs,  in  your  opinion 
could  this  cause  undue  stress  on  the  timing  gears'? 

A.  It  could  cause  it.  We  are  not  the  experts 
of  the  designing  construction.  The  engine,  we  will 
say,  comes  to  me  in  classed  condition.  All  those 
things  have  been  taken  care  of  in  other  fields. 

Q.  Would  you  say  that  the  load  on  that  shaft, 
the  vertical  shaft  on  the  Tanker  Urania,  was  rela- 
tively constant  through  two  revolutions? 

A.     Two  revolutions  of  the  main  shaft"? 

Q.     Yes.  A.     I  would  say  yes. 

Q.  And,  that  being  true,  how  would  you  account 
for  the  uneven  wear  of  the  gears? 

A.  Well,  the  only  account  I  can  give,  of  course, — 
wherever  the  damage  started,  the  main  damage  that 
occurred  would  cause  the  gears  to  misbehave  in 
every  manner.    It  could  have  started  in  the  middle 
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and  by  the  time  it  wore  the  center  section  it  started 

considerable  trouble  with  the  top  or  the  bottom. 

In  other  words,  once  the  damage  is  started,  every- 
thing will  happen. 

Q.  In  other  words,  if  you  had  a  temporary  con- 
dition of  undue  stress  on  those  gears  which  caused 
the  Avearing  on  [1024]  them,  that  would  tend  to 
make  them  erratic  to  the  extent  that  additional 
wearing  would  be  brought  about  to  the  effect  that 
the  whole  thing  would  be  aggravated,  and  you  would 
have  an  uneven  gear? 

A.  If  the  gears  were  so  you  could  watch  them 
and  you  saw  the  damage  start,  then  you  could  get 
a  better  answer  to  the  whole  thing.  The  way  I 
understand  it,  everything  was  going  along  fine,  but 
she  just  kept  getting  lazier  and  lazier,  as  they  say, 
and  finally  they  shut  her  down.  Whether  she  stopped 
herself  or  not,  I  don't  know.   She  could,  however. 

Q.  Do  you  know  whether  the  wear  was  eccentric 
with  reference  to  the  center  of  the  gears'? 

A.  Not  too  much  so.  As  I  say,  it  was  every  way, 
and  it  had  the  service  man  puzzled  as  to  how  some 
parts  of  the  gears  w^ere  destroyed.  I  mean  it  would 
just  disappear  and  then  over  here  it  would  take  up 
again. 

Q.  AYould  the  teeth  on  one  side  of  the  gear  be  in 
better  shape  than  on  the  other  side"? 

A.  Not  too  much  so.  In  certain  cases  and  in 
spots  it  would  be.  In  some  spots  the  entire  tooth 
would  be  satisfactory,  and  then  you  would  go  along 
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and  we  would  see  three  more  teeth  that  would  start 
to  show  wear,  and  the  fourth  tooth  from  that  one 
would  be  excessive,  which  w^ould  make  you  wonder 
why  it  didn't  happen  on  the  one  before  that. 

Q.  Mr.  Pike,  you  have  examined  lots  of  gears — 
[1025]  damaged  gears,  in  vessels  in  your  experience, 
haven't  you?  A.     Yes,  sir. 

Q.  Would  you  say  that  the  kind  of  wearing  that 
you  found  in  these  gears,  as  you  have  explained  it 
in  your  testimony,  would  be  characteristic  of  poor 
lubrication  ? 

A.  It  could,  along  with  foreign  matter  or  over- 
heating. I  mean  there  was  no  one  opinion  that  I 
could  give.  I  would  not  state  my  own  opinion  of 
the  thing,  because  that  would  not  be  fair. 

Q.  In  other  words,  there  could  be  a  variety  of 
causes  for  that  condition?  A.     Yes. 

Q.  Have  you  ever  seen  gears  of  this  type  which 
were  damaged  because  of  contaminated  lubrication? 

A.     Yes. 

Q.  In  those  occasions  did  you  find  damage  to 
other  bearings? 

A.  In  certain  cases,  yes,  where  it  had  got  away 
from  them — had  gone  too  far  before  the  engine  was 
stopped — I  have  seen  considerable  damage. 

Q.  Well,  do  you  know  from  your  experience 
what  usually  happens  first  in  this  type  of  damage 
where  we  will  assume  that  the  damage  is  caused  in 
part  by  improper  lubrication — whether  the  tightness 
of  the  bearing  or  overloading — whatever  character 
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it  might  be — occurred  before  the  wearing  of  [1026] 

the  gears,  or  if  the  wearing  of  the  gears  occurred 

first? 

A.  Well,  it  just  gets  hot  with  no  lubrication  and 
starts  what  we  call  spalling  or  galling  or  pitting — 
that  starts.   Is  that  what  you  mean? 

Q.  Well,  I  am  not  sure  you  understood  my  ques- 
tion. 

Do  you  know  from  your  experience  in  these  mat- 
ters with  damage  of  this  type,  which  occurs  first, 
the  overheating  or  overload,  or  the  actual  wearing 
of  the  gears'? 

Mr.  Howard :  Now,  do  you  understand  that  ques- 
tion? 

The  Witness:  I  believe  so.  I  will  try  to  answer 
it. 

A.  First,  there  was  the  poor  lubrication  you 
wanted — if  it  was  contaminated.  Which  did  you 
want  first? 

If  it  overheats  first  and  starts  to  wear,  it  then 
starts  to  go  on  out. 

Q.  You  are  speaking  now  of  overheating  in  the 
gear 

A.  Due  to  retaining  contaminated  lubrication  or 
due  to  foreign  matter. 

Q.  But  if  you  once  get  an  erratic  condition  in 
those  gears,  you  have  set  up  a  chain 

A.    in  which  everything  can  happen. 

Q.     It  is  endless;  is  that  it?  A.     Yes. 

Q.  Are  you  acquainted,  Mr.  Pike,  with  the  analy- 
sis test  of  lubricatin.s:  oil  and  the  various  factors 
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which  are  used  in  making  an  analysis  of  the  oil? 


Mr.  Howard:     I  waive  my  objection. 


"A.  I  am  not  fully  aware,  but  for  my  own  in- 
formation at  times — time  and  again  I  have  watched 
and  I  understand  from  the  service  man 

Mr.  Hokanson:     No;  just  a  minute. 

Mr.  Howard :  Is  that  part  of  your  answer  to  the 
last  question'? 

The  Witness:     No. 

(Discussion  by  counsel  off  the  record.) 

Q.  (By  Mr.  Hokanson)  :  In  cases  of  damage 
to  timing  gears,  as  you  observed  them,  have  you 
ever  seen  a  damage  to  gears  of  that  type  where 
the  lubrication  is  proper  but  you  had  an  overload 
on  your  camshaft?  A.     Yes,  sir. 

Q.  Or  where  you  might  have  a  deflection  in  your 
crankshaft;  is  that  possible?  A.     Yes. 

Q.  In  other  words,  these  gears  are  of  such  a 
character  that  they  require  almost  perfect  align- 
ment in  order  to  continue  to  function  without  sub- 
stantial wear?  A.     Yes,  sir. 

Q.  Well,  Mr.  Pike,  if  the  gears  of  this  type  are 
in  perfect  alignment  and  they  have  adequate  lubrica- 
tion, how  [1028]  long  would  you  say  the  gears  could 
run  if  they  were  in  perfect  alignment? 

A.     Well,  we  call  for  examination  in  four  years. 

Mr.  Howard:     Every  four  years,  do  you  mean? 
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A.  Yes,  every  four  years.  It  would  be  according 
to  the  trade  of  the  vessel. 

Q.  (By  Mr.  Hokanson)  :  Now,  assuming  you 
have  perfect  alignment  in  these  gears  and  you  have 
lubrication  of  some  type — always  assuming  that  it 
is  contaminated  lubricating  oil — and  the  gears  are 
made  of  steel,  do  you  know  from  your  own  experi- 
ence that  will  continue  to  function  properly  under 
this  condition? 

A.  No,  it  would  be  impossible  to  know.  It  could 
bear  up  on  a  test  run  or  a  test  trial.  Does  that 
answer  the  question  ■? 

Q.  As  you  say,  nobody  knows — and  you  can't 
give  an  answer  in  terms  of  how  many  hours'? 

A.  No,  I  mean,  if  you  buy  contaminated  oil,  it 
w^ould  probably — well,  you  couldn't  say  how  long  it 
would  last ;  maybe  two  months  and  maybe  ten  hours. 

Q.  Have  you  ever  heard  of  running  any  gears 
with  water  lubrication  alone  ? 

A.  I  don't  think  I  have.  I  don't  see  why  it 
couldn't  be,  however.  I  know  that  under  certain 
circumstances  it  wouldn't  hurt  them — if  they  were 
not  abused  or  if  tliey  were  not  raced.  [1029] 

Q.     Well,  if  you  could  use  water  alone 

A.  Well,  I  am  just  answering  from  my  experi- 
ence; what  it  could  do  if  care  was  taken. 

Q.  You  said  in  your  direct  testimony  that  even 
though  you  had  leaks  in  the  coolers  you  could 
develop  contamination  of  the  oil  in  two  hours. 
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Mr.  Howard:  I  don't  recall  that  he  made  that 
statement. 

The  Witness:     I  don't  either. 

Q.  (By  Mr.  Hokanson)  :  Well,  referring  back 
to  what  you  said  with  reference  to  the  dock  trial, 
you,  I  believe  stated  that  you  didn't  examine  the 
coolers  after  the  dock  trial;  is  that  right? 

A.    Yes. 

Q.  And  I  believe  you  said  in  that  connection 
they  could  develop  the  contamination  of  oil  in  that 
period  of  time.  A.     I  don't  remember  that. 

Mr.  Howard:  I  don't  believe  that  was  his  testi- 
mony. 

Q.  (By  Mr.  Hokanson) :  Well,  I  beg  your  par- 
don if  I  am  mistaken.  My  notes  so  indicated,  how- 
ever. 

The  Witness:     No,  I  don't  remember  that. 

Q.  Now,  when  you  first  looked  at  the  lubricating 
oil  cooler,  was  it  attached  or  was  it  dismantled? 

Mr.  Howard :  I  shall  object  to  that  as  repetitious. 
(Discussion  by  counsel  off  the  record.) 

The  Witness:  It  was  still  in  the  vessel  and  at- 
tached [1030]  to  the  engine,  but  the  inspection  plate 
was  on. 

Q.  (By  Mr.  Hokanson) :  You  say  that  the  in- 
spection plate  was  on  when  you  first  saw  it? 

A.     Yes. 

Q.  You  have  reference  to  the  lubricating  oil 
cooler?  A,    Yes. 

Q.     Wei],  is  there  more  than  one  cooler? 
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A.     Yes;  the  auxiliary  cooler. 

Q.  Are  there  any  of  the  heat  exchangers  or 
coolers  on  the  main  engine? 

Mr.  Howard:     If  you  recall. 

The  Witness:  I  was  just  trying  to  remember  my 
position  on  the  vessel  at  the  time — I  don't  just 
remember. ' ' 


Mr.  Howard:  I  submit  that  next  question,  since 
the  exhibit  is  not  in  evidence,  is  inappropriate  at 
this  time.  Counsel  has  objected  to  the  admission  of 
that  exhibit. 

Mr.  Hokanson:  May  it  please  the  Court,  since 
the  Court  has  determined  to  reserve  its  ruling  on 
the  admissibility  of  the  survey  report,  I  should 
think  that  it  would  be  proper,  the  cross-examination 
with  reference  to  the  report,  subject  to  that  testi- 
mony. 

The  Court:     Is  there  any  objection?  [1031] 

Mr.  Howard :     No,  your  Honor. 

The  Court:  You  may  do  that,  upon  that  condi- 
tion. 


"Q.  (By  Mr.  Hokanson) :  Well,  referring  to 
Cross-Libelant's  Exhibit  X-1,  which  is  your  survey 
report,  item  No.  3 — you  state  that  there  are  thirteen 
leaks,  and  you  say  further  two  fresh  water  coolers 
and  one  lubricating  oil  cooler — there  were  two  fresh 
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water   coolers   and   one   lubricating   oil   cooler   on 

board  ?  A.    Yes. 


''Q.  (By  Mr.  Hokanson) :  Now,  there  was  a 
plate  for  observation  of  the  lubricating  oil  cooler, 
and  you  looked  inside  the  cooler  at  the  time,  did  you  ? 

A.    Yes. 

Q.     And  that  was  on  the  salt  water  side? 

A.     That  was  on  the  salt  water  side,  yes. 

Q.  You  say  that  there  was  a  certain  amount  of 
dirt? 

A.  Yes.  Well,  it  wasn't  perfectly  clean,  in  other 
words. 

Q.     But  it  wasn't  excessively  dirty?  [1032] 

A.     No. 

Q.     It  was  not  clogged  up?  A.     No. 

Q.  And  was  the  dirt  in  the  cooler,  from  your 
observation,  of  an  amomit  that  you  would  encoun- 
ter in  the  period  of  a  voyage  of  2400  miles? 

A.  Well,  I  have  never  examined  one  on  that 
basis,   but   approximately. 

Q.  Could  you  tell  from  looking  into  the  cooler 
whether  there  were  leaks  in  it? 

A.     Not  looking  into  it,  no. 

Q.     Did  you  look  into  the  lubricating  oil  side? 

A.  No,  that  was  when  it  went  to  the  service 
company. 
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Q.  So  that  you  do  not  know  whether  the  lubri- 
cating oil  side  was  clogged  in  any  way?  A.  No. 

Q.  The  amount  of  dirt  that  you  found  in  the 
salt  water  side  of  the  lubricating  oil  cooler  was 
not  sufficient  to  give  alarm?  A.     No,  sir. 

Q.  Do  you  know  how  many  leaks  there  were  in 
the  lubricating  oil  cooler  alone?  [1033] 


"A.     I  don't  know.     I  don't  remember. 

Q.  (By  Mr.  Hokanson)  :  But  your  report  states 
that  there  was  a  total  of  13  leaks  in  the  two  fresh 
water  coolers  and  one  lubricating  oil  cooler. 

Mr.  Howard:     The  same  objection." 


Mr.  Howard:     That  is  objected  to  as  repetitious. 
The  Court:     The  objection  is  overruled. 


"A.     They  reported  it  to  me. 

Q.  (By  Mr.  Hokanson)  :  Now,  this  may  be 
repetitious,  but  I  want  to  be  sure  that  I  understand 

your  testimony just  what  your  testimony  was  on 

direct  examination.  You  stated  that  the  leaks  as 
they  were  found  occurred  in  the  sheets 

A.     We  call  it  the  tube  sheets. 

Q.  Is  that  where  the  tubes  are  soldered  or 
sweated  in  one  way  or  another  with 

A.  That  is  what  I  call  the  tube  sheet,  where 
they  are  fastened  together  with  the  manufacturer's 
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make  of  solder 1  will  call  it  solder and  that 

is   all   I  know. 

Q.     Now,  do  you  know  what  the  normal  oper- 
ating pressure  on  the  salt  water  side  is?"  [1034] 


A.     I  don't  remember. 

Q.  (By  Mr.  Hokanson) :  Assuming  that  the  op- 
erating pressure  on  the  salt  water  side  of  this  type 
of  cooler  is  7  pounds,  and  assuming  further  that  a 
cooler  auxiliary  pump  was  used  for  delivering  pres- 
sure of  100  pounds,  and  that  pump  was  operated 
over  a  period  of  time,  should  that,  in  your  opinion, 
cause  leaks  in  the  lubricating  oil  cooler?" 


Mr.  Howard:  I  object  to  that  question  as  con- 
taining assumptions  which  are  not  yet  a  matter  of 
evidence  in  this  case,  in  the  record  of  this  case. 

Mr.  Hokanson:  The  deposition  of  Mr.  Cross 
establishes  that  an  auxiliary  pump  was  used.  The 
number  of  pounds  pressure  that  pump  would  de- 
liver may  not  yet  have  been  established,  but,  Your 
Honor,  I  submit  that  there  will  be  testimony  and 
there  is  testimony  in  the  way  of  depositions  which 
wdll  establish  that  fact.  B}^  reason  of  the  order  of 
proof  I  feel  that  it  is  proper  to  include  an  assump- 
tion which  counsel  advises  the  Court  will  be  later 
established  by  the  evidence. 

The  Court :  I  do,  too.  If  you  promise  it  will  be, 
the    Court    will    overrule    the    objection.     If    the 
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promise  [1035]  is  not  fulfilled,  if  counsel  will  call 
it  to  my  attention  later  the  Court  will  make  an 
appropriate  ruling. 


"A.  Well,  without  examining  it  closely,  that  is 
hard  to  determine,  that  is,  hard  to  answer  that. 

Q.  If  the  lubricating  oil  cooler  became  exces- 
sively heated,  what  provision  is  there  in  the  cooler 
to  allow  for  the  shrinkage  of  the  tubing"? 

A.     The  expansion  and  contraction that  is  the 

way  it  is  built 1  don't  know  all  of  the  coolers. 

It  is  an  accepted  lubricating  oil  cooler.  That  is  all 
I  can  go  by.  The  make,  the  manufacture,  the  de- 
sign, and  all  of  that  is  accepted. 

Q.  Do  you  know  what  type  of  coolers  these 
were?  A.     I  don't  remember. 

Q.  So  you  w^ouldn't  know  w^hat  the  performance 
reputation  of  that  type  of  cooler  is? 

A.  No.  I  even  remember  seeing  the  name  plate, 
but  I  don't  remember  w^hat  it  was  now. 

Q.  Would  it  be  possible  in  your  experience,  or 
in  your  business,  that  you  could  testify  to  this  as 
an  expert 

A.  We  are  not  considered  the  expert.  That  is 
our  New  York  office 

Q.     In  assembling  the  cooler  on  the  engine 


when  it  [1036]  is  connected  up  and  the  flanges  are 
bolted  down,  in  bolting  it  down  do  you  think  it  pos- 
sible that  that  could  be  done  in  such  a  way  as  to 
cause  leaks  in  the  joints'? 
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A.  I  don't  know  of  any  particular  reason  off- 
hand. 

Q.  And  if  there  was  an  excessive  vibration  of 
the  engine? 

A.  Oh,  you  could  drop  it,  or  excessive  vibration, 
or  a  hanger  not  in  position  or  left  out. 

Q.     So  those  factors  might  cause  leaks? 

A.     There  are  lots  of  possible  causes lots  of 

causes,  yes. 

Q.  Now,  you  stated  that  you  found  some  water 
leaking  through  the  lubricating  oil  terminal  of  No. 
2  cylinder. 

A.  That  was  shown  to  me,  and  the  gasket  was 
thrown  over  to  me  and  I  threw  it  away  and  said 
to  put  a  new  gasket  in. 

Q.  Did  you  see  the  gasket  removed  from  the 
liner  ? 

A.  Well,  I  was  right  beside  it 1  was  watch- 
ing it. 

Q.     And  who  gave  it  to  you? 

A.     One  of  the  service  men. 

Q.  Was  that  gasket  on  the  water  jacket  side  of 
the  lines? 


The  Witness :  The  best  way  I  can  state  it  is  that 
it  is  between  the  water  jacket  side  and  the  cylinder. 
It  is  a  [1037]  gasket  that  is  not  supposed  to  allow 
Avater  to  enter  into  the  cylinder. 

Q.     (By  Mr.  Hokanson)  :     Now,  this  lubricating 
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oil  leads  into  the  lubricating  surface  of  the  cylin- 
der on  a  thread  fit;  where  are  they? 


A.  Well,  that  is  a  term  of  our  own.  It  is  a 
threaded  unit.     It  is  a  terminal  that  fits  in  there. 

Q.  (By  Mr.  Hokanson) :  And  this  gasket  was 
placed  on  the  water  jacket  side  of  the  liner  at  the 
point  where  the  terminal  enters  the  liner;  is  that 
correct  ? 

A.     Where  the  terminal  enters  the  liner,  yes. 

Q.  Did  you  examine  the  other  cylinders  to  de- 
termine w^hether  there  were  other  gaskets  leaking? 

A.     No,  sir. 

Q.  How  much  water  did  you  find  on  the  inside 
of  the  liner? 

A.     Oh,    just    in    dribbles probably    several 

tablespoonfuls. 
*     *     * 

Q.  (By  Mr.  Hokanson) :  The  water  entering 
the  cylinder  [1038]  chamber  through  a  leak  at  that 

point does  it  have  any  effect  on  the  combustion 

in  your  engine? 

A.  Well,  it  is  according  to  how  bad  it  is.  It 
hadn't  ought  to. 

Mr.  Howard:  As  I  understand  your  answer,  it 
depends  on  how  much  water  there  is? 

The  Witness:  That  is  right.  I  didn't  see  any 
test  for  that  leak.     I  just  saw  a  leakage  of  the 
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water  and  felt  of  it.  I  didn't  taste  it.  In  other 
words,  that  would  have  been  an  ordinary  voyage 
repair.  That  wouldn't  be  considered  anything  at 
all  on  an  ordinary  voyage  repair,  but  tying  into 

this,  it  makes  it  sound  different but  that  is  what 

was  done  at  the  time. 

Q.     Could  you  develop  the  leaky  gasket  at  that 
point  through  vibration? 

A.     Oh,  yes,  you  could. 

Q.     Could  it  occur  on  a  normal  sea  voyage  ? 

A.     It  comes  within  the  human  element you 

put  it  in  and  it  may  be  crinkled  up  when  putting 
it  in,  but  if  it  is  installed  properly,  I  think  it  would 
last  as  long  as  the  rest  of  the  terminal  gaskets. 

Q.     In  other  words,  it  is  impossible  to  predict  in 
a  case  of  this  kind  what  might  bring  about  the 

leak whether  it  was  a  condition  that  came  about 

naturally  over  a  period  of  time  from  vibration,  or 
whether  it  was  defe<^tively  [1039]  installed  at  the 
time  ?  A.    Yes. 

Q.     Mr.  Pike,  have  you  ever  surveyed  any  other 
Union  Diesel  engines  of  this  type? 

A.     I  have,  but  as  to  the  type,  I  mean that  is, 

whetlier  large  or  small,  or  other  phases  of  it,  but 
I  have  examined  them  over  the  years 

Q.     Did  you  ever  run  into  this  type  of  condition 
before  ? 

A.     No;  it  was  a  different  survey  altogether. 

Q.     You  say  it  was  a  different  survey  altogether  ? 

A.     Yes. 
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Q.    You  have  reference  to  one  particular  case? 

A.  No,  several  cases leaky  liners  or  some- 
thing of  another  nature  altogether.  All  engines 
have  to  go  through  a  four-year  period,  and  I 
haven't  had  one  on  a  four-year  period. 

Q.  Now,  you  went  aboard  the  ship  from  time  to 
time  between  November  11th  and  November  16th, 
1948,  did  you?  A.    Yes. 

Q.  You  didn't  observe  all  of  the  work  that  was 
done  on  the  engines  effecting  the  repairs,  did  you? 

A.  In  what  way?  Do  you  mean  other  work  on 
the   engine? 

Q.     Yes. 

A.     Oh,  there  was  nothing  particular nothing 

other  than  this  repair  that  I  recollect. 

Q.  In  other  words,  everything  else  seemed  in 
order  to  [1040]  you? 

A.  Yes.  They  opened  up  the  parts  I  wanted  to 
see  and  closed  them  up,  and  the  thrust  valves  and 
the  cam  bearings which  is  on  top  and  away  in- 
side on  this  engine but  I  was  looking  for  mis- 
alignment.   That  is  what  I  started  u})  there  for. 

Q.  You  didn't  actually  see  the  work  that  was 
done  in  making  the  repairs,  did  you? 

A.     Always,  yes. 

Q.  In  other  words,  then,  you  were  present  at  all 
times  when  the 

A.     No,  I  kept that  is,  they  opened  this  up 

under  our  recommendations  and  didn't  close  it  imtil 
we  were  satisfied  to  close  it.     I  don't  stand  over 
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the  heads  of  the  service  men  in  their  installations. 

Q.  In  other  words,  you  always  have  them 
opened  for  your  inspection,  but  the  work  goes  on 
in  your  absence,  nevertheless? 

A.    Yes,  that  is  right. 

Mr.  Hokanson:     I  believe  that  it  all. 

Redirect  Examination 

By  Mr.  Howard: 

Q.  You  were  satisfied  from  your  examination 
initially  aboard  the  Tanker  Urania  that  you  could 
eliminate  the  possibility  of  damage  to  the  bearings 
by  pressure  *?  A.     Yes. 

Q.     Or  misalignment?  [1041] 

A.     Yes.     This   engine,   as   I   understand   it 

this  engine  was  worked  on  in  Mexico  some  place 

previous the    same    work    was    done,    and    the 

service  men  are  supposed  to  be  the  experts,  and  we 
were  describing  it  as  we  took  it  apart. 

Q.  Mr.  Pike,  you  stated,  I  believe,  on  cross- 
examination  that  you  found  some  foreign  matter 
in  the  siunp  of  the  pit  when  you  opened  it  up. 
What  was  that  foreign  matter? 

A.  Nobody  knows  what  it  was.  I  mean  it  was 
just 

Q.     Can  you  describe  it? 

A.  A  mulsified  oil  and  water  and  a  little  bit  of 
residue  from  the  crank  walls  and  the  bearing  sur- 
faces, etc.  It  all  makes  just  a  little  soft  putty 
substance. 
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Q.     And  was  that  what  you  sampled  by  tasting? 

A.     No,  sir;  that  was  some  water  that  was  there. 

Q.  Now,  the  fluid  that  you  sampled  by  tasting, 
you  had  no  doubt  after  tasting  it  as  to  whether  it 
was  fresh  or  salt  water? 

Mr.  Hokanson:  I  object  to  the  question  as  repe- 
titious." 


Mr.  Hokanson :  This  is  redirect  examination.  It 
is  his  witness. 

Mr.  Howard :  I  was  merely  trying  to  touch  upon 
a  point  that  was  brought  out  on  cross-examination. 
I  concede  that  the  matter  was  developed  on  di- 
rect [1042]  examination,  but  having  gone  into  it  in 
such  detail  on  cross-examination,  it  seems  to  me  it 
is  appropriate  to  allow  this  question  to  be  pro- 
pounded on  redirect. 

Mr.  Hokanson:  I  don't  believe  that  question  was 
developed  on  cross-examination. 

The  Court:  I  am  going  to  sustain  it,  because  it 
has  been  gone  into  rather  fully  before  this. 


''Q.     (By  Mr.  Howard):     Was  there  any  doubt 
in  your  mind  as  to  whether  it  was  salt  water?" 


Mr.  Hokanson:    The  same  objection,  Your  Honor. 

The   Court:     The  objection  is  sustained.     I  am 

sure  that  both  sides  have  asked  about  salt  water. 
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''Q.     Under  normal  conditions  there  couldn't  be 
any  appreciable  amount  of  water  in  the  sump*? 

A.     No,  sir. 

Q.     Assuming  that  the  gasket  from  the  terminal 

leading  [1043]  into  No.  2  cylinder  had  been  in- 
stalled a  short  time  previously  and  the  engine  had 
only  been  operated,  say,  for  a  period  of  about  500 
hours,  would  you  normally  expect  that  gasket  to 
be  destroyed?  Would  you  expect  it  to  be  in  the 
condition  in  which  you  foimd  it?" 


Mr.  Hokanson:  That  is  objected  to  as  having 
been  covered  completely  on  cross-examination  and 
direct  examination.    It  is  repetitious. 

The  Court:  Do  you  have  in  mind  something 
special  in  the  cross-examination  that  was  not  cov- 
ered previously? 

Mr.  Hokanson:  Yes,  Your  Honor.  I  asked  him 
about  the  leak  in  the  gasket,  whether  it  was  a  nor- 
mal type  of  thing.  Referring  back  to  page  127,  I 
believe  that  matter  is  covered  very  fully.  He  has 
given  his  opinion  on  that;  the  question  beginning 
on  line  14,  page  127,  the  answer  at  line  19. 

Mr.  Howard:  I  submit,  if  the  Court  please,  that 
that  is  within  the  scope  of  proper  redirect  examina- 
tion where  I  am  taking  up  the  same  subject  counsel 
went  into   on   cross-examination. 
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The  Court:  There  are  two  questions  in  one,  and 
the  answer  is  ''No,  sir".  It  is  not  easy  to  tell  which 
one  he  means,  unless  he  is  referring  to  the  last 
question.  [1044] 

Mr.  Howard:  The  answer  seems  to  be  of  no 
probative  value,  anyway. 

The  Court:     The  objection  is  sustained. 


"Q.     Those  gaskets  last  a  long  time,  don't  they? 

A.     Normally 

Mr.  Hokanson:     I  object  to  the  question 


Q.  (By  Mr.  Howard)  :  Well,  how  long  do  the 
gaskets  last? 

Mr.  Hokanson:     If  you  know. 

A.  I  don't  know.  Some  operators  have  annual 
inspections  and  some  have  their  four-year  inspec- 
tion  and   some   don't  touch   them   until   they   are 

forced  to.     We  have  five  years  too that  is  one 

year  of  grace. 

Q.  (By  Mr.  Howard) :  Normally  you  would 
expect  a  gasket  to  last  more  than  500  hours,  would 
you   not?  A.     Oh,   yes. 

Q.  You  were  not  in  constant  attendance  on  the 
vessel,  were  you?  A.     No. 

Q.     But  you  attended  as  frequently  as  necessary? 

A.     As  frequently  as  I  considered  necessary,  yes. 

Mr.  Howard:     That  is  all. 
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Recross-Examination 

By  Mr.  Hokanson :  [1045] 

Q.     Speaking  of  this  gasket,  Mr.  Pike,  was  the 
liner  removed?" 


Mr.  Howard:  That  is  objected  to  as  being  repe- 
titious. 

Mr.  Hokanson :  There  is  no  question  about  liners 
being  removed.  It  may  be  objectionable  with  re- 
spect to  the  scope 

The  Court:  It  is  sustained;  therefore,  omit  the 
answer. 

Mr.  Hokanson:  May  I  make  this  observation  at 
this  point,  Your  Honor?  This  line  of  questioning 
appears  to  be  an  effort  to  find  out  from  the  witness 
the  exact  location  of  this  gasket  and  how  it  was 
removed.  It  is  merely  informative  more  than  any- 
thing else.     I  think  Mr.  Howard  will  agree. 

Mr.  Howard:  That  is  true,  counsel,  but  I  have 
been  waiving  some  of  my  objections  as  to  repetition. 
I  feel  if  you  are  going  to  insist  upon  objecting  to 
my  questioning,  I  will  have  to  do  the  same. 

Mr.  Hokanson:  I  have  no  desire  one  way  or  the 
other,  except  insofar  as  this  testimony  might  en- 
lighten the  Court  as  to  the  nature 

The  Court:  I  think  all  of  this  has  been  gone 
into  at  such  great  length,  it  may  be  not  with  this 
witness  as  [1046]  with  others,  but  at  great  length. 

Mr.  Hokanson:     I  will  waive  the  questions. 
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The  Court:     Does  the  objection  go  to  the  inquiries 
about  the  terminal'? 

Mr.  Howard:     Yes,  your  Honor. 

The  Court:     That  objection  is  sustained. 


*'Q.  When  did  you  make  your  inspection  of  the 
bearing  of  the  camshaft? 

Mr.  Howard:  That  is  objected  to  as  not  proper 
recross-examination. ' ' 


The  Court:     Is  there  any  response? 

Mr.  Hokanson:     No  response,  your  Honor. 

The  Court:     It  is  sustained. 

Mr.  Howard:  My  objection  would  run  to  the 
remaining  questions  on  recross-examination. 

Mr.  Hokanson:     No  response. 

The  Court:     Sustained.  [1047] 

Mr.  Howard:  That  concludes  the  deposition  of 
Mr.  Pike,  which  I  offer  in  evidence. 

The  Court:  It  is  received  in  evidence  as  a  part 
of  the  case  in  chief  of  the  cross-libelant. 

Was  there  any  voucher  or  exhibit  relating  to  the 
cost  of  this  witness'  ser^dces? 

Mr.  Howard:  Yes,  Your  Honor.  That  comes  in 
a  group  of  vouchers  which  will  be  identified  in  an- 
other deposition.  We  have  received  the  testimony 
on  it. 

The  Court:     Proceed  to  the  next  deposition. 

Mr.  Howard :  I  would  like  to  read  the  deposition 
of  Mr.  Dupuy,  in  the  same  cover,  beginning  at  ])age 
244. 
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If  the  Court  please,  we  are  prepared  at  any  time 
convenient  to  other  counsel  and  the  Court  to  address 
the  Court  on  the  law  relating  to  the  admissibility 
of  this  survey  report  which  has  been  offered; 
whenever  you  are  ready,  counsel. 

The  Court:     You  may  proceed. 

Mr.  Hokanson:  Does  Your  Honor  have  any  dis- 
position one  way  or  the  other  with  respect 

The  Court :  I  do  not  wish  to  submit  it  until  you 
are  ready  to.  I  prefer  to  give  you  an  opportunity — 
I  assume  from  what  you  have  previously  said  you 
are  not  ready.  If  you  are  not,  we  will  pass  it  for 
the  time  being.  I  will  say  to  both  sides,  it  seems 
to  me  the  [1048]  objection  goes  into  the  primary 
question  of  whether  a  surveyor's  report  under  any 
circumstances  is  admissible  over  objection.  It  cer- 
tainly involves  that  as  one  of  the  primary  ques- 
tions. If  you  insist  that  it  is  not,  then  that  puts 
the  whole  subject  at  large. 

Mr.  Hokanson:  We  do  not  desire  to  make  a 
further  study  of  the  authorities.  Your  Honor,  with 
respect  to  this  question.  My  objection  as  originally 
noted  went  to  that  part  of  the  survey  report  which 
involves  a  statement,  comment  offered  for  the  proof 
of  the  truth  of  the  matter  asserted  not  within  the 
personal  knowledge  of  the  person  making  the  report 
as  shown  by  the  testimony  given. 

The  Court:  Do  you  agree  that  a  surveyor's  re- 
port, as  has  apparently  been  agreed  between  counsel 
respecting  other  survey  reports  offered  in  evidence 
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in  this  case  up  to  this  time,  is  admissible,  generally 

speaking  *? 

Mr.  Hokanson:  Where  it  vouches  for  the  sur- 
veyor's written  or  spoken  testimony,  I  would  see  no 
objection  to  the  admissibility  of  such  a  report. 

The  Court:  I  w^ould  be  surprised  if  you  would 
find  any  surveyor's  report  that  is  free  from  hearsay. 
Perhaps  some  are,  but  I  would  be  very  much  sur- 
prised to  find  one  that  is. 

Mr.  Hokanson:  The  point  that  I  make,  Your 
Honor,  [1049]  is  to  the  extent  that  the  report  con- 
tains hearsay,  I  feel  that  it  is  objectionable. 

The  Court:     Have  you  any  authority  on  if? 

Mr.  Hokanson:     I  have  no  authorities  to  submit. 

The  Court:  Have  you  any  authority  to  support 
the  offer  as  to  the  hearsay  contained? 

Mr.  Legros:  (The  Mason,  CCA  2  (1918),  249 
F.  718)  Judge  Hough,  speaking  for  the  Second  Cir- 
cuit, 1918,  speaking  for  Justices  Rogers  and 
Learned  Hand,  says: 

''In  cases  of  stranding,  damage  is  commonly  re- 
ceived in  places  where  no  eye  can  see  that  which 
happens  at  the  time  of  harm,  and  in  the  nature  of 
things  the  best  evidence  as  to  what  was  injured, 
and  often  excellent  and  persuasive  evidence  as  to 
how  the  injur}^  occurred,  is  given  and  must  be 
given  by  competent  and  experienced  men  who  sub- 
sequently examine  the  hurt." 

I  submit  that  a  surveyor  would  never  know  how 
the  injury  occurred  unless  it  was  given  to  him  by 
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hearsay  evidence.   Later  on,  he  says:  "Such  surveys 

are  always  evidence,  though  not  conchisive." 

The  Court:  The  authority  is  not  conclusive, 
either,  because  it  does  not  meet  head  on  the  ques- 
tions here.  You  should  let  the  Court  know  how  any 
question  is  raised  in  the  authorities  cited.  From  all 
that  appears  from  what  counsel  has  stated,  the 
Court  in  making  those  [1050]  comments  may  not 
have  been  compelled  to  make  the  statement  or  ruling 
by  reason  of  any  dispute  arising  in  the  case.  I  do 
not  know  how  the  question  arose. 

I  think  we  are  just  wasting  more  time.  The  mat- 
ter is  passed  until  both  sides  are  ready  to  proceed. 

Mr.  Howard:     Page  244. 

DEPOSITION  OF  GEORGE  M.  DUPUY 

"Direct  Examination 

By  Mr.  Howard: 

Q.  Will  you  state  your  full  name,  please,  and 
give  your  residence  address^ 

A.  My  name  is  George  M.  Dupuy.  I  live  at  1237 
Lakme  Avenue,  Wilmington,  California. 

Q.     What  is  your  business  or  occupation? 

A.     I  am  a  marine  surveyor. 

Q.  Do  you  have  any  connection  with  Lloyd's 
underwriters  or  Lloyd's  Agents'? 

A.     Only  on  specific  jobs. 

Q.  How  long  have  you  been  in  the  business  of 
marine  surveyor  and  engineer? 
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A.     Pour  years. 

Q.  What  was  your  occupation  previous  to  that 
time? 

A.  Marine  engineer  —  seafaring  —  on  seagoing 
vessels. 

Q.     What  type  of  vessels  did  you  serve  on  ?  [1051] 

A.  Freighters  and  tankers  and  passenger  ships; 
various  types  of  ships. 

Q.  For  how  long  were  you  engaged  in  that  oc- 
cupation '? 

A.     I  would  say  approximately  12  years. 

Q.  And  during  that  period  of  time  have  you 
ever  served  on  any  vessels  propelled  by  Diesel  en- 
gines % 

A.     Only  in  outfitting,  during  the  war. 

(Discussion  by  counsel  off  the  record.) 

Q.  Mr.  Dupuy,  do  you  care  to  waive  the  reading 
and  signing  of  your  deposition  that  is  now  being 
taken  when  it  has  been  transcribed  from  the  re- 
porter's shorthand  notes  into  typewritten  form  in 
preparation  for  the  trial  of  this  case'? 

A.     Yes,  I  will  waive  the  reading  of  it. 

Q.  Do  you  expect  to  be  in  Seattle,  Washington, 
or  in  the  State  of  Washington,  on  or  about  April 
6,  1949  ? 

A.     No,  I  do  not  exj)ect  to  be  there  at  that  time. 

Q.  Do  you  recall  the  occasion  last  November 
when  the  Tanker  Urania  called  at  the  port  of  Long 
Beach,  or  Los  Angeles'? 

A.     That  w^as  in  November? 
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Q.     Of  1948,  yes. 
A.     That  is  correct,  yes,  I  recall  the  occasion. 

(Discussion  by  counsel  off  the  record.) 

Q.     Did  you  go  aboard  the  vessel  at  that  time? 

A.     Yes. 

Q.     And  for  what  purpose  ■? 

A.  To  make  a  survey  at  the  request  of  the 
underwriters — the  owners  and  the  underwriters,  re- 
garding damage  to  the  timing  gear. 

Q.     And  did  you  make  such  a  survey? 

A.     Yes,  I  did. 

Q.     And  was  a  report  prepared  on  that  survey? 

A.     Yes." 


Mr.  Howard :  I  will  ask  to  have  the  clerk  mark 
as  the  next  identification  number  the  survey  of  Mr. 
Dupuy,  indicated  as  Claimant's  and  Cross-Libelant's 
Exhibit  Z-1  to  Z-8  in  the  Los  Angeles  deposition. 

(Survey  marked  Respondent's  Exhibit  A-22 
for  Identification.) 


"Q.  Handing,  you,  Mr.  Dupuy,  what  has  been 
heretofore  marked  by  the  court  reporter  for  identi- 
fication as  Claimant's  and  Cross-Libelants  Exhibits 
Z-1  to  Z-8,  inclusive,  will  you  examine  that,  please, 
and  tell  me  what  it  is  (handing  documents  to  the 
witness)  ? 

A.     Yes,  this  is  my  survey  report  on  that  vessel. 


1206  Compania  Naviera  Limitada,  etc. 

(Deposition  of  George  M.  Dupuy.) 

It  concerns  the  damage  to  the  engine  of  the  Tanker 

Urania.  [1053] 

Q.  And  that  was  prepared  from  the  findings  that 
you  made  while  you  were  aboard  the  Urania? 

A.     Yes. 

Q.  On  how  many  occasions  did  you  go  aboard  the 
Urania  during  her  visit  last  November? 

A.  Well,  I  would  have  to  make  an  approxima- 
tion. 

Q.     Yes ;  just  approximately. 

A.     Aiiproximately  three  visits. 

Q.  I  am  handing  you  what  has  heretofore  been 
marked  for  identification  as  Claimant's  and  Cross- 
Libelant's  Exhibit  T-39.  Can  you  state  what  that 
is  (handing  document  to  the  witness)  % 

A.     That  seems  to  be  the  bill  for  my  services." 


Mr.  Howard:  For  the  record,  this  last  one  is 
identified  by  the  deposition  number  as  referred  to 
in  another  deposition  and  will  be  introduced  later, 
Exhibit  T-39. 

The  Court :  Since  beginning  Mr.  Dupuy 's  deposi- 
tion, have  you  had  marked  another  one  previous 
to  this  % 

Mr.  Howard :  No,  Your  Honor,  that  is  the  only 
one  that  has  been  marked  in  the  Duiniy  deposition. 


**Q.     And  what  is  the  amount  of  that,  please? 
A.     The  complete  amount? 
Q.    Yes,  the  complete  total. 
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A.     The  total  is  $154.81. 

Q.  Now,  what  is  the  actual  amount  of  the  charge 
for  your  services'?  A.     $105. 

Q.  Well,  how  is  that  fee  determined — how  do 
you  compute  it  % 

A.  Well,  you  compute  it  several  ways;  some- 
times by  the  cost  of  the  damage  or  the  expense,  and 
the  number  of  visits. 

Q.  Is  that  the  normal  charge  that  would  be  made 
in  this  area  for  services  of  the  type  rendered  to  th^ 
Tanker  Urania? 

A.  Well,  it  is  normal,  yes;  I  suppose  it  would 
be  normal,  yes. 

Q.  Well,  have  you  been  paid  for  the  work  you 
performed  ?  A.     Yes. 

Q.  Now,  you  have  a  record  of  the  first  visit  you 
made  the  first  time  you  were  aboard  the  Urania, 
have  youf 

A.     I  am  sorry  I  don't  have  those  notes. 

Q.     Would  your  report  or  survey  show  that? 

A.  No,  not  necessarily — well,  yes,  in  the  first 
visit,  yes,  the  report  of  the  survey  would  show  that 
— November  11th  and  subsequently,  yes. 

Q.  Now,  will  you  state,  please,  what  you  found 
as  to  [1055]  the  condition  of  the  main  engine  of 
the  Tanker  Urania  w^hen  you  first  went  aboard  the 
vessel  % 

A.  When  I  first  went  aboard  the  vessel,  the  en- 
gine was  opened  up. 
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Q.  You  say  it  was  then  opened  up — did  you  ob- 
serve it  being  opened  up? 

A.     No,  when  I  first  saw  it,  it  was  open. 

Q.     Very  well.   Now,  will  you  continue? 

A.  And  upon  examination  of  the  gears  we  found 
the  two  top  and  two  bottom  timing  gears  on  the 
vertical  shaft  severely  worn — as  I  state  here  in  my 
report  (indicating  document). 

Q.  Would  you  say  that  the  main  propulsion 
engine  of  the  vessel  'Could  have  been  operated  in  the 
condition  in  which  you  found  the  gears  on  the  oc- 
casion of  your  inspection? 

A.  No,  I  would  say  it  would  have  been  inadvis- 
able to  operate  it  in  that  condition. 

Q.  Would  you  describe  for  us  in  a  little  more 
detail  the  worn  condition  of  the  gears  that  you  have 
just  referred  to? 

A.  As  I  recall  it  now,  the  tooth  faces  of  the 
gears  were  severely  worn. 

Q.  Was  that  uniform  on  all  of  the  gears  or 
would  it  vary? 

A.     It  would  YSiYy — yes,  it  would  vary. 

Q.  Would  it  vary  in  a  particular  gear  or  would 
it   vary   as   to   several   gears   that   you   located   in 

groups  here Was  it  wearing  even  on  one  gear 

around  the  entire [1056] 

A.  That  has  been  some  time  now,  but,  as  I  recall 
it,  it  was  staggered  more  or  less.  At  various  places 
it  was  worn  more  seriously  than  in  others. 

Q.     Now,  I  notice  your  report,  on  the  first  item 
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mentioned,  it  records  that  the  vertical  shaft  was 
placed  in  a  lathe  and  checked  for  true.    Do  you 
know  whether  that  was  done,  of  your  own  personal 
knowledge?  A.     I  witnessed  the  checking. 

Q.  And  what  did  you  find  the  condition  of  the 
shaft  to  be? 

A.  We  didn't  find  any  distortion  of  the  shaft. 
The  shaft  appeared  to  be  straight,  on  checking  with 
the  lathe. 

Q.  You  set  out  under  ' '  Recommendations, "  "  En- 
gine's  timing  gears  to  be  checked  for  true  align- 
ment. ' ' 

Did  you  witness  that  checking? 

A.  Partially.  It  is  quite  a  long  drawn  out  pro- 
cedure and  I  wasn't  able  to  remain  there  for  the 
entire  checking  but  it  was  reported  to  me  by — I 
spoke  to  Mr.  Cross  of  the  Union  Diesel  Company, 
who  was  in  charge  of  the  job. 

Q.  What  did  you  yourself  observe  as  to  the 
alignment  of  the  timing  gear  assembly? 

A.     It  appeared  to  be  in  good  alignment. 

Q.  You  have  also  in  your  report  recommended 
that  the  crankshaft  deflection  readings  be  taken, 
and  thrust  bearings  examined.  Did  you  participate 
in  those  checks  and  readings? 

A.  Well,  I  haven't  that  record — those  readings, 
no.  [1057] 

Q.  Do  you  know  of  your  own  knowledge,  or  was 
it  brought  to  your  notice,  whether  any  deflection 
was  found  in  the  crankshaft  ? 
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A.     It  was  reported  to  be  in  good  order. 

Q.  And  you  inspected  the  thrust  bearing,  did 
you,  Mr.  Dupuy? 

A.  Yes,  I  saw  the  thrust  bearings  also  and  they 
appeared  to  be  all  right. 

Q.  Now,  your  report  mentions  evidence  of  salt 
water  in  the  lube  oil  system. 

Will  you  please  describe  to  us  what  evidence  you 
found  of  this  salt  water? 

A.  Well,  the  only  evidence  I  found  was  in  some 
pockets  of  it,  and  you  got  the  impression  that  it  was 
contaminated  or  that  there  was  contamination  or 
emulsified  condition  of  the  oil  as  if  it  had  been  con- 
taminated with  water.  I  believe  it  was  assumed  that 
that  was  salt  water. 

Q.     Did  you  sample  is  or  taste  it  yourself? 

A.     No,  I  never  did. 

Q.  Now,  I  note  your  report  indicates  that  the 
lubricating  oil  cooler  was  found  leaking  between 
the  salt  water  cooler  and  the  lube  oil  side.  How  did 
you  determine  that? 

A.  It  was  tested — the  lube  oil  cooler  was  tested 
and  found  to  be  leaking.  [1058] 

Q.     Was  it  tested  aboard  the  vessel  ? 

A.  Well,  I  wouldn't  want  to  put  that  in  as  a 
definite  statement,  but  I  believe  that  it  was. 

Q.  The  recommendation  as  to  the  lube  oil  cooler 
is  that  it  should  be  proven  tight  under  100  pounds 
hydraulic  test.  How  did  you  determine  the  pressure 
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that  was  to  be  used  on  the  testing  of  the  lube  oil 

cooler  % 

A.  I  wasn't  there  at  the  testing  of  that.  That 
was  done  up  at  the  plant  where  it  was  overhauled. 

Q.  The  lube  oil  cooler  was  removed  from  the 
engine  room"? 

A.  Yes,  taken  out  of  the  engine  room  and  taken 
up  and  overhauled  and  a  repair  made  and  then 
tested. 

Q.     And  you  recommended  that,  did  you"? 

A.    Yes. 

Q.  I  note  that  under  the  column  of  recommenda- 
tions you  indicate  that  the  lube  oil  system  should 
be  thoroughly  cleaned  and  flushed  to  remove  all 
steel  particles  and  salt  water. 

Had  you  observed  some  steel  particles  or  some 
salt  water  in  the  system? 

A.  No,  but  I  considered  it  should  be  done.  I 
just  considered  the  condition  of  the  timing  gears, 
but  I  never  considered  anything  particularly,  how- 
ever. 

Q.  You  have  recommended  in  your  report  that 
the  timing  gears — that  new  timing  gears  should  be 
installed.  Do  you  [1059]  know  whether  or  not  that 
was  done? 

A.     Yes,  it  was.    They  were  installed. 

Q.     Do  you  know  who  performed  that  work? 

A.  The  Union  Diesel  Engine  Company  of  Oak- 
land, California. 
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Q.  And  were  you  present  during  the  course  of 
those  replacements  of  the  timing  gears'? 

A.     I  made  visits  there. 

Q.  Were  you  aboard  the  vessel  during  the  dock 
trials?  A.     No,  I  wasn't  there  then. 

Q.     Or  during  the  sea  trials?  A.     No. 

Q.  Did  you  examine  the  main  engine  of  the 
Tanker  Urania  at  the  conclusion  of  the  dock  or  the 
sea  trials?  A.     No,  I  never  did — personally. 

Q.  From  the  inspections  and  examinations  that 
you  made  of  the  main  engine  aboard  the  Tanker 
Urania  at  Long  Beach,  California,  in  the  month 
of  November,  1948,  will  you  state,  please,  your  opin- 
ion as  to  the  nature  of  the  breakdown  of  the  main 
engine  ? 

A.  Well,  my  opinion  was  that — on  the  cause 
of 

Q.  No;  I  am  first  inquiring  as  to  the  nature  of 
the  breakdown;  what  was  the  nature  of  the  break- 
down? 

A.  Well,  the  timing  gears,  the  upper  and  lower 
timing  gears  of  the  vertical  shaft  were  worn  to  such 
an  extent  that  [1060]  it  w^as  impractical  to  operate 
the  engine. 

Q.  That  being  your  opinion  as  to  the  nature  of 
the  breakdown,  will  you  now  state  for  us,  please, 
your  opinion  as  a  result  of  your  experience  and 
your  examination  of  this  main  engine  and  the  parts 
thereof — as  to  the  cause  of  the  breakdown? 

A.    Well,  in  my  opinion  from  the  observations  I 
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made  of  it — the  cause  of  it  was  the  contamination 

of  the  lube  oil  system  through  the  leakage  of  the 

cooler. 

Q.  And  is  that  also  based  upon  the  conditions 
that  you  actually  found  to  exist  aboard  the  Tanker 
Urania  %  A.     Yes. 

Q.  Referring  now,  if  you  please,  to  Claimant's 
and  Cross-Libelant's  Exhibits  Z-4  to  Z-7,  inclusive, 
for  identification,  did  j^ou  obtain  those  extracts  from 
the  ship's  log? 

A.  I  got  these  extracts  from  the  owner's  repre- 
sentative. As  I  recall,  they  were  written  in  Greek 
and  they  had  to  be  translated,  and  I  obtained  the 
translation. 

Q.  You  had  another  person  translate  it  for  you 
because  you  don't  read  Greek  yourself? 

A.     That  is  right. 

Q.  And  those  translations  of  the  ship's  log  were 
obtained  from  the  owner's  representative? 

A.     Yes.  [1061] 

Mr.  Howard:     You  may  cross-examine. 

Cross-Examination 

By  Mr.  Hokanson: 

Q.  Mr.  Dupuy,  you  were  hired  at  the  request  of 
both  the  owners  and  the  underwriters? 

A.  That  was  the  way  it  was  always  stated.  The 
owners  contact  the  underw^r iters  and  the  under- 
writers contact  us. 
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Q.  Who  did  you  actually  represent  when  you 
made  this  survey,  then? 

A.  Well,  our  reports  were  sent  to  the  under- 
writers ;  that  is.  Best  &  Company  at  that  time. 

Q.  You  first  went  aboard  the  vessel  on  the  11th 
of  November,  as  your  report  shows?  A.     Yes. 

Q.  And  the  engine  had  already  been  opened  up 
at  the  time,  had  it?  A.     Yes. 

Q.  Who  was  present  when  you  first  started  your 
inspection  ? 

A.  Mr.  Edwin  Pike,  I  believe,  and  Mr.  Harry 
J.  Summers,  and  Mr.  Cross  from  the  Union  Diesel 
Company,  and  the  owner's — I  didn't  have  his  name 
— there  w^as  an  owner's  man  there — he  may  have 
been  the  owner  himself — I  just  don't  recall  now. 

Q.  Was  any  examination  made  of  the  camshaft 
by  you? 

A.  Just  a  visual  examination.  They  lifted  the 
bearing  [1062]  on  the  camshaft  and  we  examined 
it  in  place. 

Q.     You  didn't  tui'n  it  over? 

A.  No,  I  never  witnessed  that.  It  is  kind  of  hazy 
in  my  mind — a  lot  of  this.  As  I  recall  it,  however, 
all  of  the  camshaft  valve  levers,  etc.,  were  removed, 
and  the  camshaft  formally  examined. 

Q.     In  your  presence? 

A.  Yes — well,  I  was  there  and  saw  it  disas- 
sembled. 

Q.  Do  you  remember  how  long  after  you  first 
went  aboard  that  that  was  done? 
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A.  Well,  I  would  rather  not  answer  that.  I 
think  it  was  within  the  last  two  days — on  my  subse- 
quent visits  I  was  there  during  that  period. 

Q.  You  are  not  sure  whether  the  lubricating  oil 
cooler  was  investigated  aboard  the  ship  or  not? 

A.  I  wouldn't  say  for  sure,  no,  because  I  wasn't 
there  to  witness  it. 

Q.     You  didn't  see  it  yourself?  A.     No. 

Q.  Well,  as  I  understand  it,  you  didn't  actually 
make  any  test  of  the  oil  that  was  taken  out  of  the 
pit  or  the  base  of  the  engine,  but  you  reported  that 
there  was  evidence  of  salt  water  in  the  lube  oil 
system,  which  report  was  based  upon  what  someone 
else  reported  to  you;  is  that  correct?  1063] 

A.  That,  and  the  fact  there  was  an  emulsified 
condition  of  the  oil — a  condition  of  oil  and  water — 
and  due  to  the  fact  that  the  lube  oil  cooler  was  leak- 
ing; that  was  conclusive. 

Q.  Do  you  know,  of  your  own  knowledge,  that 
the  cooler  was  leaking? 

A.     Yes — I  understand  they  were — I  believe. 

Q.     But  you  didn't  actually  see  it,  did  you? 

A.  No,  I  wasn't  there  at  the  time  of  the  test, 
as  I  recall  it  now.  I  was  there  shortly  afterwards, 
and  the  other  surveyors — we  have  to  work  there 
together — but  I  can't  state  that  I  actually  saw  the 
leak  itself. 

Q.     Do  you  know  what  type  of  cooler  this  was? 

A.  No,  I  didn't  take  that  nameplate  data,  or 
such  as  that. 
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Q.  Your  recommendation  concerning  the  lube  oil 
cooler  was  that  it  be  soldered  where  leaking,  and 
proven  tight  under  100-pound  hydrostatic  test.  Why 
did  you  recommend  that  type  of  test,  Mr.  Dupuy? 

A.  Well,  we  checked  the  lube  oil  pressure,  as  I 
recall.  I  don't  recall  right  now  what  the  pressure 
was;  and  we  usually  tested  the  top  by  working 
pressure. 

Q.  Is  that  customarily  done,  to  test  the  cooler 
at  the  top  by  working  pressure?  A.    Yes. 

Q.  And  is  that  type  of  repair,  I  mean  solder- 
ing, good  practice  where  you  have  leaks  in  this  type 
of  cooler? 

A.  It  was  soldered;  as  I  understand,  it  was 
really  just  resoldered. 

Q.  Is  a  hydraulic  test  a  proper  test  to  make  to 
prove  the  cooler  is  water  tight? 

A.  Well,  there  are  several  forms  of  test,  but 
that  is  just  as  good  as  any.  Some  use  air  and  some 
use  water. 

Q.     It  can  be  done  either  way?  A.     Yes. 

Q.  Would  you  say  it  was  the  practice  to  test 
your  cooler  by  air  actuated  by  a  pump  develoijing 
pressure  of  between  160  to  200  pounds? 

A.  The  only  indication,  that  there  would  be  a 
relief  valve  on  the  cooler  to  relieve  it  from  the  pres- 
sure. I  don't  think  it  Avould  be  good  practice  to 
use — for  instance,  to  use  a  200-pound  test  to  test 
100  pounds.  I  don't  think  that  would  be  good  prac- 
tice at  all. 
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Q.  Well,  assume,  Mr.  Dupuy,  that  this  cooler 
was  put  in  a  solution  at  boiling  temperature  and 
boiled  for  four  hours,  and  then  placed  under  an 
air  test  with  the  pressure  computed  to  be  between 
160  and  200  pounds;  in  your  opinion  could  that 
spring  a  leak  in  the  actual  testing"? 


Mr.  Howard:  That  is  objected  to  as  impropr 
cross-examination;  [1065]  not  within  the  scope  of 
the  direct  examination. 

Mr.  Hokanson:  The  whole  question  is  opened 
up  by  the  direct  examination  with  reference  to  the 
cleaning  of  the  coolers  and  leaks  in  coolers.  The 
issue  here  is  one  of  causation  and  this  is  certainly 
within  the  reasonable  scope.  He  has  testified  as  an 
expert  to  Mr.  Howard  on  his  direct  examination 
as  to  cause. 

The  Court:     The  objection  is  overruled. 


"A.  Well,  if  you  sprung  a  leak  in  the  testing, 
that  is  what  it  was  put  in  there  for,  and  if  it  sprung 
a  leak  there  you  might  repair  it.  It  also  might 
have  sprung  a  leak  with  only  5  pounds  pressure 
on  it.  I  believe  that  is  a  test,  and  evidently  they 
put  that  much  pressure  on  it  constant  for  the  pur- 
pose of  testing  it.  That  is  my  opinion.  But,  as  I 
say,  I  have  no  definite  data  on  it. 

Q.     You  wouldn't  have  the  data,  but  you  found 
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that  submersion  was  a  first  test  I 

A.    Yes,  submersion  was  a  first  test. 

Q.  Well,  Mr.  Dupuy,  you  knew  from  looking 
at  the  oil  that  there  was  some  emulsified  form  of 
some  object?  A.     That  is  correct. 

Q.  And  the  oil  that  you  observed — do  you  re- 
member [1066]  whether  that  condition  was  in  vari- 
ous low  spots  of  the  pit — is  that  right? 

A.     In  pockets 

Q.  Did  you  sample  any  of  the  oil  from  the  day 
tank?  A.     No,  sir. 

Q.  If  there  was  some  water  in  the  system,  it 
would  settle  to  the  bottom,  would  it  not,  and  there 
would  be  an  emulsification  of  the  oil  at  that  point? 

A.  Well,  in  explanation — if  you  got  water  in 
your  oil,  it  would  more  or  less  stay  in  solution  and 
emulsify  throughout.  If  you  had  it  settle  for  any 
length  of  time,  quite  a  bit  would  settle  out. 

Q.  The  engine  was  not  in  operation  when  you 
first  saw  it,  was  it?  A.     No. 

Q.  And  it  was  not  in  operation  until  the  tests 
were  completed?  A.     That  is  right. 

Q.  And  you  didn't  see  the  leeks  yourself  in  the 
cooler,  but  that  fact  was  reported  to  you? 

A.     That  is  right. 

Q.  And  from  those  two  factors  and  from  your 
other  examination,  you  conclude  in  your  report  with 
the  statement  that,  'It  appears  that  the  failure  of 
the  timing  gears  was  caused  by  this  condition.' 
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Do  you  mean  by  that  statement  that  that  is  your 
supposition  based  upon  the  factors  that  I  have  just 
developed  % 

A.  Well,  after  the  complete  examination  of  the 
engine  and  the  testing  of  the  vertical  shaft  for  true, 
and  if  that  was  all  that  could  be  found  at  the  time 
— that  was  the  only  determining  factor. 

Q.  Considering  the  extent  of  your  findings,  that 
w^as  a  conclusion  that  you  arrived  at? 

A.     Right. 

Q.  But  there  could  be  other  causes  for  galling 
timing  gears  in  this  type  of  engine,  couldn't  there? 

A.     Definitely. 

Q.     Very  many  causes'?  A.     Yes. 

Q.  Now,  do  you  remember  how  these  gears  were 
supplied  with  oil? 

A.  They  had  copper  tubing  feeder  lines,  as  I 
recall  it. 

Q.  Do  you  remember  whether  the  feed  lines  for 
the  oil  lubricated  both  the  upper  and  the  lower  tim- 
ing gears?  A.     No,  I  don't  recall  that  now. 

Q.  Did  you  check  the  oil  tubing  which  services 
these  gears,  upper  and  lower? 

A.     Only  a  visual  examination. 

Q.     You  mean  external?  A.     Yes,  external. 

Q.  Now,  on  your  report  you  recommend  that  at 
the  conclusion  of  the  trials  after  the  installation  of 
new  gears  they  should  be  examined  and  checked  for 
true  alignment.    Did  you  have  some  doubt  in  your 
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mind  as  to  whether  alignment  might  be  the  cause  of 

the  galling? 

A.  Well,  the  alignment  could  very  easily  be  the 
cause  of  the  galling,  due  to  the  fact  that  they  were 
installing  new  gears,  and  it  is  always  good  policy 
to  check  them. 

Q.  Then  having  drawn  your  conclusion  that  con- 
tamination was  a  cause,  you  still  had  some  apprehen- 
sion about  the  alignment  of  the  gears  after  they  were 
installed;  is  that  correct? 

A.  Well,  yes  —  you  have  —  after  the  new  gears 
were  installed,  it  was  customary  to  check  the  align- 
ment. 

Q.  Well,  in  other  words,  in  this  type  of  engine, 
in  installing  gears,  if  you  make  improper  adjust- 
ments you  create  misalignment  of  the  gears? 

A.     Yes,  I  would  say  so. 

Q.  Did  you  examine  the  thrust  bearings  on  the 
vertical  shaft? 

A.     Yes ;  when  they  were  first  opened,  I  saw  them. 

Q.     What  was  their  condition? 

A.     They  appeared  to  be  in  good  condition. 

Q.  Would  there  be  any  occasion  from  your  exam- 
ination to  replace  those  thrust  bearings?  1069] 

A.     No. 

Q.  Do  you  know  whether  they  were  renewed 
or  not? 

A.     Well,  not  as  far  as  I  know,  they  were  not. 

Q.  From  your  examination  of  this  one  engine, 
what  parts,  in  your  opinion,  should  have  been  re- 
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placed?  A.     The  four  damaged  timing  gears. 

Q.     Any  further  parts?  A.     No. 

Q.  That  would  be,  then,  the  two  vertical  shaft 
drive  gears,  upper  and  lower,  which  would  be  a  total 
of  four;  is  that  correct?  A.     Yes. 

Q.  Did  you  examine  the  vertical  shaft  base  bear- 
ing bushing?  A.     Yes. 

Q.     Was  that  in  good  condition?  A.     Yes. 

Q.  It  did  not  require  replacement,  in  your 
opinion  ? 

A.  No,  in  my  opinion,  it  did  not  require  re- 
placement. 

Q.  Did  you  examine  two  ballbearings — I  assume 
those  ballbearings  referred  to  here  are  those  in  the 
thrust  bearings  in  the  vertical  shaft? 

A.  Why,  I  don't  recall  at  the  moment  those 
particular  bearings.  One  reason  is  that  I  never 
examined  them  closely  on  any  o<3casion.  [1070] 

Q.  Would  there  be  any  tubing  that  would  be 
required  to  be  replaced  upon  the  examination  that 
you  made? 

A.  Only  those  damaged  when  it  was  opened  up. 
'They  had  to  cut  some  tubing,  as  I  recall  now,  to 
open  up  the  engine. 

Q.     Did  the  cam  shaft  gear  require  replacing? 

A.  That  was  a  spur  gear — I  don't  believe  so,  no; 
the  camshaft  drive  was  in  good  condition. 

Q.     What  about  the  vertical  shaft  gear? 

Mr.  Howard:  Well,  what  particular  gear, 
counsel  ? 
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Mr.  Hokanson:  If  reference  is  made  to  the  up- 
per and  lower  gears,  I  suppose  this  is  a  duplication, 
and  I  will  pass  that  question. 

Q.  Did  you  inspect  the  lower  vertical  shaft  bear- 
ings ?  A.    Yes. 

Q.     Did  they  require  replacement?  A.     No. 

Q.     Did  you  inspect  the  filter  elements'? 

A.     I  did  not,  no. 

Q.  Were  there  any  gaskets  or  any  pipe  that  you 
inspected  that  required  replacement? 

A.  I  didn't  inspect  gaskets  or  pipe  to  that  ex- 
tent. 

Q.     Did  you  look  at  the  fuel  lines  ?  A.     No. 

Q.  Were  there  any  valves  or  gauges  that  were 
inspected  by  you?  [1071]  A.     No. 

Q.     Did  you  look  at  the  governor?  A.     No. 

Q.     Or  the  governor  crosshead  assembly? 

A.     No,  I  never. 

Q.  From  your  inspection  of  the  damage  to  the 
timing  gears  and  your  knowledge  of  how  this  engine 
is  assembled,  would  there  be,  in  your  opinion,  any 
relationship  to  the  damage  to  the  governor  or  gov- 
ernor crosshead  assembly  arising  out  of  the  galled 
condition  of  the  gears?" 


Mr.  Howard:  I  object  to  that  question  on  the 
ground  the  witness  states  he  did  not  examine  the 
governor  or  governor  crosshead  assembly  in  the 
previous  questions  and  answers. 
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Mr.  Hokanson:     His  answer  is  that  he  doesn't 
know,  anyway,  he  didn't  want  to  make  a  statement. 

The  Court:     Sustained. 


"Q.  Was  this  damage  that  was  found  of  such 
a  character  that  it  could  not  be  corrected  or  re- 
paired at  shipyards  outside  of  the  United  States? 

Mr.  Howard:     If  you  know.  [1072] 

A.  I  would  say  it  could  be  repaired  in  any  up- 
to-date  shop  in  the  world  who  would  have  the  gears. 

Q.  (By  Mr.  Hokanson)  :  Assuming  you  had  the 
gear  parts  that  were  damaged,  could  it  be  done 
aboard  ship? 

A.     Well,  under  the  right  conditions,  yes. 

Q.  If  I  remember  your  testimony  correctly,  you 
stated  that  you  did  not  examine  the  gears  at  the 
conclusion  of  the  sea  trial  after  the  repairs  had 
been  made.  A.     That  is  correct. 

Q.  So  that  your  report  which  states,  'At  the  con- 
clusion of  trials,  the  timing  gears  were  examined 
and  found  in  good  order,'  is  based,  I  presume,  on 
what  information  you  received  from  someone  else? 

A.     That  is  right. 

Q.  Do  you  remember  who  gave  you  that  infor- 
mation ? 

A.  Mr.  Pike,  of  the  American  Bureau  of  Ship- 
ping. 

Q.     You  state  that  four  new  timing  gears  were 
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brought  on  board  as  spares.    Upon  whose  recom- 
mendation was  that  done,  if  you  know? 

A.  I  believe  it  was  the  owner's,  but  I  wouldn't 
want  to  state  that  positively.  I  believe  it  was  the 
owner  that  wished  that,  however. 

Q.  Would  you  have  recommended  it  had  the 
question  been  asked  you? 

A.    Yes,  I  believe  I  would  have  recommended  it. 

Q.  I  mean,  placing  the  spare  timing  gears 
aboard  the  vessel. 

A.     Yes,  I  would  recommend  that  in  this  case. 

Q.    Why? 

A.     Because  of  the  trouble  they  had  experienced. 

Q.  What  is  the  purpose  of  bluing  the  gear 
tooth  faces? 

A.  They  put  the  blue  on  one  of  the  gears  and 
rolled  it  and — that  is,  the  two  gears  would  mesh, 
and  then  they  would  roll  the  gears  around,  and  if 
there  was  one  that  hadn't  been  blued,  then  they 
were  aware  that  actual  contact  had  not  taken  place, 
and  it  was  also  done  on  the  opposite  gear." 


The  Court :     At  this  point  we  will  take  a  ten  min- 
ute recess. 

(Recess.) 


"Q.     Should  that  have  been  done  in  the  case  of 
all  mechanical  gears  that  are  installed  ? 
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A.     In  my  opinion,  yes. 

Q.     Why  is  that? 

A.  You  determine  the  amount  of  wear  you  are 
getting  on  the  tooth  face.  [1074] 

Q.     And  that  is  all  related  to  alignment,  is  it  not  ? 

A.     That  is  correct. 

Q.  And  helical  timing  gears  and  all  such  con- 
struction that  need  alignment  must  be  very  accurate 
in  order  to  avoid  excess  wear,  then;  isn't  that  true? 

A.     That  is  correct. 

Q.     Did  you  examine  the  spur  gears? 

A.     Yes. 

Q.    Were  they  defective  in  any  way? 

A.  No,  not  that  I  could  see  anyway.  They 
showed  no  excess  wear. 

Q.  And  they  are  of  a  steel  type  and  they  will 
all  carry  a  certain  load  substantially  the  same  as 
the  said  timing  gears  do?  A.     Yes. 

Q.  And  they  were  lubricated  by  the  same  oil 
that  the  timing  gears  used?  A.     Yes. 

Q.  Can  you  determine  from  a  visual  inspection 
whether  timing  gears  of  this  type  are  properly 
aligned  ? 

A.  The  only  way  I  could  say  to  determine  that 
would  be  if  they  had  been  in  operation  for  a  while 
and  if  they  showed  an  excessive  amount  of  wear — 
well,  there  is  no  other  chance  to  check  them 
through 

Q.     Through  construction,  do  you  mean?  [1075] 

A.     Construction  and  bluing,  etc. 
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Q.  Well,  when  you  first  saw  the  different  gears, 
they  were  still  attached  to  the  engine;  is  that  cor- 
rect? A.     Yes. 

Q.  Could  you  determine  from  an  inspection  of 
them  in  the  condition  that  they  were  found  to  be 
in  whether  they  had  been  in  proper  alignment  prior 
to  the  wearing  and  galling? 

A.     I  would  say  no. 

Q.     You  could  not?  A.     No. 

Q.  So  that  you  would  not  be  prepared  to  say 
that  those  gears  were  in  proper  alignment  before 
the  galling  took  place;  is  that  correct? 

A.  That  is  correct.  I  wouldn't  be  jorepared  to 
say  that. 

Q.  And  no  one  else  who  inspected  them  in  the 
condition  they  were  in  when  you  found  them  could 
state  positively  whether  they  were  in  proper  align- 
ment or  not;  isn't  that  correct? 

A.  In  my  opinion,  that  is  correct.  I  don't  see 
how  anybody  could  tell  whether  they  were  worn 
out. 

Q.  Now,  Mr.  Dupuy,  you  have  had  some  con- 
siderable experience  as  a  marine  engineer,  haven't 
you  ?  A.     Yes. 

Q.  Referring  to  your  survey  report,  Exhibit  Z-1 
to-8  inclusive,  and  to  page  Z-8  thereof,  which  con- 
tains [1076]  translated  extracts  from  the  engine  log 
of  the  Urania,  you  will  notice,  "0800  on  October 
31;  the  vertical  drive  shaft  Avas  taken  out  to  a  ma- 
chine  shop   on   shore   and  checked   for   bend."    It 
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further  states  that  a  slight  bend  was  rectified  on 
lower  part  of  vertical  shaft.    Could  the  bend  on  the 
vertical  shaft  cause  misalignment  of  the  gears? 

A.  Well,  bend  on  the  shaft  would  cause  the  gears 
to  run  out,  yes — that  is  correct. 

Q.  And  that  could  cause  galling  or  wearing, 
could  it  not?  A.     Yes. 

Q.  Could  a  contaminated  oil  line  leading  to  these 
gears  result  in  the  galling  or  wearing  of  these 
gears  ? ' ' 


Mr.  Hokanson:  The  last  question,  beginning  at 
line  14,  page  168,  I  believe  contains  a  typographical 
error;  "contaminated  oil  line,"  I  believe  it  was 
"plugged  oil  line." 

Mr.  Howard :  I  stipulate  that  should  read 
*' plugged  oil  line,"  line  14,  page  268. 


"A.     Yes. 

Q.  By  depriving  the  system  of  proper  lubrica- 
tion? A.     Yes.  [1077] 

Q.  Mr.  Dupuy,  assuming  that  the  engine  of  this 
ship  was  stopped  and  it  was  then  discovered  after 
inspection  that  timing  gears  were  galled;  and  as- 
sume further  that  the  engineers  also  discovered  the 
oil  was  very  dirty  and  showed  signs  of  contamina- 
tion; and  assmne  further  that  without  determining 
the  cause  of  the  contaminated  oil  the  contaminated 
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oil  was  thrown  out  and.  new  oil  put  in,  and  that  new 
gears  were  then  installed,  and  the  actual  cause  of 
the  galling  of  the  gears  had  not  been  determined, 
and  the  engine  was  then  run;  would  that  in  your 
opinion  be  sound  engineering  practiced' 


Mr.  Howard:  I  would  like  to  enter  an  objection 
to  that  question  on  the  basis  that  it  assumes  a  fact 
that  the  contamination  of  the  lube  oil  was  discov- 
ered, and  the  oil  was  very  dirty  and  showed  signs 
of  contamination  as  discovered  by  the  engineer 
when  the  engine  was  stopped.  I  submit  to  Your 
Honor  there  is  no  evidence  whatever  in  the  record 
that  that  condition  existed. 

The  Court:  Have  you  a  promise  to  make  in  that 
connection  similar  to  the  promise  made  before"? 

Mr.  Hokanson:  May  it  please  the  Court,  I  be- 
lieve there  is  testimony  in  the  record  up  to  this 
point  establishing  that  it  was  known  to  the  chief 
engineer,  at  least  that  there  was  difficulty  with  the 
oil,  from  [1078]  his  own  deposition.  If  that  has 
not  already  been  established,  I  believe  that  from  a 
construction  of  all  the  testimony  heretofore  given 
that  certainly  that  fact  can  be  established. 

Mr.  Howard :    You  say  that  it  can  be  established  ? 

Mr.  Hokanson:    Yes. 

The  Court:  You  mean  if  the  Court  takes  the 
view  of  th(^  evidence  which  you  take  that  is  a  fact 
that  is  established? 
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Mr.  Hokanson :    Yes,  Your  Honor. 

Mr.  Howard:  I  renew  my  objection  on  the 
ground  that  there  is  no  testimony  in  the  record  that 
the  engineer  discovered  the  oil  was  very  dirty  after 
this  breakdown  when  the  engine  was  stopped.  If 
counsel  says  he  will  produce  evidence  to  that  effect, 
with  that  promise  I  would  abide  by  the  Court's 
ruling. 

The  Court :  The  objection  is  overruled  upon  the 
assumption  counsel  can  point  out  some  such  evi- 
dence, or  inferences  from  evidence,  indicating  that 
fact. 


"Mr.  Howard:  Do  you  understand  the  question, 
Mr.  Dupuy? 

The  Witness :    I  think  I  see  what  he  is  driving  at. 

That  they  never  determined  the  cause  of  the  con- 
tamination of  the  oil  ?  [1079] 

Of  course,  I  think  that  was  an  error  on  the  part 
of  the  engineer,  in  not  determining  the  cause. 

Q.  (By  Mr.  Hokanson)  :  That  would  be  your 
opinion,  would  it?  A.     Yes. 

Q.  Now,  again  referring  to  Claimant's  and 
Cross-Libelant's  Exhibit  Z-8  for  identification,  you 
will  notice  that  it  states  that  the  engine  timing  was 
commenced  on  November  1st  and  continued  until 
1100  on  November  3rd.  Is  that  a  normal  time  that 
should  be  consumed  in  the  timing  of  an  engine  of 
that  type  ? 
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A.  I  would  say  it  was  not  unusual,  when  you  are 
renewing  gears.  In  other  words,  for  all  renewing 
of  timing  gears,  it  is  not  unusual  that  you  take  con- 
siderable time  for  everyone  to  take  the  engine  and 
get  it  back  to  the  timing. 

Q.  You  will  notice  that  after  the  thing  was  com- 
pleted the  engine  w^as  run  full  ahead  and  operation 
of  the  engine  was  uneven  and  irregular,  and  the 
pistons  were  hitting  the  valves. 

Now,  in  your  opinion,  if  the  engine  was  timed 
properly,  would  that  condition  exist? 

A.  Why  no.  They  would  have  to  adjust  the 
timing  again. 

Q.  When  timing  an  engine  of  this  type,  you  jack 
your  engine  over  in  effecting  a  timing,  don't  you? 

A.     I  believe  so,  yes.  [1080] 

Q.  And  shouldn't  great  care  be  exercised  in  the 
process  of  completing  the  timing,  to  avoid  the  con- 
dition which  developed  here  after  the  timing  was 
completed  ? 

A.     Yes,  precaution  should  be  taken. 

Q.     Isn't  that  a  very  unusual  condition? 

A.  No,  I  wouldn't  say  on  this  design  of  engine. 
I  am  not  familiar  enough  to  state  that  that  is  un- 
usual in  this  type. 

Q.  Well,  it  would  be  unusual  in  most  Diesel 
engines,  would  it  not? 

A.     I  would  rather  not  say. 

Q.  Well,  that  condition  is  a  very  dangerous  one, 
is  it  not,  as  far  as  damage  to  the  whole  engine  is 
concerned  ? 
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A.  Well,  this  thing  of  pistons  hitting  the  valves, 
etc.,  that  don't  make  sense  to  me  anyway;  not  in 
my  knowledge  of  Diesel  engines. 

Q.     It  causes  certain  changes;  is  that  correct? 

A.  That  is  right — if  you  want  that  conclusion. 
I  don't  think  it  is  the  timing.  In  my  opinion,  I 
don't  see  how  the  timing  could  cause  that  condition 
of  the  pistons  hitting  the  valves. 

Q.  Might  not  any  condition  be  caused  if  the  in- 
take valve  were  full  open  on  the  top  center? 

A.  I  am  not  familiar  enough  with  this  design 
of  engine  to  answer  such  a  technical  question.  [1081] 

Q.  Well,  assuming  that  the  pistons  had  hit  the 
valves,  wouldn't  that  cause  a  severe  strain  on  the 
camshaft  and  the  timing  gears? 

Mr.  Howard:  I  will  object  to  the  question — the 
witness  has  now'  stated  he  is  not  familiar  enough 
with  this  type  of  Diesel  engine  to  answer  questions 
dealing  in  such  technicalities." 


Mr.  Hokanson:    The  witness'  answer,  anyway,  is 
inconclusive. 

The  Court:    The  objection  is  overruled. 


' '  The  Witness :  I  would  rather  say  that  I  am  not 
familiar  enough  to  make  a  statement  on  that. 

Q.  (By  Mr.  Hokanson) :  You  did  examine  the 
camshaft,  didn't  you,  Mr.  Dupuy?  A.     Yes. 

Q.  And  you  saw  how  it  was  connected  with  the 
timing  gears,  did  you?  A.     That  is  correct. 
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Q.  And  the  principle  is  not  essentially  different 
from  any  other  overhead  camshaft  installed  on 
Diesel  engines,  is  it? 

A.     No,  not  that  I  know  of.  [1082] 

Q.  If  you  are  able  to  state,  if  a  valve  were  struck 
by  a  piston  wouldn't  the  force  be  transmitted  to  the 
rocker  arm  and  to  the  shaft  and  back  onto  the  tim- 
ing gears'? 

A.  I  would  rather  not  answer  that.  I  am  not 
prepared  to  answer  that.  I  would  have  to  study 
up  on  that  to  give  you  an  answer  to  that  question. 

Q.     Assuming,  without  requiring  you  to  give  an 
opinion  as  to  that — assuming  that  there  were  back 
thrusts  on  the  timing  gears  from  that  condition — 
could  that  cause  a  misalignment? 
(No  answ^er  by  the  witness.) 

Mr.  How^ard:  Do  you  understand  the  question, 
Mr.  Dupuy? 

The  AVitness:     Cause  misalignment? 

Q.     (By    Mr.    Hokanson)  :      of    the   timing 

gears,  yes — temporary  or  permanent? 
(No  answ^er  by  the  witness.) 

Mr.  Howard:  Would  you  like  to  have  the  ques- 
tions read  to  you  again  before  you  answer? 

The  Witness:     Yes. 

(The  last  tln^e  questions  were  read  to  the 
witness  by  the  reporter.) 

A.  Well,  it  would  increase  the  pressure  on  the 
gear  faces  and  cause  excess  wear. 

Q.     (By  Mr.  Hokanson)  :     Do  you  know  what 
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the  capacity  of  the  oil  system  was  on  the  Tanker 

Urania?  [1083] 

A.  Do  you  mean  the  number  of  gallons  in  the 
lubricating  oil  system? 

Q.     Yes.  A.     No,  I  do  not. 

Q.  Assume  that  this  engine  became  overheated, 
and  assume,  further,  that  the  temperature  of  the 
lubricating  oil  had  risen  to  a  level  temperature  in 
excess  of  safe  operating  procedure ;  and  assume  that, 
in  order  to  bring  down  the  temperature  of  the  lubri- 
cating oil,  increased  flow  and  pressure  of  the  salt 
water  coolant  were  directed  to  the  lubricating  oil 
cooler  by  use  of  an  auxiliary  pump ;  in  your  opinion 
could  a  sudden  flow  of  cool  water  cause  a  contrac- 
tion of  the  tubes  in  the  lube  oil  cooler  to  such  an 
extent  that  leaks  could  develop  thereby?" 


Mr.  Howard:  I  object  to  that  question  on  the 
basis  of  the  fact  that  the  assumption  that  the  tem- 
perature of  the  lubricating  oil  had  risen  to  a  level 
temperature  in  excess  of  safe  operating  procedure, 
and  that  to  bring  down  the  temperature  of  the 
lubricating  oil,  increased  flow  and  pressure  of  salt 
water  coolant  directed  to  the  lubricating  oil  cooler, 
has  not  been  established  as  a  fact  prior  to  the  first 
breakdown,  at  least,  of  this  engine  on  this  vessel. 

The  Court:  Do  you  think  one  might  argue  from 
facts  proven  that  the  temperature  had  become  ex- 
cessive ? 

Mr.  Howard:    I  think  the  entries  in  the  engine- 
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room  logs   speak   for   themselves,   the   engineroom 
logs  admitted  in  evidence.    I  submit  the  entries  will 
show  that  the  temperature  of  the  lubricating  oil 
had  not  risen  in  excess  of  safe  operating  procedure. 

Mr.  Hokanson :    Your  Honor,  I  will  withdraw  the 
question. 

The  Court:     The  question  is  withdrawn,  and  the 
answ^er,  also. 


*'Q.  If  there  were  leaks  in  the  cooler  under 
normal  operating  pressure  on  both  sides,  the  lube 
oil  and  the  salt  water,  could  you  get  salt  water  in 
the  lube  oil? 

The  Witness:    May  I  have  that  again,  please? 
(The  pending  question  was  read  by  the  re- 
porter.) 

The  Witness:  I  don't  have  the  pressures.  I 
don't  know  what  the  existing  pressures  were  on  both 
sides  of  that. 

Q.  (By  Mr.  Hokanson)  :  Well,  in  lube  oil  cool- 
ers, which  pressure  is  higher  under  a  motor  driven 
by  the  pump  system — the  lube  oil  side  or  the  salt 
water  side? 

A.  In  most  cases,  if  the  equipment  is  in  proper 
adjustment,  the  lube  oil  is  the  highest.  [1085] 

Q.  And  that  being  the  case,  assuming  the  lube 
oil  pressure  is  higher,  even  if  you  have  leaks  in 
the  cooler,  could  the  salt  water  get  into  the  lube  oil  ? 

A.  The  salt  water  can't  get  into  the  lube  oil 
under  those  conditions,  no,  not  while  in  operation. 
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Q.  As  an  ex-seafaring  engineer,  Mr.  Dupuy,  and 
considering  your  acquaintance  with  engine  log  en- 
tries, do  you  feel  that  the  log,  the  engine  log,  cov- 
ering the  period  from  August  26th  through  Novem- 
her  11,  1948,  is  an  adequate  record  of  the  mechanical 
difficulties  of  the  Tanker  Urania  on  the  trip,  of 
what  you  found  upon  her  arrival^ 

Mr.  Howard:  I  shall  object  to  that  question  be- 
cause the  witness  has  not  been  shown  the  engine- 
room  log  of  the  Tanker  Urania. 

Mr.  Hokanson:  He  has  been  show^n  what  has 
already  been  testified  to  as  extracts  furnished  to 
him  by  the  owner  or  a  representative  of  the  owner, 
of  the  engineroom  log." 


Mr.  Hokanson:  Mr.  Howard,  will  you  stipulate 
that  there  is  an  error  in  the  last  question,  that  the 
word  August  should  be  October,  "from  October 
26th  through  November  11,  1948"? 

Mr.  Howard :    Yes,  I  so  stipulate. 

Mr.  Hokanson:  May  it  please  the  Court,  the 
report  [1086]  which  has  been  offered  by  this  sur- 
veyor whose  testimony  is  under  consideration  con- 
tains extracts  from  the  log  which  he  has  earlier 
testified  to  as  having  been  translated  at  his  request. 
It  is  with  respect  to  those  entries  that  this  question 
is  concerned,  and  I  submit  that  is  a  proper  question. 
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"Mr.  Howard:  I  have  no  objection  to  his  an- 
swering the  question  now  propounded  to  him.  He 
does  not,  however,  have  the  engine  room  log  in 
front  of  him. 

Mr.  Hokanson:  You  may  answer  the  question, 
Mr.  Dupuy. 

A.     The  translation  as  written  here  is  free 

Q.  Assuming  the  translation  is  a  literal  transla- 
tion of  the  entries  made,  would  your  answer  be  the 
same? 

A.  Well,  I  would  say  that  that  log  is — that  it 
more  or  less  covers  the  accident — leaving  out  the 
minor  details. 

Q.  What  is  customarily  recorded  in  the  engine 
room  log? 

A.  Customarily  temperatures,  etc.,  and  any  com- 
ments on  operation  of  equipment  during  the  joeriod 
that  you  are  on  watch. 

Q.  Where  you  have  a  major  breakdown  and  you 
have  only  what  you  are  given  from  the  engine  room 
log  of  the  difficulties  that  you  found  when  the  vessel 
arrived  and  was  [1087]  inspected  by  you,  in  your 
opinion  is  this  engine  room  log  fully  explanatory 
in  details  which  are  customarily  entered  in  the 
normal  practice  of  keeping  an  engine  room  log? 

A.  Well,  I  would  rather  not  answer  that  ques- 
tion. It  gets  too  involved.  Everybody  keeps  a  log- 
different. 

Q.  Is  it  customary  to  log  all  oil  changes  in  the 
engine  room  log?  A.     Yes. 

Mr.  Hokanson:     I  believe  that  is  all. 
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Redirect  Examination 

By  Mr.  Howard: 

Q.  Mr.  Dupuy,  comisel  has  inquired  as  to  tlie 
sufficiency  of  the  log  entries  as  reflected  in  the  ex- 
tracts that  were  attached  to  your  report  or  survey, 
and  which  is  now  a  part  of  the  record  and  marked 
by  the  reporter  for  identification  as  Claimant's  and 
Cross-libelant's  Exhibits  Z-1  and  Z-8,  inclusive.  Do 
you  know  whether  the  original  log  as  maintained 
aboard  the  Tanker  Urania  carried  entries  recording 
the  number  of  revolutions  per  minute  for  any  par- 
ticular time? 

A.     No,  I  didn't  go  into  any  of  that. 

Q.  Now,  do  you  know  whether  the  original  log 
maintained  in  the  engine  room  of  the  Tanker  Urania 
carried  entries  for  this  period  covering  such  situa- 
tions as  the  amount  of  fuel  consumed  in  the  main 
engine  and  in  the  auxiliary  [1088]  engine  and  the 
pressure  which  is  maintamed  in  the  lubricating  oil 
system,  the  fuel  oil  pressure,  the  pressure  of  the 
fresh  water  in  the  circulating  system,  temperatures 
of  the  sea  water,  temperatures  of  the  pistons  or 
aroimd  the  pistons,  temperature  of  the  lubricating 
oil  in  and  out  of  the  cooler,  and  the  temperature  in 
the  engine  room  and  similar  items,  as  far  as  the 
auxiliary  engines  are  concerned? 

A.     I  never  saw  that  log. 

Q.  You  don't  know  whether  a  record  was  made 
on  the  original  log  of  such  items  as  that? 

A.     No,  I  don't. 
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Q.  When  you  make  extracts  from  an  engine 
room  log  for  the  jjurpose  of  attaching  it  to  your 
survey  report,  do  you  usually  make  an  extract  of 
all  such  entries  as  I  have  just  enumerated'? 

A.  If  they  are  directly  concerned  with  the  ac- 
cident, you  do,  yes. 

Q.     Otherwise  you  do  not  ? 

A.     No;  unless  it  is  concerned  in  the  accident. 

Q.  At  the  time  you  made  this  survey  of  the 
5?anJier  Urania  at  Long  Beach,  did  you  know  that 
a  service  engineer  of  the  Union  Diesel  Engine  Com- 
pany had  been  aboard  the  vessel  on  its  last  break- 
down— at  the  time  of  the  last  major  breakdown? 

Mr.  Hokanson :  I  shall  object  to  that  as  improper 
redirect  examination." 


Mr.  Hokanson:     My  objection  is  renewed. 
The  Court:     The  objection  is  overruled. 


"A.  I  was  told  he  was  on  board  at  the  time  of 
the  second — do  you  refer  to  the  second  breakdown? 

Q.     (By  Mr.  Howard)  :    Yes. 

Mr.  Hokanson:     As  the  last? 

The  Witness:    Yes. 

Q.  (By  Mr.  Howard)  :  And,  ^vith  that  in  mind, 
do  you  know  who  determined  just  what  parts  were 
to  be  replaced  by  the  Union  Diesel  Engine  Com- 
pany  on  the   Tanker  Urania?     Who   determined 
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what  parts  were  to  go  in?     Did  you  specify  what 

parts  were  to  be  replaced. 

A.     I  recommended  that  four  gears  be  put  in. 

Q.  Beyond  that,  did  you  undertake  to  specify 
any  further  repairs'? 

A.     New  repairs,  no,  sir. 

Q.  Do  you  know  whether  the  Union  Diesel  En- 
gine Company's  service  engineer  found  it  necessary 
to  replace  any  other  parts  of  the  main  engine? 

A.     Not  that  I  know  of.  [1090] 

Q.  Now,  as  a  result  of  that  inspection  of  the 
engine  when  opened  up  upon  arrival  at  Long  Beach 
and  the  check  that  was  made  of  the  alignment  of  the 
vertical  shaft,  the  condition  of  the  vertical  shaft — 
did  you  then  eliminate  misalignment  as  a  possible 
cause  of  the  galling  of  the  gears'? 

Mr.  Hokanson:  I  shall  object  to  the  question  in 
its  present  form  as  being  leading,  and  also  beyond 
the  scope  of  proper  redirect  examination." 


The  Court:    It  certainly  is  leading.    The  objection 
is  sustained. 


"Mr.  Howard:  After  the  repairs  had  been  made 
at  Long  Beach,  including  the  repair  of  the  lubricat- 
ing oil  cooler,  the  leaks  that  were  reported  in  the 
lubricating  oil  cooler,  did  you  yourself  observe  or  did 
you  receive  any  report  of  any  further  leaks  in  the 
lubricating  oil  cooler — any  further  leaks? 
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A.  After  it  was  reinstalled  in  the  vessel,  do  you 
mean? 

Q.     Yes. 

A.     No,  sir,  I  heard  nothing  further  about  it. 

Q.  After  this  heat  exchanger  or  cooler  was  sub- 
jected to  160  to  200  pounds  of  pressure  while  testing 
it  at  Long  [1091]  Beach  or  Los  Angeles,  any  leaks 
that  might  have  been  discovered  then  must  have  been 
repaired  % 

Mr.  Hokanson:  I  shall  object  to  the  form  of  the 
question  as  leading  and  beyond  the  scope  of  proper 
redirect  examination. ' ' 


Mr.  Howard:    I  will  Vvdthdraw  the  question. 
The  Court:    You  may  proceed. 


"Mr.  Howard:    I  have  no  further  questions. 
Recross-Examination 
By  Mr.  Hokanson : 

Q.  When  you  said  that  in  your  opinion  the  gears 
were  in  proper  alignment,  in  answer  to  Mr.  How- 
ard's question,  I  take  it  }'ou  have  reference  to  the 
time  after  the  new  gears  had  been  installed." 


Mr.  Hokanson:  If  the  Court  jjlease,  his  answer 
to  the  question  on  which  this  question  is  based  has 
been  stricken. 
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The  Court:     This  will  be  stricken,  too. 

Mr.  Hokanson:  Yes.  The  question  beginning 
on  [1092]  line  4,  page  280 — I  move  that  the  question 
be  asked  subject  to  whatever  objections  may  be 
made. 

The  Court:  Is  there  any  objection  to  starting 
with  line  4,  page  280? 

Mr.  Howard:     No,  Your  Honor. 

The  Court :    You  mav  do  so. 


"Q.  You  previously  testified  that  in  your  opin- 
ion it  could  not  be  determined  whether  there  was 
any  misalignment  of  the  gears  prior  to  the  galling, 
in  the  condition  you  found  them  when  you  inspected 
it;  is  that  right? 

A.     Prior  to  the  galling,  did  you  say? 

Q.     Do  you  understand  m}^  question? 

A.  Whether  the  gears  were  installed  originally 
in  misalignment;  is  that  it? 

Q.     Perhaps  I  can  simplify  my  question 

A.     Well,  I  don't  know  that. 

Q.     You  don't  know  that?  A.     No. 

Q.  You  couldn't  tell  whether  they  were  in  proper 
alignment  prior  to  the  time  the  galling  occurred  or 
not  ?  A.     No. 

Mr.  Hokanson:     I  think  that  is  all. 

Mr.  Howard:  That  is  all.  I  have  nothing 
further."  [1093] 

Mr.  Howard:     That  concludes  the  deposition  of 
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Mr.  Dupuy,  which  I  offer  in  evidence  at  this  time  as 

part  of  the  cross-libelant's  case  in  chief. 

The  Court :    It  is  so  received  in  evidence. 

Mr.  Howard :  I  would  like  next  to  read  into  evi- 
dence the  deposition  of  Mr.  Harry  J.  Summers,  be- 
ginning at  page  194  of  the  same  cover. 

DEPOSITION  OF  HARRY  J.  SUMMERS 

''Direct  Examination 

By  Mr.  Howard : 

Q.  Will  you  state  your  full  name,  please,  and 
your  place  of  residence? 

A.  My  name  is  Harry  J.  Summers.  I  live  at 
1217  Leland  Street,  San  Pedro,  California. 

Q.     And  what  is  your  occupation? 

A.     I  am  a  retired  marine  surveyor. 

Q.  And  how  long  have  you  been  in  the  marine 
surveying  business? 

A.  I  have  been  with  the  American  Bureau  of 
Shipping  for  thirty  years  and  two  months  as  prin- 
cipal surveyor  in  this  port. 

Q.     And  when  did  you  retire  ? 

A.     The  first  of  March,  1948. 

Q.  Since  that  time  have  you  acted  independently 
as  [1094]  a  surveyor  on  occasions? 

A.  Yes;  I  have  taken  a  few  small  investigating 
jobs  and  brief  survey  work — just  at  the  request  of 
some  friend  w^ho  wanted  me. 

Q.     Mr.   Summers,   do  you  expect  to  be   in   the 
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State  of  Washington  on  or  about  April  6,  1949  *? 
A.     No,  sir,  I  do  not.'* 


Mr.  Howard:     The  witness  waives  reading  and 
signing  the  deposition.     Line  21,  page  195. 


"Q.  Mr.  Summers,  in  the  month  of  November, 
1948,  did  you  perform  some  services  as  a  surveyor 
in  connection  with  the  tank  vessel  Urania'? 

A.  Yes.  The  report  I  made  is  dated  November 
19,  1948. 

Q.  At  whose  request  did  you  perform  the  ser- 
vices ? 

A.  At  the  request  of  the  General  Steamship  Cor- 
poration, agents  for  the  owners  of  the  vessel. 

Q.  And  on  whose  behalf  were  you  acting  in  per- 
forming these  services? 

A.  Well,  I  take  it  that  I  would  be  working  for 
the  owners  of  the  vessel. 

Q.  And  where  was  the  vessel  located  at  that 
time?  [1095] 

A.  At  the  Craig  Shipyards,  at  Long  Beach,  Cali- 
fornia. 

Q.     When  did  you  first  investigate  the  vessel? 

A.  My  first  attendance  was  on  November  11, 
1948. 

Q.  Were  you  present  when  the  vessel  arrived  at 
the  Craig  Shipyards? 
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A.  No;  she  came  into  the  yard  and  went  to  the 
dock,  and  I  saw  it  there. 

Q.  State  whether  or  not  any  other  surveyor  or 
technical  representatives  were  present  at  the  time 
you  did  inspect  the  vessel  on  November  11,  1948. 

A.  Yes,  there  were  others  who  attended  the  boat. 
There  was  Mr.  E.  W.  Pike,  representing  the  Amer- 
ican Bureau  of  Shipping;  Mr.  George  M.  Dupuy, 
representing  Lloyd's  agent — he  is  a  local  surveyor — 
because  Lloyd's  regular  surveyor  was  incapacitated 
and  he  acted  for  him;  and  then  there  was  a  man 
by  the  name  of  Cross  representing  the  Union  Diesel 
Engine  Company;  and  there  were  two  other  men, 
I  believe,  from  the  Engine  Company. 

Q.  And  what  did  you  do  when  you  went  on 
board  the  vessel?  Was  there  some  particular  por- 
tion of  the  vessel  that  you  w^ere  concerned  with,  as 
far  as  survey  was  concerned? 

A.  The  vessel  had  developed  main  engine  trouble 
and  was  required  to  be  towed  in,  and  so  I  was  re- 
quested to  attend  for  the  opening  up  and  examina- 
tion of  the  main  engine. 

Q.  And  that  was  your  assignment  on  this  oc- 
casion? [1096]  A.     Yes. 

Q.  And  were  you  concerned  with  any  other  re- 
pairs or  service  furnished  to  the  vessel  at  Los  An- 
geles, or  Long  Beach  ? 

A.  No,  I  would  say  that  we  were  concerned  only 
as  far  as  the  main  engine  was  involved.  There  was 
a  boiler  or  something  that  was  being  placed  aboard 
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the  ship,  but  I  paid  no  attention  to  it  whatever,  and 

had  no  part  in  its  examination  or  testing. 

Q.  Your  services,  then,  were  confined  to  the 
main  engine  and  the  conduct  of  any  repairs  re- 
ceived? A.     That  is  right. 

Q.  Can  you  state  for  us,  please,  w^hat  condition 
you  found  the  main  operating  engine  on  the  Tanker 
Urania  to  be  in  when  you  first  inspected  it  on  No- 
vember 11,  1948? 

A..  The  first  thing  we  saw  was  some  galled  gears 
in  the  timing  gears;  that  is,  those  that  operate  the 
cam  shaft. 

Q.  And  were  the  gears  opened  up  at  the  time 
you  first  saw  them,  or  were  they  still  in  place  aboard 
the  vessel? 

A.  Well,  w^hen  I  saw  the  gears,  as  I  recall  it 
now,  there  had  been  a  previous  set  of  gears  installed 
and  they  were  out  on  the  floor  plates. 

Q.  The  previous  gears  were  out  on  the  floor 
plates,  did  you  say? 

A.  Yes;  those  were  damaged  and  badly  cut  up, 
and  then  the  other  gears  were  being  removed  when 
I  got  down  there,  [1097]  and  they  were  subsequently 
examined  and  found  to  be  badly  cut  and  worn. 

Q.  But  they  were  still  being  removed  when  you 
got  there,  were  they? 

A.  Yes;  the  workmen  were  around  there,  and 
there  was  no  point  going  to  look  at  them  in  there 
when  they  were  to  be  taken  out. 

Q.     Now,  first,  as  to  the  other  gears  you  observed 
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on  the  floor  plates  in  the  engine  room,  the  previous 
set  of  gears,  can  you  identify  them  as  to  what  gears 
they  were? 

A.  They  were  the  helical  gears  from  the  vertical 
shaft. 

Q.  State,  if  you  know,  what  the  condition  of 
those  gears  was — from  your  observation. 

A.  I  would  say  they  were  destroyed  because  of 
excessive  galling  and  cutting. 

Q.  Were  both  the  upper  and  the  lower  gears  de- 
stroyed or  damaged? 

A.  Yes,  they  were  destroyed  or  badly  cut  and 
galled. 

Q.  What  was  the  nature  of  the  galling  or  cutting 
on  these  gears  that  you  observed  on  the  floor  plates 
of  the  engine  room  of  the  Tanker  Urania  ? 

A.     The  nature 

Q.  Yes.  Was  the  galling  and  cutting  regular 
or  uneven?"  [1098] 


The  Court :  May  I  interrupt  you  ?  Do  both  coim- 
sel  agree  or  disagree  as  to  whether  or  not  the  helical 
gears  were  the  same  as  the  timing  gears? 

Mr.  Hokanson:  I  believe  we  are  in  agreement 
that  the  timing  gears  are  helical  gears,  the  term 
helical  gears  describing  the  type. 

The  Court:  Do  you  agree  that  this  witness  was 
referring  to  one  and  the  same  gears  when  he  spoke 
one  time  of  the  timing  gears  being  galled  and  the 
other  time  of  the  helical  gears  being  galled? 


vs.  E.  A.  Black  et  al.,  etc.  1247 

(Deposition  of  Harry  J.  Summers.) 

Mr.  Hokanson:    Yes,  Your  Honor. 

The  Court:     Is  that  your  understanding? 

Mr.  Howard:     That  is  my  understanding,  Your 
Honor. 


"A.  Well,  I  think  the  appearance  of  the  first 
gears  paralleled  the  appearance  of  the  second  set 
of  gears,  as  far  as  I  remember. 

Q.  Let's  look  at  the  first  set  of  gears  on  the 
floor  plates. 

A.  You  mean  the  nature  of  the  cutting  or  gall- 
ing? 

Q.     Yes,  if  it  was  even  or  uneven. 

A.  No,  the  cutting  on  those  gears,  as  I  recall  it, 
was  irregular  and  spotty,  as  you  can  term  it.  In 
fact,  on  one  side  of  the  gear  there  would  be  perhaps 
severe  cutting  [1099]  and  on  the  other  side  of  the 
gear  it  would  be  tapered  off  and  not  so  bad,  but 
very  irregular. 

Q.  By  the  way,  do  you  know^  what  eventually 
happened  to  those  gears  on  the  floor  plates  of  the 
engine  room?  Do  you  know  w^hat  disposition  was 
made  of  those  gears  ? 

A.  I  do  not.  They  were  removed  from  the  ship, 
maybe — I  don't  know. 

Q.  As  to  the  gears  of  that  main  engine  that  were 
in  the  process  of  being  dismantled  when  you  in- 
spected them,  state  w^hat  the  condition  of  those 
gears  was. 
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A.  The  cutting  and  galling  was  irregular  on 
those  gears  also. 

Q.     Both  upper  and  lower  gears'?  A.     Yes. 

Q.  Was  the  damage  to  the  lower  gears  greater 
or  less  than  the  damage  to  the  upper  helical  gears, 
if  you  know? 

A.  Well,  I  would  say  that  the  upper  gears,  as 
I  recall  it  now — the  upper  gears  were  perhaps  a 
little  worse — in  a  little  worse  condition  than  the 
lower  ones  were. 

Q.  Now,  do  you  know  what  happened  to  those 
gears  that  were  in  the  process  of  being  removed 
from  the  main  engine  when  you  inspected  if? 

A.     Do  you  mean  the  final  disposition  of  them  ? 

Q.     Yes.    Were  they  left  aboard  the  vessel? 

A.  They  were,  as  far  as  I  know.  They  were 
being  [1100]  handled  by  the  Union  Diesel  Engine 
I)eople. 

Q.  Do  you  have  in  your  possession  any  gears 
that  were  removed  from  the  vessel? 

A.     No,  I  do  not. 

Q.  Did  you  inspect  any  other  portions  of  the 
main  engine  on  this  occasion  of  your  fii^st  inspection 
aboard  the  vessel? 

A.  We  took  this  vertical  gear  out  and  took  it 
to  the  shop  and  tested  the  shaft  in  a  lathe,  and  it 
ran  true.  It  was  not  out  of  alignment  as  far  as 
the  shaft  thrust  was  concerned. 

Q.     Were  you  present  at  the  time? 

A.     Yes,  I  watched  it  done. 
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Q.  Well,  the  shaft  was  placed  in  a  lathe  and 
then  what  test  was  made? 

A.  It  was  tested  in  the  lathe  with  indicators  that 
show^  if  there  is  any  misalignment  or  any  changes 
in  the  shaft,  and  the  shaft  was  found  true. 

Q.  Can  you  describe  for  us  the  size  and  general 
nature  of  the  vertical  shaft  that  you  are  referring 
to — the  dimensions,  etc.,  as  close  as  you  can  recall? 

A.  Well,  the  shaft  was  about  an  inch  and  three- 
eighths  in  diameter. 

Q.     An  inch  and  three-eighths?  A.     Yes. 

Q.     And  how  long,  approximately? 

A.  Oh,  approximately  about  50  inches.  Mind 
you,  this  is  just  a  j)icture  I  am  giving  you.  I  didn't 
measure  the  shaft. 

Q.  I  am  just  asking  you  for  your  best  estima- 
tion on  it.  A.     Yes,  that  is  right. 

Q.  And  of  what  material  was  the  shaft  con- 
structed? 

A.  It  looked  to  me  like  it  was  probably  made  of 
carbon  steel. 

Q.  Did  you  inspect  any  other  portions  of  the 
main  engine? 

A.  I  examined  the  crank  case  and  found  the 
water  in  the  oil. 

Q.     In  the  crankcase?  A.     Yes. 

Q.  How  much  oil  was  in  the  crankcase  at  the 
time  of  your  examination? 

A.  Well,  not  an  operating  amount.  It  had  been 
partially  drained  out,  but  we  found  evidence  of 
salt  water  in  the  oil. 
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Q.  How  did  you  determine  that  there  was  water 
in  the  fluid  on  the  crankcase? 

A.  Well,  that  is  a  matter  of  samples  that  they 
had — it  showed  water  in  them. 

Q.  Was  any  particular  test  made  of  those  sam- 
ples? 

A.  I  think  there  was,  but  I  did  not  see  a  laboi'a- 
tory  analysis  on  it  or  the  test  results.  I  didn't  see 
that  [1102]  personally.  But  I  did  do  this — one  of 
the  boys  had  a  sample  of  the  oil  there  which  I 
assumed  was  dipped  out  of  the  crankcase.  I  wasn't 
there  when  he  did  it,  but  I  assume  that  he  got  this 
oil  from  there,  and  he  brought  it  up  to  me  as  a 
specimen  of  the  oil,  like  we  do  sometimes  if  we 
have  a  suspicion  of  salt  water,  and  we  dip  our  finger 
into  it  and  taste  it;  and  in  this  instance  there  was 
evidence  of  salt,  and  so  there  must  have  been  con- 
siderable salt." 


Mr.  Hokanson:     I  move  to  strike  the  answer  as 
not  responsive. 

The  Court :    The  motion  is  denied. 


"Q.     Well,  what  did  they  do  on  this  occasion? 

A.  They  did  the  same  thing  on  this  occasion — 
from  this  sample  that  they  brought  to  me.  Ed  Pike 
brought  it  up  to  me. 

Q.    And  3^ou  tasted  the  sample,  did  you? 


vs.  E.  A.  Black  et  al.,  etc.  1251 

(Deposition  of  Harry  J.  Summers.) 

A.     Yes,  I  tasted  the  sample. 

Q.  Did  you  feel  that  by  that  method  you  could 
determine  whether  there  was  salt  or  fresh  water  in 
the  sample? 

Mr.  Hokanson:  I  shall  object  to  the  form  of  the 
question,  since  it  involves  the  emotion  of  the  witness 
and  is  not  based  on  fact. ' '  [1103] 


The  Court:    Thae  objection  is  overruled. 


"Mr.  Howard:     You  may  go  ahead  and  answer, 
Mr.  Summers. 

(Discussion  by  counsel  off  the  record.) 

The  Witness:     May  I  have  the  question  read, 
now? 

(The  pending  question  was  read  by  the  re- 
porter.) 

A.     Yes;    but    such    determination     should    be 
further  confirmed  by  a  laboratory  test. 

Q.     (By  Mr.  Howard)  :     Do  you  know  whether 
that  was  done  in  this  case "? 

A.     I  believe  that  it  was  done,  but  I  did  not  per- 
sonally see  the  results. 

Q.     You  never  saw  the  report  ? 

A.     No.  In  fact,  we  didn't  prepare " 
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(Survey  marked  Respondent's  Exhibit  A-23 
for  Identification.) 


"Q.  Now,  Mr.  Siunmers,  I  am  handing  you  what 
has  heretofore  been  marked  by  the  court  reporter 
for  identification  as  Claimant's  and  Cross-Libelant's 
Exhibit  Y  for  identification.  Can  you  state  what 
that  is,  please  (handing  document  to  the  witness)  ? 

A.  That  is  a  report  that  I  made  on  November  19, 
1948,  in  connection  with  this  particular  damage  and 
survey. 

Q.  And  is  that  report — does  it  represent  your 
findings  as  a  result  of  your  attendance  on  the  ves- 
sel in  question?  A.     That  is  correct. 

Q.     And  to  whom  was  that  report  submitted? 

A.  By  me  it  was  turned  over  to  the  General 
Steamship  Corporation. 

Q.  Did  you  present  a  statement  for  the  services 
that  you  had  rendered  in  this  comiection? 

A.     I  rendered  them  a  bill,  yes. 

Q.  I  show  you  now  what  has  heretofore  been 
marked  by  the  reporter  as  Claimant's  and  Cross- 
Libelant's  Exhibit  T-2  for  identification,  and  I  will 
ask  you  to  state  what  that  is,  please,  if  you  know 
(handing  document  to  the  witness). 

A.  An  invoice  for  the  charges  in  the  amount  of 
$200. 

Q.     And  that  covers  your  services,  does  it? 

A.     Everything  of  my  services,  yes. 
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Q.     And  has  that  bill  been  paid*? 

A.     Yes,  I  have  received  payment. 

Q.  And  how  were  your  charges  for  these  serv- 
ices computed? 

A.  Rendered  on  the  number  of  visits  and  the 
time,  that  is,  based  on  the  number  of  visits.  [1105] 

Q.  Well,  do  you  have  a  record  of  the  number  of 
visits  that  you  did  make  to  this  vessel  in  question? 

A.  Well,  now,  let's  see  if  I  do  have  that.  I 
would  say  five  or  six  visits.  I  remember  the  first  day 
was  on  Armistice  Day.  That  is  the  day  the  ship 
arrived,  and  there  wasn't  too  much  going  on.  Say 
six  visits  all  together. 

Q.  Now,  does  this  fee  of  $200  as  set  forth  in 
Claimant's  and  Cross-Libelant's  Exhibit  T-2  for 
identification,  represent  your  usual  charge  for  simi- 
lar services?  A.     Oh,  yes. 

Q.  State  whether  or  not  that  corresponds  to  the 
prevailing  rate  for  that  type  of  service  in  the  Los 
Angeles  area. 

A.     Yes.    There  has  been  no  criticism. 

Q.  Well,  if  similar  services  were  being  rendered 
to  another  vessel  over  corresponding  services  you 
rendered  on  the  Tanker  Urania,  state  whether  or 
not  the  fee  would  be  different. 

A.     No,  it  would  be  just  the  same. 

Q.  Now,  going  back,  Mr.  Summers,  to  your  in- 
spection of  the  vessel,  will  you  state  whether  you 
inspected  any  other  portions  of  the  mam  engine  on 
your  initial  visits  aboard  the  ship? 
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A.  We  examined  the  bearings  of  the  vertical 
shaft. 

Q.  What  condition  did  you  find  tlie  bearings  of 
the  [1106]  vertical  shaft  to  be  in? 

A.     Satisfactory. 

Q.  Was  there  any  evidence  of  damage  to  thc^e 
bearings  ?  A.     No. 

Q.     Please  continue. 

A.  We  examined  the  other  chain  of  gears  operat- 
ing from  the  main  crankshaft,  which  are  plain  spur 
gears,  and  these  were  not  found  to  be  damaged. 

Q.     Did  you  examine  any  of  the  cylinders'? 

A.  One  cylinder,  I  think — the  No.  2  cylinder — if 
that  is  the  one  that  had  a  leak  around  the  fuel  injec- 
tion, and  that  leak  had  been  repaired  when  I  saw 
it,  and  it  was  considered  satisfactory. 

Q.  Do  you  know  what  repair  had  been  made  at 
that  point  ? 

A.  Well,  it  was — I  don't  know  just  the  details  of 
that  repair,  but  anj^vay  they  tested  it  and  there  was 
no  water  coming  out,  and  it  was  considered  satis- 
factory as  far  as  I  was  concerned. 

Q.     Did  you  examine  the  main  engine  crankshaft "? 

A.  Just  superficially,  because  the  crankcase  was 
open,  and  what  I  saw  was  satisfactory — I  did  not 
open  any  bearings. 

Q.     Did  you  examine  the  thrust  bearing? 

A.     Do  you  mean  the  main  thrust? 

Q.     The  main  thrust  bearing,  yes. 

A.     I  don't  recall — yes,  the  main  crankshaft  and 
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thrust  bearings  were  checked  and  checked  for  ahgn- 
ment,  and  found  satisfactory.  I  wasn't  there  at  the 
time  the  alignment  was  checked,  but  I  had  a  look  at 
it,  and  it  seemed  to  be  the  consensus  of  opinion  that 
the  aligmnent  was  satisfactory,  and  I  didn't  put  any 
restrictions  on  it  myself. 

Q.  Did  you  inspect  or  examine  any  other  essential 
parts  of  the  main  engine  of  the  Tanker  Urania  '^ 

A.  Well,  just  the — there  was  some  lubricating  oil 
coolers  and  some  fresh  water  coolers  that  had  de- 
veloped leaks. 

Q.  And  what  did  you  find  in  the  lubricating  oil 
cooler  on  your  inspection  that  you  made  ? 

A.  Well,  the  lubricating  oil  coolers — Now,  here 
is  another  point  I  want  to  make  clear  on  the  lubricat- 
ing oil  situation.  I  wasn't  there  when  those  things 
were  under  pressure.  The  boys  found  some  leaks  in 
them,  and  they  said,  "Now,  w^e  will  take  them  off  of 
the  engine  and  send  them  to  the  service  people  who 
manufacture  this  stuff,  and  have  them  cleaned  and 
tested  and  repaired  and  reinstalled  in  good  order." 


Mr.  Hokanson:  I  move  to  strike  that  as  not  re- 
sponsive and  based  upon  hearsay.  Your  Honor. 

The  Court:  I  think  it  should  be  stricken.  It  is 
stricken.  [1108] 

Mr.  Howard:  That  sentence  begimimg,  "The 
boys  found" 1 

The  Court:  Yes,  "Here  is  another  point  I  want 
to  make  clear. 
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Mr.  Hokanson :  I  think  that  the  part  that  should 
be  stricken  is  beginning  with,  "I  wasn't  there  when 
those  things  were  under  pressure." 

Mr.  Howard :  If  the  Court  please,  that  is  entirely 
responsive. 

The  Court:     The  striking  will  commence,  *'Tlie 

boys  found  some  leaks" ,  and  will  continue  for 

the  rest  of  the  witness'  answer. 


"Q.     Who  fomid  the  leaks? 

A.     The  Union  Diesel  Engine  men  did." 


Mr.  Hokanson:  I  object  to  the  answer  as  involv- 
ing hearsay  again.  The  ultimate  fact  is ;  were  there 
leaks'?  He  states  somebody  else  found  them.  He 
states  earlier  that  he  wasn't  present;  therefore,  it 
is  hearsay.  I  move  to  strike  the  answer. 

The  Court:  I  do  not  know,  Mr.  Hokanson,  that 
that  [1109]  is  a  necessary  conclusion.  All  the  per- 
sons around  the  job  at  the  time  may  have  acted  as 
though  the  Union  Diesel  engine  men  did  make  the 
finding,  and  if  their  actions  indicated  as  such,  this 
man  might  state  what  the  fact  was. 

The  objection  is  overruled. 


*'Q.     You  yourself  didn't  find  the  leaks,  then,  did 
you? 


vs.  E.  A.  Black  et  al.,  etc.  1257 

(Deposition  of  Harry  J.  Summers.) 

A.  I  didn't  locate  the  leaks — I  couldn't  see  them 
— but  when  they  had  one  of  the  coolers  out,  as  I 
recall,  there  was  some  leaks  in  the  top  sheets.  They 
are  a  light  constructed  affair. 

Q.  Were  the  lubricating  oil  coolers  opened  up 
when  you  first  went  aboard  the  vessel  %  A.     No. 

Q.     Was  the  cooler  still  in  place? 

A.  It  must  have  been  because  this  was  a  couple 
of  days  after. 

Q.  Were  there  any  other  parts  of  the  main 
engine  that  you  have  not  previously  mentioned  that 
were  subjected  to  an  inspection  and  examination 
by  you  prior  to  the  performance  of  repairs  in  Long 
Beach? 

A.  No,  our  examination  was  concentrated  on  the 
gears — what  [1110]  caused  the  trouble  and  what  we 
should  do  to  get  it  repaired  and  get  the  ship  going. 
So  we  didn't  go — After  we  found  what  we  thought 
was  the  meat  of  the  trouble,  why,  of  course,  we 
didn't  go  into  the  thing  for  a  much  further  analysis. 

Q.  Was  any  effort  made  to  operate  the  main 
engine  of  the  Tanker  Urania  upon  arrival  at  Long 
Beach  and  while  you  were  aboard?  A.     No. 

Q.  Did  you  consider  it  possible  to  operate  the 
vessel "? 

A.  Not  with  the  timing  gears  that  were  in  her 
when  she  came  in. 

Q.  Now,  did  you  continue  to  attend  on  the  vessel 
during  the  course  of  the  repairs?  A.     Yes. 

Q.  And  will  you  state,  if  you  know,  who  made 
the  repairs  on  the  main  engine? 
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A.  The  Union  Diesel  Engine  people  had  mechan- 
ics on  the  job  supervising  the  carrying  out  of 
affairs.  And  the  Craig  Shipyard  people  did  some 
of  the  incidental  work. 

Q.  What  repairs  were  made  on  the  main  engine 
at  Long  Beach,  to  your  best  knowledge'? 

A.  New  gears  and  two  new  thrust  bearings  Avere 
supplied  and  installed,  and  new  governor  cross- 
heads  and  new  lubricating  oil  lines.  [1111] 

Q.  Now,  the  new  gears  which  you  have  men- 
tioned, and  which  you  also  mentioned  in  your  report 
which  is  now  identified  as  Claimant's  and  Cross- 
Libelant's  Exhibit  Y  for  identification  herein — just 
what  gears  are  you  referring  to  ? 

A.     The  helical  gears  on  the  vertical  shaft. 

Q.     Both  upper  and  lower? 

A.     Those  are  part  of  the  engaging  gears. 

Q.     And  the  thrust  gears  you  referred  to 

A.     They  were  on  the  same  shaft. 

Q.     On  the  vertical  shaft,  do  you  mean? 

A.     Yes;  that  is  as  I  get  it. 

Q.  The  governor  crosshead  was  replaced;  can 
you  state  w^hy  it  was  necessary  to  replace  that  part  ? 

A.  I  did  not  check  that.  It  was  in  the  recom- 
mendation of  the  engine  people. 

Q.  You  have  indicated  that  new  lubricating  oil 
lines  were  supplied.  In  what  portions  of  the  engiiio 
were  tliose  lines  installed? 

A.  These  new  Uibricating  oil  lines  were  installed 
by  the  Union  Diesel  Engine  Company's  engineers 
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for  the  purpose  of  insuring  adequate  supply  to  these 
particular  gears  that  gave  trouble.    They  just  di- 
rected the  flow  of  oil  more  particularly  so  as  to  be 
sure  that  they  received  proper  lubrication.  [1112] 

Q.  Do  I  understand  that  when  you  referred  to 
the  lubricating  oil  lines  that  they  were  installed  to 
the  gears  on  the  vertical  shaft  ? 

A.  Yes,  to  the  assembly — yes ;  and  that  was  done, 
I  believe,  when  they  installed  the  first  set  of  new 
gears. 

Q.  Would  that  have  been  done  prior  to  the 
arrival  of  the  vessel  at  Long  Beach? 

A.     Yes,  that  was  done  prior. 

Q.  Were  you  aboard  the  vessel  after  the  repairs 
w^ere  completed  and  during  the  time  that  the  dock 
and  sea  trials  were  conducted? 

A.     I  was  on  the  vessel  during  the  dock  trial. 

Q.  Will  you  state  the  manner  in  which  the  main 
engine  performed  or  operated  at  that  time? 

A.     Satisfactorily  at  that  time. 

Q.  How  long  were  the  main  engines  operated  on 
that  occasion — approximately  ? 

A.  I  don't  know  for  how  long  they  were  run, 
but  I  knovv^  I  was  there  when  we  started  up,  and  we 
run  for  half  an  hour,  or  from  the  time  I  went 
uptown  to  Long  Beach  and  I  came  back  again,  and 
it  was  still  running,  and  everything  was  in  order. 

Q.  During  the  dock  trials  did  you  test  the  oil 
in  the  crankcase?  A.     No. 

Q.     Did  you  make   any   effort   at   that   time   to 


1260  Compania  Naviera  Lirnitada,  etc. 

(Deposition  of  Harry  J.  Summers.) 

determine   [1113]   whether   or  not  there  was   any 

contamination  of  the  lubricating  oil? 

A.  The  lubricating  oil  was  completely  renewed 
after  the  repairs.  The  crankcase  was  completely 
cleaned  out,  and  what  lubricating  oil  was  there  was 
drained  out  and  new  oil  supplied. 

Q.     During  the  dock  trial  did  you  check 

A.     No,  I  didn't  go  into  that  any  further. 

Q.  Did  you  check  to  determine  whether  there 
was  any  difficulty  with  the  gears  on  the  vertical 
shaft? 

A.  Well,  we  examined  the  gears  after  the  run 
and  we  found  no  indications  of  galling  or  marking 
or  excess  wear  or  anythmg  that  indicated  that  it 
wasn't  all  satisfactory  and  it  seemed  to  be  quite  in 
order. 

Q.  By  the  way,  Mr.  Summers,  are  you  a  graduate 
engineer?  Do  you  hold  an  engineering  degree? 

A.     You  mean  a  college  degree  ? 

Q.     Yes. 

A.  No,  I  have  never  completed  my  full  college. 
I  started  at  Ann  Arbor  and  attended  the  University 
of  Michigan  for  a  short  time. 

Q.    What  course  did  you  take? 

A.     Engineering;  but  that  was  a  long  time  ago. 

Q.     When  was  that,  incidentally? 

A.     Well,  let's  see;  that  was  about  1902.  [1111] 

Q.  Do  you  hold  a  license,  either  an  engineer's 
license  or  a  deck  license 

A.     I  don't  have  a  marine  ensrineer's  license.    I 
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have  a  license  from  the  State  of  Illinois  as  a  steam 

engineer,  however. 

Q.  Now,  you  stated  that  you  have  been  in  the 
surveying  business  m  this  locality  for  at  least  thirty 
years.  A.     That  is  right. 

Q.  Prmcipally  for  the  American  Bureau  of 
Shipping  *? 

A.  Entirely  for  the  American  Bureau  of  Ship- 
ping. 

Q.     Up  to  the  time  of  your  retirement  ? 

A.     That  is  right. 

Q.  During  that  period  of  time  will  you  state 
whether  you  have  had  occasion  to  inspect  or  survey 
other  Diesel  engines'? 

A.  Yes,  I  have ;  I  have  examined  quite  a  number 
of  Diesel  engines  during  that  experience. 

Q.  Can  you  give  us  any  idea  as  to  how  frequently 
you  have  been  called  upon  to  examine  Diesel 
engines  ? 

A.  Well,  I  don't  know  what  you  mean  by  fre- 
quently. I  have  examined  Diesel  engines — on  Stand- 
ard Oil  ships  and  on  American-Hawaiian  ships,  and 
on  Japanese  ships. 

Q.  Have  you  ever  been  called  upon  to  examine 
Diesel  engines  on  tugs? 

A.     Well,  only  during  the  time  of  construction. 

Q.     How  about  fishing  vessels  ? 

A.  Oh,  I  have  had  very  little  experience  with 
fishing  vessels  and  the  smaller  Diesel  engines.    It 
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has  been  mostly  higher  powered  Diesel  engines  that 

I  have  inspected. 

Q.  Have  you  had  any  experience  with  reference 
to  Diesel  engines  inspected  for  the  Union  Diesel 
Engine  Company? 

A.  No,  I  would  say  not.  There  may  have  been 
some  vessels  go  through  my  hands  with  Union  Diesel 
engines  in  them,  but  I  can't  specifically  name  them, 

Q.  Incidentally,  what  is  the  type  of  state  engi- 
neering license  that  you  hold? 

A.     Well,  it  is  a  steam  engineer's  license. 

Q.  Do  you  know  what  the  pressures  are  that  are 
prescribed  by  the  manufacturer  to  be  maintained 
on  the  lubricating  oil  coolers  on  either  the  lubi-icat- 
ing  oil  side  or  the  salt  w^ater  side"? 

Mr.  Hokanson:  Generally  or  specifically — as  to 
what  coolers? 

Mr.  Howard:  On  the  lubricating  oil  cooler — as 
prescribed  by  the  manufacturer. 

Mr.  Hokanson :    Are  you  referring  to  any  coolers  ? 

Mr.  Howard:  On  the  Union  Diesel  Engine  Com- 
pany's unit  that  was  installed  aboard  the  Tanker 
Urania. 

A.  No,  I  wouldn't  know  that,  because  usually 
the  Diesel  engine  manufacturers  supply  instruction 
books  with  specific  [1116]  directions  for  the  opera- 
tion of  their  products,  and  it  would  be  a  matter  of 
reading  it,  and  everybody  knows  it. 

Q.  Do  you  know  whether  such  an  instruction 
book  was  carried  aboard  the  Tanker  Urania? 
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A.     I  didn't  see  it.   I  can't  answer  that  question. 

Q.  During  the  time  that  the  Tanker  Urania  was 
in  Los  Angeles,  or  rather  at  Long  Beach,  did  you 
have  occasion  to  observe  the  chief  engineer  in  the 
performance  of  his  duties  from  time  to  time? 

A.  Well, — that  is  one  of  the  things  I  usually 
looked  for — is  the  competency  of  the  chief  engineer, 
and  my  impression  of  this  man  was 

Q.  No ;  just  a  minute.  You  did  observe  the  man, 
did  you?  A.     I  observed  the  man,  yes. 

Q.  Did  you  see  him  during  the  course  of  the 
repairs  on  the  main  engine? 

A.     Yes,  I  saw  him  around  a  good  deal. 

Q.  And  was  the  chief  engineer  present  and  per- 
forming his  duties  during  the  dock  trial? 

A.     Oh,  yes. 

Q.  State  from  your  experience  and  from  your 
observation  whether  you  consider  the  chief  engineer 
aboard  the  tanker  Urania  to  have  been  experienced 
in  the  operation  of  Diesel  engines."  [1117] 


Mr.  Hokanson:  I  object  to  that  question,  Your 
Honor,  on  the  ground  that  from  observing,  mere 
observation,  it  is  impossible  for  even  an  expert  to 
state  whether  a  man  is  competent  to  operate  a  par- 
ticular engine.  That  doesn't  imply  what  he  knows 
about  it  or  w^hether  he  is  acquainted  with  the  operat- 
ing techniques  invloved. 

Mr.  Howard:  I  think  this  witness  has  qualified 
himself  to  express  an  opinion  as  to  the  competency 
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of  the  chief  engineer  and  whether  he  was  competent 

to  operate  the  engines.   He  said  he  saw  him  during 

the  course  of  the  work  and  observed  all  steps  of  the 

repair. 

The  Court :  I  may  be  running  the  risk  of  calling 
to  my  assistance  in  ruling  upon  the  question  the 
usual  interest  that  was  displayed  by  marine  sur- 
veyors towards  the  ship  personnel  who  are  chiefly 
interested  in  the  defects  under  consideration. 

It  seems  to  me,  from  what  I  would  observe  gen- 
erally in  life  about  the  work  of  a  marine  surveyor, 
that  he  is  usually  pretty  well  interested  in  who  is 
interested  in  the  defect,  and  it  is  inconceivable  to 
me  that  the  marine  surveyor  wouldn't  scrutinize  the 
chief  engineer  rather  strictly  on  an  occasion  like 
this,  but  I  will  hear  Mr.  Hokanson  in  any  further 
statement  he  may  wish  to  make.  [1118] 

Mr.  Hokanson:  Just  this  further  observation: 
the  vessel  was  not  under  way  during  this  observa- 
tion; therefore,  the  chief  engineer  was  not  subjected 
to  the  test  that  any  man  in  charge  would  be  on  a 
vessel  under  way.  He  stated  here  that  he  was  there 
at  the  dock  trial.  There  is  a  vast  difference,  as  Your 
Honor  well  knows,  between  operating  under  way  at 
sea  and  merely  undergoing  repairs  in  port. 

The  Court:  Does  the  question  arise  in  a  manner 
different  from  the  way  it  has  arisen  in  connection 
with  other  similar  questions'?  There  have  been  other 
objections  like  this  to  other  questions,  have  there 
not?  The  Court  has  ruled  in  other  similar  situations. 
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Mr.  Hokanson:  I  believe  Your  Honor  has  over- 
ruled me  before. 

The  Court:  I  believe  it  should  be  overruled.  I 
will  say  to  you  that  I  do  not  imagine  the  Court 
would  be  swept  off  its  feet  by  the  power  of  the 
answer  in.  this  respect.  I  will  just  consider  it  for 
what  it  is  worth  as  I  will  any  other  testimony. 
Tr}^  to  have  in  mind  the  circumstance  that  this  wit- 
ness was  not  aboard  very  long  and  may  not  have 
observed  this  man  very  long. 


a 


A.  My  opinion  was  that  he  was  a  good  chief 
engineer,  [1119]  because  he  had  an  interest  in  the 
job.  He  came  up  in  the  shop  to  check  the  shaft  in 
the  lathe  and  observed  all  of  the  steps  in  the  repairs, 
and  seemed  very  interested  indeed. 

Q.  From  your  experience  and  also  from  your 
observation  of  the  chief  engineer  aboard  the  Tanker 
Urania,  would  you  say  that  he  was  qualified  to  oper- 
ate the  engines  of  that  vessel? 

A.  I  would  say  that  he  was  a  good  and  competent 
engineer,  yes. 

Q.  Would  you  sa)^  that  this  chief  engineer  was 
capable  of  and  was  actually  discharging  his  respon- 
sibilities in  connection  with  the  maintenance  and 
efficient  operation  of  the  main  engine? 

Mr.  Hokanson:  I  shall  object  to  the  form  of  the 
question  because  it  does  not  incorporate  the  facts 
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as  to  what  the  maintenance  was  that  was  conducted 

during  the  period  of  this  witness'  observations." 


Mr.  Hokanson:  My  objection,  Your  Honor,  is 
set  forth. 

The  Court:  I  would  be  a  little  more  inclined  to 
consider  this.  He  may  have  been  drunk  at  the  time, 
I  do  not  know,  and  the  scope  of  the  question  covers 
some  period  of  time  before  the  day  or  days  when 
the  witness  was  observing  the  engineer,  is  that  not 
true?  [1120] 

Mr.  Hokanson :    I  believe  my  objection 

The  Court:     I  believe  this  objection  should  be 

sustained.    I  do  not  see  how  he  could  know  how 

he  was  performing  his  duties  on  some  previous  day. 

I  think  it  is  enough  that  he  observed  his  competency 

to  do  the  job. 


"Q.     (By  Mr.   Howard):     AYould  you  say  the 
man  was  competent  to  handle  his  responsibilities 


as  chief  engineer?" 


Mr.  Hokanson:     I  object  to  that  as  repetitious. 
The  Court:    Overruled. 
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'^A.     I  would  say  so,  yes. 

Q.  Now,  Mr.  Summers,  will  you  please  state 
your  opinion  from  your  experience  and  from  your 
actual  inspection  and  your  observations  aboard  the 
vessel,  as  to  the  nature  of  the  breakdown  of  the 
main  engine  on  the  Tanker  Urania  as  it  appeared  at 
the  time  of  its  arrival — the  arrival  of  the  vessel  at 
Long  Beach  on  November  11,  1948 '^ 

A.     What  do  you  want  me  to  say  other  than  what 

I   have   already   specified   in   this   written   report 

(referrmg  to  [1121]  document  marked  Claimant's 

and  Cross-Libelant's  Exhibit  Y  for  identification)  ? 

(Discussion  by  counsel  and  witness  off  the 

record.) 

Q.  You  may  refer  to  your  survey  report,  which 
is  now  identified  as  Claimant's  and  Cross-Libelant's 
Exhibit  Y  for  identification,  in  answering  the  ques- 
tion that  I  propounded  to  you,  and  if  possible  I 
would  like  to  have  you  amplify  the  remarks  you 
made  in  that  written  report? 

A.  Now,  may  I  have  that  question  again,  please  1 
(The  pending  question  was  read  by  the  re- 
porter.) 

A.  In  answering  that — you  specified  the  arrival. 
We  didn't  do  too  much  about  it  upon  arrival,  but  as 
the  examination  progressed  and  we  began  to  develop 
evidence  enough  to  form  an  opmion.  I  would  say 
that  the  gear  failure  was  the  primary  cause  of  the 
failure  of  the  operation  of  the  propeller  machinery ; 
and  now  we  have  to  perhaps  theorize  or  w^e  have  to 
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express  an  opinion,  which  is  merely  an  opinion, 
because  there  are  so  many  sides  to  it,  and  we  may 
or  may  not  be  correct  in  the  opinion. 

However,  my  opinion  is  that  the  failure  of  these 
gears  was  due  to  lack  of  proper  lubrication. ' ' 


Mr.  Hokanson:  That  is  objected  to  as  not  re- 
sponsive. 

Mr.  Howard :  I  take  that  up  in  the  next  question. 
I  have  no  objection  to  having  that  part  stricken. 

The  Court :  The  last  two  lines  of  the  answer  are 
stricken. 


"Q.  I  am  sorry  to  interrupt  you,  Mr.  Summers, 
but  my  question  only  inquired  as  to  the  nature  of  the 
breakdown  that  you  found  after  the  arrival  of  the 
vessel  at  Long  Beach.  I  intend  to  ask  you  as  to  your 
opinion  as  to  the  cause  of  the  breakdown,  but  in  this 
question  I  am  merely  inquiring  as  to  what  your 
opinion  was  from  your  examination  as  to  the  nature 
of  the  difficulty. 

A.     Entire  failure  of  the  gears,  period. 

Q.     Can  you  identify  those  gears? 

A.     The  helical  gears  of  the  vertical  shaft. 

Q.  Now,  Mr.  Summers,  referring  to  the  same 
time  of  the  inspection  that  you  made  aboard  the 
Tanker  Urania  after  its  arrival  at  Long  Beach  and 
the  conditions  that  you  found  as  a  result  of  your 
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survey  of  the  main  engine,  and  keeping  in  mind 
your  previous  answer  as  to  the  nature  of  the  break- 
down that  you  state  was  found;  will  you  kindl}^ 
state  your  opinion  as  to  the  cause  of  the  breakdown 
or  the  failure  and  the  damage  or  destruction  of  the 
helical  gears  of  the  vertical  shaft  ? 

A.  In  my  opinion  the  gears  failed  because  of 
faulty  [1123]  lubrication  rather  than  misalignment. 
There  are  two  causes  in  my  opinion  that  contribute 
to  this  failure;  in  fact  there  is  even  a  third  cause, 
and  that  is  metallurgy.  But  in  this  case  it  is  my 
opinion  that  the  gears  failed  because  of  faulty 
lubrication. 

Q.  Can  you  state,  please,  w^hat  factors  entered 
into  the  opinion  which  you  have  given  as  to  the 
cause  of  the  breakdown  that  you  have  just  ex- 
pressed % 

A.  From  my  observation,  I  would  say  that  the 
lubricating  oil  was  contaminated  because  of  leak- 
age in  the  heat  exchangers  of  the  lubricating  oil 
coolers.  You  wouldn't  have  to  get  very  much  salt 
water  in  the  oil  to  make  it  so  that  it  isn't  a  very 
effective  lubricant. 

Q.  You  have  i^reviously  stated,  Mr.  Summers, 
and  your  report  which  is  now  identified  as  Claim- 
ant's and  Cross-Libelant's  Exhibit  Y  herein  shows, 
that  a  leak  was  found  in  the  No.  2  cylinder,  which 
was  repaired.  Will  you  please  state  w^hether  such 
a  leak  would  in  your  opinion  have  been  a  cause  or 
contributing  cause  of  the  breakdown  of  the  main 
engine  which  we  have  heretofore  described? 
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A.  Well,  any  leak  that  would  add  water  to  the 
lubricating  oil  system  would  contribute  to  the  con- 
tamination of  the  oil. 

Q.  Where  did  the  water  developed  in  the  leak 
of  No.  2  cylinder  drain  to  ?  [1124] 

A.  This  was  along  the  fuel  oil.  Have  you  got  a 
diagTam  of  that  engine  here? 

Q.  I  am  sorry,  we  haven't  got  one  with  us.  It 
was  used  as  an  exhibit  and  it  is  up  at  Oakland  now. 

A.  I  think  jou  had  better  get  that  stuff  from  the 
engine  manufacturer — someone  who  is  competent 
to  pass  on  that.  I  just  visualize  the  thing  as  the 
picture  comes  to  my  mind.  There  are  so  many  dif- 
ferent types  of  engines. 

Q.  After  the  repairs  had  been  made  on  the  main 
engine  at  Long  Beach  in  November,  1948,  and  the 
trials  had  been  conducted,  did  you  then  consider  the 
engine  to  be  in  a  satisfactory  condition  for  the  vessel 
to  proceed  on  her  voyage? 

A.     Yes,  and  I  so  stated. 

Mr.  Howard:  That  is  all.  You  may  cross-exam- 
ine. 

Cross-Examination 

By  Mr.  Hokanson  : 

Q.  Mr.  Summers,  your  survey  report  which  is 
marked  now  Claimant's  and  Cross-Libelant's  Ex- 
hibit Y  for  identification  contains  conclusions  based 
upon  information  you  received  from  other  persons, 
does  it  not  ? 
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A.  It  does  not  as  far  as  the — What  point  are  you 
building  up  there  ?  Which  paragraph  or  which  state- 
ment do  you  refer  to,  i^lease  ? 

Q.  Well,  let's  take,  for  example,  paragraph  4, 
where  you  state,  "Serious  leaks  found  in  lubricating 
oil  coolers  [1125]  and  in  fresh  water  coolers,  which 
were  dirty  and  clogged  up." 

A.  Well,  my  statement  with  regard  to  that  was, 
I  told  you  I  didn't  see  this  under  pressure,  but  after 
one  of  those  coolers  was  taken  out  I  did  see  it  and 
noticed  that  the  top  had  started  to  leak  and — well, 
it  was  broken  away  sufficiently  to  be  leaking. 

Q.     Do  you  remember  which  cooler 

A.  It  was  a  lubricating  oil  cooler  that  I  have 
reference  to. 

Q.     And  you  say  you  examined  it  ? 

A.  I  just  saw  it  as  the  fellow  was  carrying  it  out, 
and  I  stopped  him  and  said,  "Let  me  see  that,"  and 
I  took  a  look  at  it,  and  the  fellow  went  on  with  it 
and  carried  it  on  out. 

Q.  Could  you  see  any  breaks  or  cracks  or  an,y 
indication  of  leak  wiien  you  examined  it? 

A.  The  point  that  the  boy  pointed  out  to  me 
which  was  leaking — it  was  one  of  these  tubes,  and 
they  looked  like — the  place  he  pointed  out  looked 
like  it  was  patched  and  would  have  reason  for 
leakage. 

Q.  I  suppose  you  were  looking  at  the  lubricating 
oil  side.  A.     The  outside. 

Q.     A  cross-section  of  the  lubricating  oil  side? 
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A.     That  is  right.  [1126] 

Q.  You  say  the  boy  pointed  out  to  you  this  fact. 
Who  do  you  mean  by  that  ? 

A.  Well,  one  of  the  men  that  was  carrying  one 
of  the  coolers ;  one  of  the  Union  Diesel  Engine  Com- 
pany men  who  removed  it. 

Q.     Well,  did  you  look  at  both  sides  of  the  cooler "? 

A.     No. 

Q.     Which  side  did  you  look  at? 

A.  Just  the  outside.  It  was  aj^parent  when  they 
were  carrying  it  out. 

Q.  Well,  Mr.  Summers,  is  it  not  true  that  there 
are  two  sides  that  may  be  looked  into;  one  side  is 
the  one  to  w^hich  the  salt  water  flows  and  the  other 
side  is  the  one  to  which  the  lubricating  oil  flows; 
now,  which  side  did  you  look  through? 

A.     The  lubricating  oil  side. 

Q.     And  that  is  the  only  side  you  looked  into  ? 

A.     That  is  right. 

Q.  And  you  observe  here  in  your  report  that  the 
coolers  were  dirty  and  clogged  up. 

A.  That  was  simply  told  to  me.  I  didn't  see  too 
much  of  it. 

Q.  You  didn't  see  the  dirt — you  didn't  see  that 
it  was  clogged  up  ? 

A.  No,  I  didn't  see  where  it  was  clogged  up, 
except  [1127]  that  that  was  reported  to  me. 

Q.     Who  reported  it  to  you? 

A.     In   a   conversation  with   the   Diesel    Enmne 
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man,  as  I  remember  it,  and  then  with  Pike — he  was 

in  on  that,  too. 

Q.  Then  again  you  say,  ''Main  engine  crankshaft 
and  thrust  bearing  were  checked  for  alignment  and 
found  satisfactory."  You  didn't  make  that  actual 
test  yourself,  did  you? 

A.     I  was  aboard  ship  when  it  was  being  done.   I 
didn't  handle  the  instruments,  but  I  was  down  there. 
(Discussion  by  counsel  off  the  record.) 

Q.  (By  Mr.  Hokanson)  :  Mr.  Summers,  I  notice 
in  paragraph  5  of  your  report,  which,  as  I  said,  has 
heretofore  been  marked  as  Claimant's  and  Cross- 
Libelant's  Exhibit  Y  for  identification,  that  you  say 
at  the  end  that  faulty  lubrication  contributed  to  the 
failure  of  the  gears 

Do  you  mean  by  that  that  it  was  one  of  several 
contributing  factors  ? 

A.  Well,  just  remember,  sir — I  say  contribute 
to  the  failure  of  the  gears,  because — Of  course,  when 
this  report  was  written,  we  had  no  idea  the  thing 
was  going  to  be  brought  up  for  scrutiny,  such  as 
this  is  going  through  in  a  legal  manner — And  so  the 
language  of  the  surveyor  must  be  so  as  not  to  get 
himself  too  fouled  up  with  other  experts — but  in 
m}^  opinion,  off  or  on  the  record,  it  is  that  faulty 
lubrication  was  what  destroyed  the  gears.   [1128] 

Q.  In  your  answer  to  one  of  Mr.  Howard's 
questions  you  said  that  you — this  was  a  matter  of 
theory  only,  and  at  that  x:)oint  I  believe  he  directed 
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your  attention  to  the  fact  that  he  asked  you  only 
as  to  the  nature  of  the  breakdown.   Now  you  have 
something  further  to  say  about  the  theory  here? 

A.  Oh,  I  think  what  I  had  in  mind  w^as  with 
regard  to  the  cutting  of  the  gears.  You  know,  some- 
body might  theorize  that  faulty  lubrication  would 
make  a  very  uniform  wearing  of  the  gears,  if  you 
please,  and  then  again  you  w^ould  say  that  if  it 
was  irregular  that  it  might  possibly  be  due  to  mis- 
alignment and  you  would  say  that  that  was  a  con- 
tributing cause;  but  in  my  opinion  without  mis- 
alignment you  can  still  have  irregular  cutting  of 
gear  surfaces  due  to  faulty  lubrication,  if  you 
please,  or  no  lubrication,  all  due  to  the  metallurgy  of 
construction. 

Q.     Any  one  of  those  might  cause  it? 

A.    Yes. 

Q.  And  also  overloading  of  the  gears  the  binds — 
would  that  cause  it?  A.     What? 

Q.  By  some  bind  in  the  system — say  a  tight 
bearing  or  a  valve  sticking,  or  something  of  that 
character.  A.     And  irregular  load  ? 

Q.     Yes. 

A.  Well,  gears  should  be  designed  to  carry  all 
loads  [1129]  with  a  certain  safety  factor,  both  top 
and  bottom,  and  my  thought  that  I  am  trying  to 
get  over  is  tliat  an  uneven  wear  of  gears  does  not 
necessarily  specify  misalignment.  That  is  just  an 
opinion  of  an  old  engineer  and  an  observer — that 
is  all. 
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Q.  Now,  if  the  gears  were  carrying  more  than 
they  were  designed  to  carry  by  reason  of  some  extra 
burden  on  the  engine 

A.     It  might  give  shaft  deflection. 

Q.     Might  it  also  cause  galling? 

A.  Anything  that  may  contribute  to  deflection 
might  contribute  to  galling,  I  would  say. 

Q.  Could  you  determine,  when  you  found  the 
gears  badly  galled  as  they  were,  according  to  your 
testimony,  when  they  are  still  on  the  shaft — could 
you  determine  whether  there  was  actual  misalign- 
ment or  proper  alignment  in  those  gears? 

A.  No,  I  don't  think  you  could  tell  while  they 
were  on  the  shaft,  because,  if  you  are  going  to  check 
misalignment,  that  is  a  misalignment  of  bearings — 
not  the  gear  fit.  I  would  say  that  to  develop  mis- 
alignment you  have  got  to  have  misalignment  of 
shaft  or  bearing  or  something  to  cut  these  things, 
or  you  wouldn't  find  anything  wrong  with  the  bear- 
ings or  the  shaft. 

Q.  If  you  had  a  bend  in  the  shaft — could  that 
cause  misalignment  or  galling? 

A.  I  would  say  if  the  shaft  was  bent  so  that  it 
deflected  [1130]  the  position  of  the  gear  that  that 
could  cause  it,  yes. 

Q.  Well,  once  you  start  a  galling,  it  increases 
as  it  gets  out  of  line?  A.     Yes. 

Q.  You  start  a  chain  of  events  and  it  keeps  ag- 
gravating itself? 

A.     It  gradually  gets  worse,  of  course. 
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Q.  Now,  in  your  opinion,  could  mistiming  of  the 
engine  to  the  effect  that  the  pistons  were  hitting 
the  valves  create  just  the  additional  burden  in  thrust 
or  stress  on  the  gears  as  to  cause  the  galling? 

A.  You  are  getting  into  a  very  technical  situa- 
tion here — the  timing  of  firing. 

Q.    Yes? 

A.  In  my  oj^inion,  the  timing  of  the  firing  would 
only  be  out  of  time  and  out  of  adjustment  after 
these  gears  became  defective  and  worn. 

Q.  Assuming,  Mr.  Summers,  that  after  new 
gears  had  been  installed  and  the  timing  of  the  en- 
gine had  been  completed 

A.     Readjusted 

Q.     readjusted,  so  that  the  engine  was  run 

full  ahead  and  the  timing  was  off  to  the  extent  that 
the  pistons  were  hitting  the  valves,  could  that  cause, 
in  your  o2:>inion,  such  distortion  or  w^eight  on  the 
timing  gears  as  to  cause  galling?  [1131] 

A.  If  your  engine  is  out  of  step,  so  to  speak, 
that  means  your  fuel  economy  or  your  whole  en- 
gineering cycle  is  wrecked,  so  far  as  I  could  say. 
I  don't  get  the  point — That  timing  shaft  would  have 
to  be  completely  out  of — because  of  such  a  situa- 
tion as  that — it  would  have  to  be  completely  out  of 
line  and  out  of  step  and  just  in  bad  order,  I  Avould 
say. 

Q.  Mr.  Summers,  how  long  would  it  take,  under 
normal  circumstances,  to  retime  an  engine  of  the 
type  that  the  Tanker  Urania  had  ? 
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A.  You  mean  from  inception,  to  fix  the  thing 
and  start  from  scratch  and.  set  it  up'?  You  want  to 
know  how  long  it  would  take  to  do  that  % 

Q.     Yes. 

A.  Well,  that  is  a  Union  Diesel  engine,  and  I 
am  not  exactly  familiar  with  the  adjustments  of  all 
of  these  systems — ^To  say  how  long  it  would  take  a 
mechanic, — well,  in  the  first  place,  if  you  had  a  good 
mechanic  who  understood  the  engine,  he  could  prob- 
ably do  it  in  one-fourth  the  time  of  the  poor  engi- 
neer that  had  to  go  along  and  pick  it  out  by  trial 
and  error. 

Q.  In  terms  of  hours,  do  you  have  any  opinion 
as  to  how  long  the  timing  should  take  % 

A.  This  particular  engine — I  have  no  right  to 
make  an  estimate,  because  I  just  simply  don't  know. 
I  had  [1132]  possibly  better  not  say  because  I  just 
don't  know. 

Q.     Should  it  take  more  than  one  day*? 

A.  Oh,  well,  just  as  an  opinion  from  a  man  not 
too  thoroughly  familiar  with  it,  I  would  say  that 
one  day  would  be  plenty  of  time — adequate  time. 

Q.  Now,  Mr.  Summers,  assuming  that  the  timing 
gears  wore  out  on  this  vessel  and  new  gears  were 
installed,  and  that  three  days  were  consumed  in  tim- 
ing the  engine;  that  after  the  timing  was  completed 
the  engine  was  run  full  ahead,  and  the  pistons  were 
hitting  the  valves  and  the  engine  acting  erratically; 
what  is  your  opinion  as  to  the  competency  of  the 
persons  who  conducted  the  timing  of  the  engine? 


1278  Compania  Naviera  Limitada,  etc. 

(Deposition  of  Harry  J.  Summers.) 

(Discussion  by  counsel  and  witness  off  the 
record.) 

Mr.  Howard :  Let  us  have  the  question.  Mr.  Re- 
porter, will  you  read  the  question? 

(The  pending  question  was  read  by  the  re- 
porter.) 

Mr.  Howard:  Do  you  understand  the  question, 
Mr.  Summers,  and  does  the  question  have  in  it  the 
necessary  assumptions  upon  which  you  can  base  an 
intelligent  answer? 

The  Witness:  Well,  after  all,  Mr.  Howard,  I 
am  just  a  marine  surveyor;  I  am  not  a  Union  Diesel 
Engine  installing  engineer,  so  if  I  answer  that  ques- 
tion it  might  have  sort  of  a  ridiculous  aspect.  You 
are  putting  me  on  a  technical  spot  that  I  don't 
know  much  about.  [1133] 

Q.  (By  Mr.  Hokanson)  :  Do  you  have  any  opin- 
ion? 

A.  I  would  rather  not  express  it,  if  I  may  be  ex- 
cused from  so  expressing  it. 

Q.     But  you  have  an  opinion,  do  you  not? 
(No  answer  by  the  witness.) 

Mr.  Howard:  Tlie  mtness  has  stated  that  he 
doesn't  care  to  express  an  opinion,  and  I  don't  be- 
lieve we  ought  to  ask  him  to  go  any  further  on 
that. 

The  Witness:  Well,  1  have  a  theory  built  up 
on  opinion,  but  I  don't  think  it  should  be  considered 
as  actual  fact.    I  still  don't  care  to  express  it." 
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Mr.  Howard :  The  question  was  never  answered, 
was  it  ? 

Mr.  Hokanson:  "Well,  I  have  a  theory  built  up 
on  opinion,  but  I  don't  think  it  should  be  consid- 
ered as  actual  fact.  I  still  don't  care  to  express 
it"  is  what  the  witness  says. 


"Q.  (By  Mr.  Hokanson) :  Mr.  Summers,  have 
you  ever  heard  of  any  reliable  or  competent  engi- 
neer timing  a  Diesel  engine  by  jacking  it  over  by 
hand  and  adopting  the  usual  mechanisms  involved  in 
timing,  and  when  he  finished  the  job  he  then  ran 
the  engine  full  ahead  and  the  pistons  were  hitting 
the  valves 

A.     No,  I  would  say  I  never  heard  of  such  a  thing. 

Q.  Speaking  of  your  observation  of  the  engineer, 
the  chief  engineer  on  the  Tanker  Urania,  you  stated 
that  your  opinion  as  to  his  competency  was  based 
merely  on  the  interest  he  show^ed  in  what  was  being 
done  in  respect  to  the  repairs. 

A.     That  is  correct. 

Q.  You  also  stated,  didn't  you,  that  after  you 
had  made  certain  preliminary  inspections  you 
thought  you  had  got  to  the  bottom  of  the  cause  of 
the  damage  and  didn't  pursue  a  further  analysis,  in 
contemplation  that  the  issue  of  the  cause  of  that 
damage  might  be  litigated  ? 

A.     That  is  right — that  is  right. 

Q.  So  that  you  could  have  made  a  much  more 
thorough  examination  of  the  engine  had  you  known 
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that  the  question  of  the  basic  cause  was  to  be  liti- 
gated? A.     That  is  correct. 

Q.  Now,  from  your  examination  of  this  engine 
and  from  what  you  have. learned  about  its  construc- 
tion, could  you  say  whether  it  would  be  necessary  to 
renew  the  governor  cross-head  and  do  certain  addi- 
tional work  on  the  governor  as  the  result  of  the 
gears  having  been  galled  *? 

A.  I  took  the  renewal  of  the  governor  cross- 
head  as  a  recommendation  of  the  engine  builders, 
who  were  supposed  to  know  their  engines,  and  not 
on  any  observations  of  my  own. 

Q.  In  other  words,  you  couldn't  say  whether 
the  removal  of  those  parts  is  related  to  the  gall- 
ing of  the  gears  *?  [1135] 

A.     Not  on  the  governor. 

Q.  You  mentioned  that  you  looked  at  the  spur 
gears  on  the  crankshaft,  and  that  they  were  all 
right.  What  gears  were  those? 

A.  Those  were  that  chain  of  gears  on  the  crank- 
shaft, and  then  the  idling  gears  next  to  that,  and 
then  there  is  a  third  set  of  gears  after  that — next 
to  that — tliere  is  just  a  string  of  plain  gears — the 
gears  that  I  examined  were  all  light. 

Q.     Were  those  steel  gears?  A.     Yes. 

Q.     And  what  do  they  do? 

A.  They  transmit  the  power  from  the  crank- 
shaft to  the  vertical  shaft — and  there  was  nothing 
the  matter  with  those  gears,  and  so  we  didn't  go 
into  them  too  niucli. 
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Q.  Did  they  connect  with  the  helical  timing 
gears?  A.     Through  a  shaft. 

Q.  Do  they  carry  the  same  load  as  the  vertical 
timing  gears'? 

A.     If  they  are  in  the  system,  I  would  say  so. 

Q.  Well,  they  are  lubricated  by  the  same  sys- 
tem %  A.    Yes. 

Q.  And  you  state  that  there  was  nothing  wrong 
with  them?  A.     Practically  nothing. 

Q.     No  galling?  [1136] 

A.  No;  nothing  that  I  saw  wrong  with  those 
gears  that  would  cause  me  to  investigate  them  fur- 
ther. 

Q.  Now,  the  main  gears — some  of  them  were  ex- 
amined and  found  to  be  all  right;  is  that  correct? 

A.  Yes,  they  were  examined.  I  didn't  personally 
get  in  the  crankcase  and  check  up  on  the  main  bear- 
ings, but  they  were  considered  all  right. 

Q.  And  the  helical  timing  gears  w^hich  were 
galled — they  are  of  very  heavy  construction,  are 
they  not? 

A.  Yes;  pretty  rigid  and  pretty  rugged  con- 
struction. 

Q.  And  how  wide  a  space  do  they  have,  ap- 
l^roximately  ? 

A.  Three  and  a  half  or  four  inches  would  be 
my  guess. 

Q.  Now,  assuming,  Mr.  Summers,  that  you  have 
all  your  main  and  crank  bearings  and  your  cam 
system  lubricated  by  the  same  oil,  and  assuming 
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that  all  the  bearings  were  found  to  be  in  good  order, 
including  the  spur  gears,  excepting,  however,  the 
timing  gears — in  your  opinion  could  the  faulty  lu- 
brication wear  or  gall  the  timing  gears  only  with- 
out affecting  the  other  parts?  A.     Yes. 

Q.  Have  you  ever  seen  that  condition  obtain  in 
any  other  engine? 

A.  I  cannot  give  you  a  specific  case,  but  the 
action  of  the  helical  gears — that  is  different  from 
your  straight  gear  assembly [1137] 

Q.  Isn't  it  true,  Mr.  Simmiers,  that  the  babbitt 
bearings  which  are  your  main  and  crankshaft  bear- 
ings, carry  the  main  thrust  or  weight  of  the  engine  ? 

A.  Oh,  yes,  your  main  bearings,  sure,  they  carry 
the  big  load. 

Q.  Well,  isn't  it  true  that  babbitt  is  a  much 
softer  and  more  susceptible  of  wiping  out  than  case 
hardened  steel?" 


Mr.  Howard :     I  will  waive  my  objection. 


"The  Witness:  You  want  me  to  answer  now 
whether  the  babbitt  metal  is  softer  than  the  steel  in 
the  shaft,  etc.  ? 

Mr.  Hokanson :  1  tliink  the  question  should  be 
read  back. 

Mr.  Howard:     Yes. 

(The  pending  question  was  read  by  the  re- 
porter.) 
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A.  It  is  more  susceptible  to  wiping  out  because 
your  case  hardened  steel  would  not  wipe  out;  it 
would  crumble  and  fall  apart. 

Q.  If  there  was  ordinary  lubrication  to  the  hel- 
ical timing  gears  and  they  were  in  perfect  align- 
ment, they  should  operate  for  some  time  without 
wearing  out,  shouldn't  they? 

A.  Yes,  faulty  lubrication  should  cause  a  galling 
or  a  spalling  of  the  teeth  in  the  helical  gears  and 
the  [1138]  continued  spalling  and  the  continued 
grinding  would  serve  to  destroy  those  gears  in  a 
comparatively  short  length  of  time  after  the  first 
failure  of  any  one  tooth ;  that  would  be  my  opinion. 
After  all,  these  things  are  locked  up  in  a  gear  case. 
There  are  no  examination  glass  windows  through 
which  you  can  look  and  see  what  happens. 

Q.  Do  you  know  what  the  capacity  of  the  lubri- 
cating oil  system  was  on  the  Tanker  Urania? 

A.  You  mean  gallons?  That  is,  just  the  lubri- 
cating oil  system — what  number  of  gallons  would  it 
take? 

Q.     Yes.  A.     No,  I  didn't  take  that  down. 

Q.  Mr.  Summers,  I  am  handing  you  what  has 
been  previously  marked  by  the  reporter  for  iden- 
tification as  Claimant's  and  Cross-Libelant's  Ex- 
hibit S  (handing  document  to  the  witness). 

A.     Yes. 

Q.  I  will  ask  you  to  read  on  this  exhibit  the 
analysis  of  the  oil  shown  thereon,  and  tell  me 
wliether  in  your  opinion  that  oil  would  be  of  suffi- 
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cient  viscosity  to  lubricate  properly  the  main  en- 
gine of  the  Tanker  Urania. 

Mr.  Howard:  Now,  I  am  going  to  ask  the  wit- 
ness to  read  the  entire  exhibit  before  answering  the 
question,  because  I  would  like  to  ask  him  a  ques- 
tion when  he  has  read  it. 

Have  you  read  the  exhibit  in  its  entirety,  Mr. 
Summers?  [1139] 

The  Witness:     Yes,  I  have. 

Mr.  Howard:  Have  you  ever  seen  that  docu- 
ment before  ? 

The  Witness:     No. 

Mr.  Howard :  Did  you  have  anything  to  do  with 
its  preparation"? 

The  Witness:     No. 

Mr.  Howard :  Do  you  know  the  gentleman  whose 
name  appears  at  the  bottom  of  the  document? 

A.     I  do  not. 

Mr.  Howard:  Did  you  request  such  a  report  to 
be  made  ? 

The  Witness:     No. 

Mr.  Howard:     That  is  all.   You  may  continue. 

Q.  (By  Mr.  Hokanson)  :  Are  you  prepared  to 
answer  my  question  now,  Mr.  Summers? 

A.     In  regard  to  this  (indicating  document)  ? 

Q.    Yes. 

A.     Your  question  is,  Does  the " 


Mr.  Hokanson:     May  it  please  the  Court,  do  you 
know  what  document  is  referred  to  here  ? 
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The  Court:  I  have  seen  the  exhibit.  The  docu- 
ment, other  than  that  one  clause  excepted  by  the 
Court,  has  been  received  in  evidence  as  Respond- 
ent's Exhibit  A-20. 

Mr.  Hokanson:  It  is  my  understanding  that 
Your  [1140]  Honor  has  not  yet  admitted  that  docu- 
ment and  had  asked  for  further  authority  on  it. 
That  is  the  oil  analysis  report. 

The  Court:  The  exhibit  has  on  it  the  notation 
by  the  clerk  that  it  has  been  received  in  evidence. 
' '  The  above  sample  represents  oil  scooped  from  bot- 
ton  of  the  crank  chamber  and  probably  was  con- 
taminated by  accumulation  of  rust  brought  about 
by  water  leaking  into  the  oil  system." — my  recol- 
lection is  that  the  Court  excluded  from  admission 
into  evidence  that  statement.  The  document  is  oth- 
erwise before  the  Court. 


''Mr.  Howard:     Would  you  like  to  have  the  ques- 
tion read  back  to  you? 

The  Witness:     Yes,  I  think  so. 

(The  question  at  page  233,  line  20,  was  read 
by  the  reporter.) 

A.     The  origin  of  this  specimen  is  very  vague — 
I  don't  know 

Mr.  Hokanson :     May  I  interrupt,  Mr.  Summers  ? 

The  Witness :     Yes. 

Q.     If  you  can  answer  my  question  without  tak- 
ing into  account  the  source  of  the  specimen  which 
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is  analyzed  there,  I  would  appreciate  your  answer- 
ing my  question,  just  assuming  [1141]  for  the  pur- 
poses of  the   deposition  that  this   oil  was  in   the 
Tanker  Urania. 

A.  I  would  say,  just  as  an  opinion,  not  as  an  oil 
expert,  you  know,  that  an  oil  of  this  viscosity  would 
be  adequate  to  lubricate  the  main  engine. 

Q.  Thank  you.  Now,  do  you  believe  that  the 
camshaft  of  this  engine  required  substantially  con- 
stant driving  force  to  rotate  it  1 

A.     Constant  driving  force? 

Q.    Yes. 

A.  Yes,  I  would  say  constant  driving  force  to 
rotate  it. 

Q.  That  being  the  case,  would  you  expect  ex- 
cessive wear  would  be  rather  evenly  distributed  on 
the  gears'? 

A.     On  the  damaged  gears'? 

Q.     Yes. 

A.  I  would  expect  unifonn  wear  until  the  first 
galling  or  the  first  damage  on  some  certain  tooth. 

Q.  So  that  if  an  extraneous  object  got  into  the 
gears  and  chipped  a  tooth,  do  you  think  that  in  the 
chain  of  events  that  would  cause  galling  of  an  ir- 
regular character"? 

A.  That  seems  reasonable;  some  piece  of  some 
metal  in  there  would  start  a  chain  of  events. 

Q.  Now,  Mr.  Summers,  did  you  check  the 
alignment  and  thrust  of  the  casmshaft  other  than 
check  the  camshaft  personally  so  that  you  wouldn't 
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know  whether  the  camshaft  [1142]  bearings  were 

checked  for  bind? 

A.  May  I  say  something  here  just  off  the  rec- 
ord  

Mr.  Howard:     It  is  all  right  with  me. 

Mr.  Hokanson:     Well, 

(Discussion  by  counsel  and  witness  off  the 
record.) 

The  Witness :  I  did  not  check  the  camshaft ;  that 
was  the  last  question? 

Q.  You  wouldn't  know,  then,  whether  the  cam- 
shaft bearings  were  checked  for  bind  or  not,  would 
you?  A.     I  do  not  know  that. 

Q.  Mr.  Summers,  would  it  be  good  engineering 
practice,  in  your  opinion,  to  adopt  the  following 
procedure:  Assuming  that  the  helical  timing  gears 
have  been  galled  and  worn;  assume  that  it  is  also 
discovered  that  the  oil  is  dirty  and  of  a  color  which 
would  make  the  oil  suspected  as  a  lubricating  agent ; 
assuming  that  the  oil  was  then  changed  and  new 
oil  put  in;  assuming  then  that  the  gears  were  re- 
])laced  and  the  engine  run,  without  making  a  check 
to  determine  the  source  or  cause  of  the  bad  oil 
which  was  removed 

A.     The  gears  have  started  to  gall,  you  say? 

Q.  Yes,  the  gears  have  already  been  galled,  re- 
quiring replacement. ' ' 
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Mr.  Howard:  I  will  now  enter  an  objection  to 
the  [1143]  question  on  the  basis  of  it  containing 
an  assumption  that  the  oil  was  discovered  dirty 
and  of  a  color  which  would  make  the  oil  suspected 
as  a  lubricating  agent,  which  I  submit  is  not  a  mat- 
ter of  record  from  the  evidence  that  has  been  sub- 
mitted in  this  case  to  date. 

Mr.  Hokanson :  May  it  please  the  Court,  the  the- 
ory upon  which  the  cross-libelant  proceeds  here  is 
that  the  oil  w^as  contaminated  by  the  infiltration  of 
salt  water  through  leaking  coolers. 

The  record  shows  by  the  chief  engineer's  depo- 
sition that  upon  the  first  breakdown  he  removed 
the  oil.  The  record  then  shows  new  gears  were 
installed.  I  submit,  Your  Honor,  that  there  is 
an  inference  from  the  evidence  already  in  the  rec- 
ord and  from  evidence  that  will  hereafter  be  called 
to  the  Court's  attention  that  the  fact  of  the  con- 
dition of  that  oil,  if  the  oil  was  the  basic  cause, 
was  then  known  to  the  parties  effecting  the  repairs. 

The  Court:  I  understand  Mr.  Howard  to  ob- 
ject specifically  to  this  sentence  in  the  supposititious 
question:  "assume  that  it  is  also  discovered  that 
the  oil  is  dirty  and  of  a  color  which  would  make 
the  oil  suspected  as  a  lubricating  agent."  Is  that 
the  line  to  which  you  object? 

Mr.  Howard:  That  is  the  line  I  am  referring 
to.  [1141] 

I'he  Court:  What  is  the  evidence  that  justifies 
the  statement  of  that  condition  in  tliis  question*? 
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Mr.  Hokanson:  May  I  ask  Mr.  White  to  read 
from  the  chief  engineer's  deposition? 

Mr.  White:  For  Your  Honor's  information, 
reading  from  the  deposition  of  the  chief  engineer 
Baxevanis,  which  has  already  been  read  in  evi- 
dence; on  page  106  is  the  best  indication  of  it. 

'^Q.  What  do  you  think  would  have  hapi^ened  if 
you  had  operated  it  with  iron  filings  in  the  lubri- 
cating oil? 

A.  I  would  have  ruined  the  engine,  that  is  the 
filings,  the  iron  filings,  would  have  ruined  the  filter, 
etc.,  and  of  course  when  there  was  no  lubrication 
the  parts  would  become  more  worn  out.  There  was 
oil,  but  it  w^as  dirty  and  full  of  iron  filings'? 

Q.     Had  you  changed  the  oil  at  Manzanillo? 

The  Court:  Is  he  stating  a  fact  there  when  he 
makes  that  statement,  that  the  oil  was  dirty  and 
had  iron  filings  in  if? 

Mr.  White:  Yes,  Your  Honor.  "There  was  oil, 
but  it  was  dirty  and  full  of  iron  filings." 

The  Court:  What  about  the  color  of  the  oil"?  Do 
you  know  where  that  evidence  in  the  record  is,  the 
color  of  the  oil  which  made  it  suspect  as  a  lubri- 
cating agent"? 

Mr.  Hokanson:  Mr.  S.  AV.  Newell,  vice  presi- 
dent of  [1145]  The  Union  Diesel  Engine  Company, 
in  his  deposition  stated  that  in  his  conversations 
with  Mr.  Cross,  they  discussed  the  oil  and  con- 
cluded that  the  oil  was  at  fault.  He  states  that  that 
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conversation  was  had  when  Mr.  Cross  was  at  Man- 

zanillo. 

Mr.  Cross'  testimony  is  not  entirely  consistent. 
He  states  he  found  the  color  of  the  oil  to  be  brown 
after  the  second  breakdown,  but  there  is  evidence  in 
the  record  which  would  lead — at  least,  it  is  of  suf- 
ficient evidentiary  weight  to  draw  an  inference  that 
the  fact  of  the  color  of  the  oil  was  known  to  the 
parties  involved  in  the  repairs. 

The  Court:  That  is  not  stating  the  fact,  as  you 
do  in  this  assumed  condition,  that  the  oil  is  of  a 
color  which  would  make  it  suspect  as  a  lubricating 
agent.  You  stated  in  effect  that  the  color  of  the 
oil  made  it  suspicious. 

Mr.  Hokanson:  Both  Mr.  Cross  and  Mr. 
Newell 

The  Court :  Did  either  one  of  them  call  it  brown 
in  color? 

Mr.  Hokanson:  Both  of  them  called  it  brown 
in  their  testimony. 

Mr.  Howard:  Yes,  Your  Honor,  but  it  is  my 
recollection  that  that  testimony  related  to  a  con- 
versation between  Mr.  Cross  and  Mr.  Newell  by 
radiophone  after  the  [1146]  shi])  had  left  Manza- 
nillo  and  was  at  sea  and  })robably  after  the  second 
breakdown.  Furthermore,  this  question  here  must 
relate  to  the  time  of  the  first  breakdown  there 
when  the  gears  were  replaced  at  Manzanillo,  be- 
cause he  goes  on  with  the  assumption  that  the  gears 
were  replaced.    There  was  no  replacement  of  the 
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gears   at   sea  after  the   second  breakdown,   so   we 

must  tie  this  in  with  circumstances  existing  at  Man- 

zanillo. 

The  chief  engineer  said  at  page  106,  "There  was 
oil  but  it  was  dirty  and  full  of  iron  filings,"  which, 
it  seems  to  me,  is  entirely  separate  from  the  condi- 
tion that  the  oil  was  dirty  and  of  a  color  which 
would  make  the  oil  suspected  as  a  lubricating  agent, 
because  the  gears  had  been  galled  and  obviously 
there  were  iron  filings  in  the  oil  as  a  result  of 
the  galling  of  the  gears. 

The  Court:  Didn't  someone  comment  upon  the 
color  of  the  oil,  in  effect,  that  it  was  of  a  color 
that  indicated  it  had  some  kind  of  water  in  it? 

Mr.  Howard:  Yes,  Your  Honor,  and  Mr.  New- 
ell, as  I  recall  his  testimony,  said  he  advised  Cross 
on  the  radiophone  to  dump  the  oil  and  change  it. 

The  Court:  Do  you  remember  what  he  said 
about  color  in  that  connection?  Didn't  he  say  some- 
thing about  a  brown  color?  [1147] 

Mr.  Howard:  There  was  reference  to  that,  but 
as  I  recall,  that  was  after  departure  from  Man- 
zanillo,  after  the  vessel  was  at  sea  en  route  to  Los 
Angeles. 

I  have  one  place  that  I  can  refer  the  Court  to 
now  in  Mr.  Cross'  deposition,  reading  from  the 
bottom  of  page  50,  line  25: 

"Q.  Mr.  Newell  testified  that  you  discussed  the 
]}ossible  causes  of  the  galling  of  these  gears  and 
stated  that  vou  had   determined  that  the   oil   w^as 
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brown  and  you  both  concluded  that  would  be  caused 

by  water,  do  you  remember  that  conversation? 

A.  Yes,  that  was  after  I  left  Manzanillo,  after 
the  second  breakdown. 

Q.     When  did  you  leave  Manzanillo? 

A.     Approximately  five  p.m.,  November  3rd." 

Mr.  Hokanson:  I  will  not  insist  upon  the  point, 
your  Honor.  I  think  that  the  question  embraces 
certain  assmnptions  which  are  in  the  record,  and 
if  counsel  feels  that  the  inclusion  of  the  words 
"brown  oil"  is  sufficient  to  disqualify  the  answer, 
I  am  willing  to  withdraw  the  question  to  settle  the 
controversy. 

The  Court:  The  question  and  answer  are  with- 
drawn. 

Mr.  Howard:  I  believe,  comisel,  that  would  ex- 
tend to  the  following  question  on  page  237. 

Mr.  Hokanson:  Your  Honor,  I  do  not  agree. 
I  think  [1148]  the  next  question  at  line  17  is  per- 
fectly proper,  notwithstanding  Mr.  Howard's  con- 
tention that  Mr.  Cross  discovered  the  condition 
after 

The  Court:  I  think  it  should  start  at  line  17, 
because  the  answer  depends  upon  the  statements 
in  some  preceding  question,  is  that  not  true? 

Mr.  Hokanson:     Yes. 

The  Court:  You  may  begin  reading  at  line  17, 
page  237. 

Q.  Well,  if  tlie  oil  is  dirty  or  in  appearance 
contaminated,  there  are  certain  obvious  sources  to 
look  for  as  the  cause;  isn't  that  right? 
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A.  Yes;  if  you  have  contaminated,  oil,  you  have 
got  to  determine  the  cause  of  the  contamination 
and  correct  it. 

Q.  Well,  you  wouldn't  be  correcting  a  suspected 
fault  by  merely  replacing  the  gears  that  were  worn 
out,  if  you  didn't  check  the  cause  of  the  contami- 
nation of  the  oil  itself;  isn't  that  right?" 


Mr.  Howard:  My  objection  runs  to  that  ques- 
tion, if  the  Court  please,  referring  back  to  the 
objection  to  the  question  on  page  236.  We  are  re- 
ferring now  to  a  [1149]  time  when  the  gears  were 
replaced,  and  that  has  to  be  at  Manzanillo  or  Long 
Beach. 

Mr.  Hokanson :  Your  Honor  will  recall  that  the 
chief  engineer  in  his  deposition  stated  that  the  oil 
was  dirty  and  that  he  changed  it  in  Manzanillo. 
Mr.  Cross  came  aboard  and  the  oil  had  already  been 
flushed  out. 

The  Court:  That  does  not  respond  to  the  point 
made  by  Mr.  Howard  in  his  last  statement,  that 
that  question  involves  the  one  that  has  been  ruled 
out. 

Mr.  Hokanson:  I  submit  the  chief  engineer  was 
put  on  notice  if  he  said  the  oil  was  dirty  when  he 
removed  it  at  Manzanillo. 

The  Court:  Does  the  witness  who  had  to  answer 
the  question  at  line  23  have  to  have  in  mind  the 
conditions  which  have  been  objected  to  and  sus- 
tained in  regard  to  the  previous  question? 

Mr.  Hokanson:     I  submit  he  does  not. 

The  Court:     I  am  inclined  to  agree.    I  believe 
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this   is   independent.    The    objection    is    overruled. 

Read  the  answer  at  the  top  of  page  238. 

Mr.  Howard:  May  it  be  understood  that  my  ob- 
jection continues  as  to  the  subsequent  questions 
dealing  with  the  same  subject? 

The  Court:     Does  opposing  counsel  so  agree? 

Mr.  Hokanson:     I  agree,  your  Honor. 

The  Court:     It  is  approved  by  the  Court. 


"A.     That  is  right,  yes. 

Q.  Now,  would  it  also  be  good  practice,  in  your 
opinion,  assuming  the  facts  that  we  have  already 
assmiied  in  the  previous  question  and  answer,  to 
run  additional  lube  lines  to  the  gears  that  were 
galled? 

A.  What  was  this  with  respect  to  the  lube  lines; 
with  regard  to  all  of  the  other  conditions  you  want 
to  ask  my  opinion  about?  Well,  in  my  opinion, 
those  lines  were  run  because  they  felt  that  the 
gears  were  not  getting  sufficient  lubrication,  and  so 
the  additional  lines  were  installed  so  as  to  eliminate 
that  possibility. 

Q.  Assuming  it  was  known  to  the  person  who 
installed  the  additional  lubricating  lines  that  the 
oil  that  had  just  l)een  removed  was  contaminated, 
would  i)iitting  in  additional  lines  to  these  gears 
hel])  the  specific  cause  of  the  galling? 

A.  Not  unless  he  changed  the  oil.  If  the  oil  was 
bad,  it  just  isn't  good  lubrication. 

Q.  Well,  assuming  tliat  the  oil  was  changed,  but 
that  the  cause  of  the  contamination  of  the  removed 
oil  bad  not  been  looked  into,  would  it  be  good  prac- 
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tice  to  put  in  additional  lines  to  these  gears  ?  [1151] 

A.  An  engineer  would  do  that,  feeling  that  a 
localized  condition  existed,  and  that  they  might 
have  continued  to  have  trouble  and  he  was  trying 
to  create  insurance  against  that. 

Q.  In  other  words,  it  would  be  possible  to  have 
a  clogging  in  some  of  the  lines  to  these  gears;  is 
that  correct'? 

A.  If  I  get  what  you  mean — any  Ime  can  be- 
come clogged  from  some  source  or  other,  but  this 
man  probably  said  there  wasn't  adequate  oil  com- 
ing to  those  gears  and  he  assumed  that  the  best  way 
would  be  to  put  in  the  lines  so  as  to  be  very  sure 
that  sufficient  oil  would  go  to  the  proper  places 
through  the  gears. 

Q.  Mr.  Summers,  if  each  of  the  lubricating  lines 
leading  to  these  gears  had  been  clogged  up,  could 
that  cause  a  galling  of  these  gears? 

A.     Yes — lack  of  oil  would. 

Q.  In  other  words,  lack  of  oil  or  starvation  of 
lubrication  at  that  point  could  just  as  likely  have 
been  the  cause  as  any  other  cause  that  has  been 
suffs-ested  in  vour  testimonv? 

A.  Yes,  lack  of  oil  or  lack  of  lubrication  is  just 
the  same  as  lubrication  with  oil  with  water  in  it. 

Q.  Did  you  note  the  appearance  of  the  engine 
apart  from  the  inspection  of  the  interior  parts? 

A.     Of  the  specific  involved  parts,  do  you  mean? 

Q.     Yes.  [1152] 

A.     Well,  of  course,  the  main  engine  as  it  ap- 
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peared  to  me  looked  like  any  other  engine  which 
was  partially  torn  down  and  was  up  for  examina- 
tion and  all  of  that. 

Q.  Did  you  make  an  examination  of  the  air, 
lube,  and  water  lines'? 

A.     No,  I  didn't  make  such  an  examination. 

Q.     Or  of  the  tubing  I  have  referred  to? 

A.  No,  the  tubing  gets  out  of  full  view,  but  what 
I  saw  was  all  right,  but  I  didn't  trace  any  lines 
to  see  about  this  and  that. 

Q.  AYell,  did  you  notice  or  did  you  check  the 
lines  or  the  tubing  which  led  to  the  vertical  timing 
gears  which  were  galled,  that  is,  the  lubricating  oil 
lines  on  the  original  system?  A.     No. 

Mr.  Hokanson:     That  is  all. 

(Discussion  by  counsel  off  the  record.) 
Redirect  Examination 
By  Mr.  Howard: 

Q.  Did  the  fact  that* there  were  ser^dce  repre- 
sentatives and  other  representatives  of  the  engine 
manufacturer  present  at  the  time  of  your  inspec- 
tion have  any  bearing  on  your  report? 

A.     No. 

Mr.  Hokanson:  I  shall  object  to  the  question 
as  not  [1153]  lieing  witliin  the  scope  of  redirect 
examination. 

Mr.  Howard:  He  testified  on  cross-examination 
that  the  representatives  of  the  engine  manufacturer 
were  present." 


The  Court:     The  objection  is  overruled. 
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"Q.  Were  you  relying  upon  them  to  any  extent, 
that  is,  the  representatives  of  the  engine  manufac- 
turer, to  determine  the  extent  of  the  repairs  neces- 
sary to  the  main  engine? 

A.  No.  We  just  simply  saw  that  the  involved 
parts,  that  is,  the  damaged  parts  were  being  re- 
placed and  that  the  defective  heat  exchanger  system 
was  corrected — the  cooling  system  was  being  cor- 
rected. And  with  renewed  parts  and  correct  lubri- 
cation, we  felt  that  the  job  was  adequate  with  which 
to  proceed  to  seat. 

Q.  Now,  these  timing  gears  that  you  have  been 
describing — were  they  of  the  same  design  and  en- 
gineering principle  as  these  other  gears  that  you 
have  been  talking  about  in  connection  with  the 
question  as  to  whether  you  found  similar  damage 
or  galling  on  the  other  gears ;  were  the  timing  gears 
of  the  same  design  1 

A.  Yes,  the  first  set  of  gears  and  the  second  set 
of  gears  appeared  to  have  parallel  damage.  [1154] 

Q.     In  the  vertical  shaft?  A.     Yes. 

Q.  But  when  speaking  of  other  gears  in  the 
engine  that  did  not  sustain  this  damage — were  they 
helical  gears? 

A.     No,  they  were  straight  gears. 

Q.  They  operated  on  a  different  engineering 
principle,  did  they?  A.     Yes. 

Q.  Would  that  have  any  effect  on  the  amount 
of  pressure  or  weight  of  the  bearings  that  was 
carried  by  those  gears? 

A.     Well,  in  my  opinion,  I  think  it  is  generally 
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conceded  that  a  helical  gear  has   one   difference: 
opportimity  for  a  grinding  motion  in  the  helical 
gears  that  would  not  obtain  in  a  straight  spur  gear. 
There  is  an  additional  frictional  proposition  there. 

Q.  What  is  the  customary  method  of  determin- 
ing the  grade  of  lubricating  oil  used? 

Mr.  Hokanson:     If  you  know. 

A.  Well,  the  engineers  who  design  an  engine 
with  a  train  of  gears  and  with  certain  bearings — 
they  have  to  determine  together  with  the  lubricating 
engineers  the  type  of  oil  that  is  required  for  the 
lubrication  of  the  engine.  That  is  a  very  highly 
specialized  thing  which  is  developed  by  the  manu- 
facturers of  the  engine. 

Q. .  Did  you  look  at  the  manufacturer's  manual 
to  find  [1155]  out  what  really  was  planned  to  be 
used  % 

A.  To  the  manual,  yes;  that  is  what  we  would 
ordinarily  look  to. 

Mr.  Howard:     That  is  all. 

Recross  Examination 
By  Mr.  Hokanson: 

Q.  Aren't  helical  gears  more  efficient  than  spur 
gears  % 

A.  Now,  you  are  getting  into  the  gear  man's 
province.  Helical  gears,  in  my  opinion,  are  designed 
to  fit  certain  situations,  and  the  way  this  engine 
is  set  up  the  designer  found  that  helical  gears  were 
essential  and  more  simplified  as  a  medium  for 
power  to  the  camshaft. 

Does  that  answer  your  question? 
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Q.  No,  it  doesn't.  My  question  was,  Aren't  heli- 
cal gears,  by  virtue  of  the  nature  and  design,  more 
efficient  than  spur  gears? 

A.  They  certain  would  be  to  transfer  power 
around  an  angle  the  way  they  do  it. 

Mr.  Hokanson:     I  have  no  further  questions. 

Redirect  Examination 

By  Mr.  Howard: 

Q.  Mr.  Summers,  are  you  related  to  the  Mr. 
Summers  of  Merrit,,  Summers  &  Bucey,  attorneys, 
of  Seattle,  Washington  ?  A.     No,  I  am  not. 

Mr.  Howard:     That  is  all.  [1156] 

Mr.  Hokanson:  Nothing  further  from  this  wit- 
ness." 


Mr.  Howard:  That  concludes  the  deposition  of 
Mr.  Harry  Summers,  which  I  oifer  in  evidence  as 
a  part  of  cross  libelant's  case  in  chief. 

The  Court:     It  is  so  received. 

Mr.  Howard:  Your  Honor,  I  am  going  to  re- 
serve my  offer  on  these  last  several  exhibits  until 
we  can  do  a  little  research  this  evening. 

The  Court:  I  wish  both  of  you  would  do  some 
research  on  the  general  admissibility  of  marine  sur- 
veyor's reports.  If  you  have  some  such  reference 
to  the  general  law,  where  it  can  be  picked  up,  I 
think  I  would  like  that  now. 

Mr.  Howard :  We  found  one  reference  in  Corpus 
Juris,  I  am  not  satisfied  it  is  the  only  one.  Volume 
II,  under  Admiralty,  Section  139  at  p.  263. 
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The  Court:     Is  it  C.J.S.? 

Mr.  Howard:  Yes,  your  Honor.  Particularly 
under  footnote  49. 

The  Court:     What  is  the  Hough  decision? 

Mr.  Le  Gros:  Rogers  and  Learned  Hand,  the 
three  of  them  were  on  that  case.  There  is  an  earlier 
case,  in  1934.  [1157] 

The  Court:  You  are  not  responding  to  my  ques- 
tion about  the  Hough  decision. 

Mr.  Legros :  He  is  looking  it  up  now.  I  will  give 
you  an  earlier  case:  City  of  Chester,  39  Federal 
Reporter  p.  429. 

The  Court:     That  is  quite  ancient. 

Mr.  Legros:  That  is  the  one  Judge  Hough  used 
as  a  basis.  249  F.  718,  the  Hough  decision. 

The  Court:  Court  is  adjourned  until  tomorrow 
morning  at  9 :30. 

(At  4:55  o'clock  p.m.,  Wednesday',  April  13, 
1949,  proceedings  adjourned  until  9:30  o'clock 
a.m.,  Thursday,  A])ril  14,  1949.)    [1158] 

A])ril  14,  1949—9:30  o'cUiek  a.m. 

Mr.  Howard:  We  have  agreed  with  counsel  for 
the  libelant  on  a  stij^ulation  which  will  serve  to 
limit  some  proof  here,  which  wo  would  like  to 
announce  to  the  Court  at  this  time. 

This  is  with  reference  to  the  damages  claimed 
by  the  cross  libelant  and  refers  to  expenditures  at 
Los  Angeles.  The  stipulation  we  propose  is  agree- 
able to  all  counsel.  The  vouchers  have  not  yet  been 
marked. 
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Let  it  be  stipulated  that  Exhibit  A-24,  consisting 
of  invoices  and  vouchers  for  disbursements  at  Los 
Angeles  in  the  total  sum  of  $1409.89  represents 
items  and  services  purchased  and  furnished  to  the 
tanker  Urania  during  November,  1948;  that  the 
cost  in  the  case  of  each  item  is  reasonable,  and  each 
of  said  invoices  has  been  paid  by  or  on  behalf  of 
the  claimant  shipowner  and  may  be  offered  and 
admitted  in  evidence  in  this  case. 

It  is  further  stipulated,  however,  that  nothing  is 
conceded  by  cross  respondent  with  respect  to  the 
necessity  of  the  items  represented  by  the  invoices 
and  vouchers  herein,  nor  their  relationship  to 
claims  of  cross  libelant.  [1159] 

If  the  Court  please,  with  respect  to  these  vouch- 
ers, which  I  ask  the  clerk  to  now  mark  as  Respond- 
ent's Exhibit  A-24,  we  have  not  yet  had  an  oppor- 
tunity to  remove  several  vouchers  which  by  agree- 
ment liave  been  eliminated.  May  it  be  stipulated 
that  we  will  remove  those  at  the  first  opportunity 
at  the  recess  so  as  to  reduce  the  vouchers  to  the 
total  of  $1409.89  as  indicated  in  the  stipulation? 

Mr.  Hokanson:     It  may  be  so  stipulated. 

(Invoices  marked  ResjDondent's  Exliibit  A-24 
for  Identification.) 

Mr.  Howard :  I  would  next  like  to  have  the  clerk 
mark  the  Pacific  Towboat  &  Salvage  Company 
invoices. 

(Towing  invoices  marked  Respondent's  Ex- 
hibit A-25  for  Identification.) 
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The  Court:  Has  A-24  been  marked  before  this 
morning  ? 

Mr.  Howard:     No,  your  Honor. 

The  Court:     Have  you  offered  A-24? 

Mr.  Howard:  I  was  going  to  offer  them  all  as 
a  group  when  I  complete  the  stipulation.  The  same 
stipulation,  if  the  Coui't  please,  would  apply  to 
Identification  A-25,  being  towing  invoices  for  the 
services  of  the  tug  Pacfic  Retriever  in  towing  the 
vessel  from  a  point  off  the  West  Coast  of  Mexico 
to  [1160]  Los  Angeles  in  the  adjusted  total  of 
$4118. 

Counsel,  as  to  that  item  may  it  be  stipulated  that 
Exhibit  A-25  represents  towage  services  purchased 
or  furnished  to  the  tanker  Urania  during  Novem- 
ber 1948,  that  the  cost  as  to  this  item  is  reasonal)le, 
and  said  invoice  has  been  i^aid  by  or  on  behalf  of 
the  claimant  shipowner,  and  may  be  offered  and 
admitted  in  evidence  in  this  case?  It  is  further 
stipulated,  however,  that  nothing  is  conceded  by 
cross  respondent  with  respect  to  the  necessity  of  the 
item  represented  by  the  invoices  and  vouchers 
herein,  nor  the  relationship  to  claims  of  cross 
libelant. 

Mr.  Hokanson:     It  may  lie  so  stipulated. 

Mr.  Howard:  At  this  time  I  will  oifer  A-24  and 
A-25. 

The  Coui-t :  Do  you  wish  to  state  your  objection 
to  each? 

Mr.  Hokanson:     My  objection  is  the  genernl  olv 
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jection  heretofore  made,  your  Honor,  that  there  has 
been  no  foimdation  laid  for  the  relationship  of 
these  items  to  the  work  done  by  Connnercial  Ship 
Repair;  and  the  continuing  objection  made  earlier 
in  the  case  with  respect  to  the  item  of  acceptance 
of  tl],e  vessel  by  the  cross  libelant  and  the  claim 
made  thereafter. 

The  Court:     Do  you  understand  it?  [1161] 

Mr.  Howard:  I  understand,  if  the  Court  please, 
but  I  believe  that  objection  is  contained  in  the 
body  of  the  sti]3ulation,  that  nothing  is  conceded 
mth  respect  to  the  relationship  of  the 

The  Court:  But  in  order  for  the  cross  respond- 
ent to  preserve  his  objection  going  to  the  merits, 
he  should  state  it  in  the  record,  if  it  has  not  already 
been  done. 

Mr.  Howard:  I  understand  that  subject  to  that 
continuing  objection,  counsel  is  agreeable  to  having 
these  documents  admitted  in  evidence? 

Mr.  Hokanson :     That  is  correct. 

The  Court:  The  objection  is  overruled.  Re- 
spondent's Exhibits  A-2.5  and  A-25  are  admitted. 

(Respondent's   Exhibits  A-24  and  A-25   re- 
ceived in  evidence.) 
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RESPONDENT'S  EXHIBIT  A-25 

Invoice 
Pacific  Tow  Boat  &  Salvage  Company 

Nov.  11,  1948 
No.  914 
To:  M/S  Urania  and/or  Owners, 
c/o  General  Steamship  Corp. 
Berth  230  E, 
Term.  Island,  Calif. 

Services  of  Tug  Pacific  Retriever: 

Towing  M.S.  Urania  from  70  miles  sonth  of  Cape 
San  Lucas,  Mexico,  to  Craig  Shipbuilding  Co.,  Long 
Beach,  Calif. 

Nov.  6th  (8:30  AM)  to  Nov.  11th  (1:00 
PM)  1948— flat  price $4286.00 

No  transportation  tax  from  Mexican  Waters. 

/s/  ANDREAS  BEIS, 
Master. 
[Rubber  stamp] 

Comp.  O.K.  M.K. 

Appr'd  RHH 

Check  No.  84894 

Amount  $4286.00 

Charge  to  120-60-1 

Seen,  noted  and  approved  without  prejudice,  sub- 
ject to  adjustment. 
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BEST  &  COMPANY, 
By  /s/  FRANK  G.  NIVER, 

Lloyd's  Sub  Agents, 
Los  Angeles,  Calif. 

[Stamped]:     Paid  Nov.  17,  1948. 
/s/  F.  A.  GRUBER, 

Pacific?.  Towboat  &  Salvage  Co. 

Invoice 
Pacific  Tow  Boat  &  Salvage  Company 

Mar.  11,  1948 
No.  50 
To:  M/S  Urania  and/or  Owners, 
c/o  General  Steamship  Corp. 
Terminal  Island,  Calif. 

Credit  Memo 

1680  gallons  of   Dark  Diesel   Fuel  taken   from 
M/S  Urania    $168.00 

Invoice 
Pacific  Tow  Boat  &  Salvage  Company 

Nov.  11,  1948 
No.  914 

To:  M/S  Urania  and/or  Owners, 
c/o  General  Steamship  Corp. 
Berth  230  E, 
Terminal  Island,  Calif. 
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Services  of  Tug  Pacific  Retriever: 

Towing  M/S  Urania  from  70  miles  south  of  Cape 
San  Lucas,  Mexico,  to  Craigh  Shipbuilding  Yard, 
Long  Beach,  Calif. 

Nov.  6th  (8:30  AM)  to  Nov.  11th  (1:00 
PM)— flat  price   $4286.00 

Credit :  1680  gallons  of  Dark  Diesel  Fuel 
taken  from  M.S.  Urania— at  10c 168.00 

Total    $4118.00 


Respondent's  Exhibit  A-25  admitted  April  14, 
1949. 

Claimant's  and  Cross-Libelant's  Exhibits  Nos. 
U-1,  U-3  and  U-4  inclusive  for  identification  March 
24,  1949. 


Mr.  Howard:  Next,  if  the  Court  please,  as  to 
Identification  A-17,  being  a  group  of  13  pages  of 
invoices  of  the  Union  Diesel  Engine  Company, 
comisel  have  agreed  as  to  an  adjustment  in  the 
amount  of  those  invoices  to  eliminate  certain  items 
which  by  the  testimony  we  concede  are  not  in  any 
way  related  to  the  claims  of  the  cross  libel  in  this 
case,  which  would  reduce  the  total  amount  of  those 
invoices  to  the  sum  of  $4275.78. 

With  that  reduction,  which  we  will  also  under- 
take to  make  on  the  invoices  with  leave  of  the 
Court  to  eliminate  those  items   in  some   way  by 
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notation  on  the  [1162]  invoices  to  reduce  the  fig- 
ure to  that  amount,  I  now  offer  Identification  A-17. 

Mr.  Hokanson:  In  addition  to  the  subject  of  the 
continuing  objection  made  with  respect  to  the  merits 
of  these  items,  I  will  object  to  the  introduction  of 
the  exhibit  at  this  time  on  the  ground  that  the  same 
is  not  admissible  for  the  reason  that  the  testimony- 
has  not  established  that  all  of  the  items  therein 
contained  were  necessary  or  proper  for  the  repair 
of  the  vessel  Urania  arising  out  of  the  breakdown 
which  has  heretofore  been  described  by  the  testi- 
mony. 

There  is,  I  submit.  Your  Honor,  testimony  by 
witnesses  called  in  behalf  of  the  cross  libelant  who 
have  disputed  the  necessity  of  many  of  those  items 
— all  of  which  I  have  not  taken  the  time  to  analyze, 
Your  Honor — but  in  a  great  many  cases,  there  is 
considerable  doubt  with  respect  to  whether  proper 
proof  has  been  shown  as  to  the  need  for  those  items, 
and  since  the  invoices  are  offered  as  a  group,  I 
object  to  their  admissibility  on  that  ground. 

The  Court:  The  objection  is  overruled.  Re- 
spondent's Exhibit  A-17  is  now  admitted. 

(Respondent's  Exhibit  A-17  received  in  evi- 
dence.) 


1308  Compania  Naviera  Limitada,  etc. 

(Deposition  of  Sidney  W.  Newell.) 

RESPONDENT'S  EXHIBIT  A-17 

The  Union  Diesel  Engine  Company 
2200  East  Seventh  Street 
Oakland  6,  California,  U.  S.  A. 
Date  of  Contract,  10/28/48 
Contract  No.,  Wire  &  Phone  from  N.  Y. 

Sold  to :  Compania  Naviera  Limitada      Invoice  No.,  67389 

c/o  Simpson,  Spence  &  Young     Invoice  Date,  10/28/48 
52  Broadway  Vendor's  No.,  R-2777 

New  York,  N.  Y. 

Shipped  to :  M.  V.  Urania 

Manzanillo,  Mexico 

From,  Oakland,  Calif. 
Date  Shipped,  10/28/48  F.O.B.,  Oakland,  Calif. 

Via,  N.  A.  Cross  (Air  Plane  Passenger) 

Quantity  Description  Unit  Price        Amount 

Repair  Parts  for  Diesel  engine  #42538 — Model 
V6— 560  H.P.  in  Boat  Urania 

1     V6-1490         Vertical  shaft  drive  gear $120.00 

1     V6-1403         Vertical  shaft  lower  gear 97.50 

1  V6-1452A      Vertical  shaft  base  bearing 

bushing  4.00 

2  V6-1486  Ball   Bearing 18.10  36.20 

2  M-581  Tubing  elbow ~ 35  .70 

2  M-583  Tubing  union  half 28  .56 

1  M-586  Tubing  tee  .44 

1  M-588  Tubing  union .25 

1  Pc.  tubing  copper,  1/4"  x  12  feet  1.20 

$260.85 
Net  Weight,  82  lbs. 

Declaramos  que  los  datos  y  valores  asignados  a  las  mercancias 
mencionadas  en  csta  factura,  son  los  verdaderos  y  que  proco- 
demos  con  legal idad  y  l)uena  fe. 

We  hereby  certii'y  that  the  above  values  and  details  are  true 
and  correct. 

The  Union  Diesel  Engine  Company 
By  (ieo.  W.  Kmerson,  Secretary. 
(Stamped)  :  Paid  Dec.  7,  1948,  Union  Diesel  Engine  Co. 
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Eespondent's  Exhibit  A-17 — (Continued) 

The  Union  Diesel  Engine  Compan}- 
2200  East  Seventh  Street 
Oakland  6,  California,  U.  S.  A. 
Date  of  Contract,  10/28/-4S 

Sold  to:  Compania  Naviera  Limitada  Invoice  No.,  67394 

c/o  Simpson,  Spence  &  Young  Invoice  date,  10/30/48 

52  Broadway  Vendor's  No.,  R-2776 
New  York,  N.  Y. 

Date  Shipped,  10/28/48  From,  Oakland,  Calif. 

F.O.B.,  Oakland,  Calif. 

Description  Amount 

a/c  Engine  #42538,  V-6.560/6— Urania 
Paid  a/c 
Airplane  ticket  to  Mexico  City $136.91 

(Stamped)  :  Paid  Dec.  7, 1948,  Union  Diesel  Engine  Co. 
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Respondent's  Exhibit  A-17 — (Continued) 

The  Union  Diesel  Engine  Company 

2200  East  Seventh  Street 

Oakland  6,  California,  U.  S.  A. 

Sold  to :  Compania  Naviera  Limitada  Invoice  No.,  67459 

c/o  Simpson,  Spenee  &  Young  Invoice  Date,  11/12/48 

52  Broadway  Vendor's  No.,  R-2776 
New  York,  N.  Y. 

a/c  Engine  #42538,  V-6,560/6— Urania  (YO-73) 

2nd  Progress  Invoice 

Description  Unit  Price  Amount 

Services,  Engineer  Cross  from  Octo- 
ber 28  to  November  11,  both  inclu- 
sive   15  Days  @  $30.00  $450.00 

October  28,  1948 : 

Local  expenses.  Engineer  Cross : 

Taxi   1.00 

Bridge  Tolls  50 

Tourist  Card 1.49 

Baggage  Chgs.  Plane  20.90  23.89 

Expenses  in  Mexico : 

Oct.  29     Fare,  Mexico  City  to  Man- 

zanillo,  Mexico $66.61 

Pullman  12.40 

Meals  10.00 

Taxi   25.00 

Baggage  Charges 6.00 

Telephone   13.00 

Customs  Charges  435.67 

Oct.  30    Meals 15.50 

Baggage  6.00 

Oct.  31    Meals 5.00 

Lodging  20.00 

Baggage  10.00 

Water  Taxi 16.00  Exchange 

641.18  @  $5.85        109.61 
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Respondent's  Exhibit  A-17 — (Continued) 

The  Union  Diesel  Engine  Company 

2200'  East  Seventh  Street 

Oakland  6,  California,  U.  S.  A. 

Sold  to :  Compania  Naviera  Limitada  Invoice  No.,  67459 

c/o  Simpson,  Spence  &  Young  Invoice  Date,  11/12/48 

52  Broadway  Vendor's  No.,  R-2776 
New  York,  N.  Y. 

Description  Unit  Price        Amount 

Phone  calls  by  Mr.  S.  W.  Newell  at  Los  Angeles : 

Nov.    3     To  M.  V.  Urania $23.50 

Nov.    4     To  General  Steamship  Company .45 

Nov.    6     To  M.  V.  Urania 7.35 

Nov.    7     To  M.  V.  Urania 5.00       $  36.30 

Phone  calls  to  Mr.  S.  W.  Newell  from  Oakland : 

Oct.  27     To  San  Diego 2.28 

Oct.  28     To  San  Diego 2.28 

Nov.    8     To  M.  Y.  Urania 4.50 

Nov.    9     To  General  Steamship  Company 2.30  11.36 

631.16 
Insurance  13.13 


$644.29 

(Stamped)  :  Paid  Dec.  7,  1948,  Union  Diesel  Engine  Co. 
Note :  Other  expenses  and  services  on  later  billings. 
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Eespondent's  Exhibit  A-17 — (Continued) 

The  Union  Diesel  Engine  Company 

2200  East  Seventh  Street 

Oakland  6,  California,  U.  S.  A. 

Sold  to :  Compania  Naviera  Limitada  Invoice  No.,  67463 

c/o  Simpson,  Spenee  &  Young  Invoice  Date,  11/13/48 

52  Broadway  Vendor's  No.,  R-2776 
New  York,  N.  Y. 

Shipped  to :  M.  V.  Urania  and  Owners 
c/o  Craig  Shipbuilding  Co., 
Long  Beach,  California 

Date  Shipped,  11/13/48  From  Oakland,  Calif. 

Via,  Air  Freight  F.O.B.  Oakland,  Calif. 

Description  Unit  Price        Amount 

a/c  Engine  #42538,  V-6,560/6— Urania 

1     V6-1005     Camshaft  gear  $172.50 

1      V6-1405     Vertical  shaft  gear 85.00 

2  Set  V6-1455     Lower  vertical  shaft  bearings  @  $12.50      25.00 


$282.50 
(Stamped)  :  Paid  Dee.  7,  1948,  Union  Diesel  Engine  Co. 
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Respondent's  Exhibit  A-17 — (Continued) 

The  Union  Diesel  Engine  Company 

2200  East  Seventh  Street 

Oakland  6,  California,  U.  S.  A. 

Sold  to  :  Compania  Xaviera  Limitada  Invoice  No.,  67477 

c/o  Simpson,  Spence  &  Young  Invoice  Date,  11/17/48 

52  Broadway  A'endor's  No.,  R-2825 
New  York,  N.  Y. 

Shipped  to :  ]\IV.  Urania  and  Owners,  c/o  General  Steamship 
Corp.,  Ltd.,  365  ^Vest  7th  St.,  San  Pedro  (Notify 
consignee  on  arrival) 

Date  Shipped,  11/17/48  From  Oakland.  Calif. 

Via,  United  Air  Freight  F.O.B.  Oakland,  Calif. 

Item     Quantity  Description  Unit  Price    Amount 

a/c  Engine  #42538,  V-6,560/6— 
M.  Y.  Urania  (YO-73) 

1  2         Y6-4494R— Fuel  control  sub  rod 

end  @  $  1.00     $  2.00 

2  12         Y6-3574— Fulflo  fuel  oil  filter  ele- 

ments only  2.00       24.00 

3  2         SY6-2675— L.  0.  ]\Ianifold  Branch 

pipe    6.25       12.50 

4  12         Y6-663G— Copper  Gaskets 06  .72 

12        Y6-665— Rubber  Gaskets  25        3.00 

7  2         Complete  sets  of  crankcase  gaskets, 

as  follows: 

4         V6-1605G— Gaskets  10  .40 

2        V6-1605AG— Gaskets    15  .30 

24         Y6-1607G— Gaskets  50  12.00 

2        Y6-1609G— Gaskets  40  .80 

$55.72 
(Stamped)  :  Paid  Dec.  7,  1948,  Union  Diesel  Engine  Co. 
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Respondent's  Exhibit  A-17 — (Continued) 

The  Union  Diesel  Engine  Company 
2200  East  Seventh  Street 
Oakland  6,  California,  U.  S.  A. 
Date  of  Contract,  11/22/48 

Sold  to :  Compania  Naviera  Limitada  Invoice  No.,  67483 

c/o  Simpson,  Spence  Young  Co.  Invoice  Date,  11/22/48 

52  Broadway  Vendor's  No.,  R-2840 
New  York,  N.  Y. 

Shipped  to :  do 

Date  Shipped :  11/22/48  From  Oakland,  Calif. 

Via,  Railway  Express  F.O.B.  Oakland,  Calif. 

Item     Quantity  Description  Unit  P>rice    Amount 

AV6 
1         6        3221  H.P.  fuel  lines  from  manifold 

to  valves  @  $9.00    $54.00 

(Stamped) :  Paid  Dec.  7, 1948,  Union  Diesel  Engine  Co. 
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Respondent's  Exhibit  A-17 — (Continued) 

The  Union  Diesel  Engine  Company 

2200  East  Seventh  Street 

Oakland  6,  California,  U.S.A. 

Date  of  Contract,  11/8/48 

Sold  to :  Compania  Naviera  Limitada  Invoice  No.,  67488 

c/o  Simpson,  Spence  Young  Co.  Invoice  Date,  11/24/48 

52  Broadway  Vendor's  No.,  R-2805 
New  York,  N.  Y. 

Shipped  To :  M.  V.  Urania 

Long  Beach  From  Oakland,  Calif. 

Via.  Bv  Service  Engineer  F.O.B.  Oakland,  Calif. 

a/c  Engine  #42538,  V-6,560/6— Urania 

Item  Quantity  Description  Unit  Price      Amount 

1  2  AV6-3330— F.P.  suet,  valve  assy @  $12.50     $  25.0a 

2  2  AV6-3320— F.P.  Diseh.  valve  assy 12.50         25.00 

3  45  V6-A1209— Fuel  valve  packing 05  2.25 

4  1  V66-1950A— F.W.  Gauge 13.90 

5  1  V6-1950— F.W.  C4auge  13.90 

6  9  V6-1216— Fuel  valve  seat  gasket 09  .81 

7  1  Bottle  lapping  compound .75 

8  12  V6-1213— Fuel  valve  nozzle  nut  gasket         .05  .60 

9  6  V6-3314A — Fuel   valve    plunger   sheer 

washers  29  1.74 

10  18          V6-3302G— Copper  gasket 06  1.08 

11  12          V6-3358— Copper  gasket  17  2.04 

12  11           V6-3327-1— Copper  gasket .10  1.10 

13  18           V6-3307G— Copper  gasket 12  2.16 

14  6  V6-3316A— Copper  gasket 10  .60 

15  6  V6-3316— Copper  gasket  08  .48 

16  6  3358- V6— Copper  gasket  10  .60 

17  1  3801B— F.P.  cyl.  locknut  wrench .60 

18  1  3801A — F.P.  valve  cage  locknut  wrench  .50 

19  1  8934— F.P.  plunger  nut  wrench 1.15 

20  1  15682— F.P.  fitting  wrench 3.10 

21  1  809 — F.P.  priming  pump  cyl.  wrench....  2.08 

22  2  V6-1154A— Splash  guard  between  valve 

lever  brck 1.00  2.00 

23  12           M1369— 10/32  RH  screws  s/g  long OOI/2  .06- 

24  12           M391— 10-24  x  %  RH  screw OOI/2  -06 

25  12           M396— 12-24  x  3/g  RH  screw 00%  .08 

26  6  ,907—1/4"  tee  BI 21  1.26 
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Respondent's  Exhibit  A-17 — (Continued) 

Item  Quantity  Description  Unit  Price 

27  6  M604— 1,4  X  li/o  nipple  BI 06 

28  3  V6-6633 — A.S.  Tubing  connecting 

screw  1,25 

29  6  V6-6633— Washer   02 

30  6  K6-6634— 5/16  tubing  connector 1.00 

31  12  M570— %  HP  Union  nut  41F 20 

32  6  M571— %  X  1/4  P.T.  half  union  48F..@         .35 

33  6  M569— %  x  14  P.T.  Elbow  49F 44 

34  6  M1125— 14  X  i/i  P.T.  comp.  elbow  69F..         .31 

35  6  M581— 14  X  i/s  P-T.  comp.  elbow  69F 26 

36  6  M583 — 14  x  Yg  P.T.  comp.  connector 

68F 17 

37  1  Set      Straight  shank  drills 

38  41/2  lbs.     14  OD  copper  tubing 75 

39  914  lbs.     5/16  OD  copper  tubing 70 

40  13  lbs.     %  OD  copper  tubing 65 

41  2  V6-3872— Piston  stops  7.50 

42  1  13/32  straight  shank  drill 

43  1  10-24  tap,  #1  starting 

44  1  #24  straight  shank  drill 

45  1  New  type  governor  crosshead  assy. 

for  V6  engine 

46  1  New  type  governor  weight  assy. 

for  V6  engine 

47  1  V6-1310A — Governor  casing  oil 

deflector   5.00 

48  1           Taper  pin  #8,  4"  long,  drilled .50 

49  1  M562 — Steel  cotter  pin No  charge 

50  1          V6-1490— Vertical  shaft  drive  gear 120.00 

51  1           V6-1403— Vertical  shaft  lower  gear 97.50 

52  1           3/16-%"  copper  tube  flaring  tool 7.50 

53  1  V6-3868— Fuel  valve  tip  cleaning  .014"  .10 

54  12  M579— 5/16"  x  3"  steel  cotter  pins .15 

55  12  V6-663G— 1/16  x  7/16  x  21/32  oil 

terminal  gaskets  (cop.)  06  .72 

56  2  V6-1455 — Lower  vert,  thrust  shaft 

brg 12.50         25.00 

567.79 
21/2%  sales  tax 14.19 

$581.98 
(Stamped)  :  Paid  Dec.  7.  1948.  Union  Diesel  Ensrine  Co. 
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The  Union  Diesel  Engine  Company 

2200  East  Seventh  Street 

Oakland  6,  California,  U.  S.  A. 

Date  of  Contract,  11/13/48 
Contract  No.,  Ltr. 

Sold  to :  Compania  Naviera  Limitada  Invoice  No.,  67488 

e/o  Simpson,  Spence  &  Young  Invoice  Date,  11/26/48 

52  Broadway  Vendor's  No.,  R-2825 
New  York,  N.  Y. 

Shipped  To :  M.  V.  Urania  &  Owners 

c/o  Steamship  Corp.,  Ltd., 
365  West  7th  St., 
San  Pedro,  California 

Date  Shipped :  11/17/48  From  Oakland,  Calif. 

Via,  United  Air  Freight  F.O.B.  Oakland,  Calif. 

Item    Quantity  Description  Unit  Price        Amount 

a/c  Engine  #42538,  V-6,  560/6— M.  V.  Urania 

5         1         V6-1005  Helical  Gear $172.50 

1        V6-1405  Helical  Gear 85.00 

1  V6-1490  Helical  Gear 120.00 

377.50 
Adjustment : 
R.2805— Invoice  #67488: 

2  V6-1455  Lower  Vert.  Thrust  Shaft 

Bearing  (not  received  at  Long 

Beach)  25.00     $352.50 

Sales  Tax  on  Material  21/2% 8.81 

$361.31 
(Stamped)  :    Paid   Dec.    7,    1948,    Union   Diesel   Engine    Co. 
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The  Union  Diesel  Engine  Company 
2200  East  Seventh  Street 
Oakland  6,  California,  U.  S.  A. 
Date  of  Contract,  10/28/48 

Sold  to :  Compania  Naviera  Limitada  Invoice  No.  67509 

c/o  Simpson,  Spence  &  Young  Invoice  Date,  11/26/48 

52  Broadway  Vendor's  No.,  R-2776 
New  York,  N.  Y. 

Shipped  To :  M.  V.  Urania 

Long  Beach,  California 

Via,  Service  Engineer 

3rd  Progress  Invoice 

Description  Unit  Price      Amount 

Services — Engineer  Cross : 
November  12th  to  November  25,  1948,  both 

inclusive— 14  days @  $30.00     $420.00 

Services — Engineer  Firth  : 
November  10th  to  November  19,  1948,  both 

inclusive— 110  hours   3.75       412.50 

Services — Engineer  M.  L.  Newell : 
November  11th  to  November  16,  1948,  both 

inclusive— 6II/2  hrs 3.75       230.63 

Services — Engineer  S.  W.  Newell : 

Three  days 30.00        90.00 

1,153.13 

Compensation  insurance  on  labor 36.62 

Expenses  as  attached 441.83 

Prepaid  Air  Freight  Charges  to  Los  Angeles 

11/12/48   6.80 

Prepaid  Air  Freight  Charges  to  Los  Angeles 

11/13/48   1.55 

Telephone  Calls  11/11 $5.63 

11/15 3.06 

11/15 3.56 

11/16 4.06  16.31 

$1,656.24 
(Stamped)  :  Paid  Dec.  7,  1948,  Union  Diesel  Engine  Co. 
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The  Union  Diesel  Engine  Company 

2200  East  Seventh  Street 

Oakland  6,  California,  U.  S.  A. 

Date  of  Contract,  10/28/48 

Sold  To :  Compania  Naviera  Limitada  Invoice  No.,  67509 

c/o  Simpson,  Spence  &  Young  Invoice  Date,  11/26/48 

52  Broadway  Vendor's  No.,  R-2776 
New  York,  N.  Y. 

Expenses  of  Service  Engineers  : 

Description  Unit  Price  Amount 

Service  Engineer  Cross: 

November  1  to  November  10 None 

November  11— Hotel  32.00 

November  13— Meals  4.80 

November  14— Meals  3.00 

November  15— Hotel  16.00 

November  16 — Meal  $1.25 

Mex.  tourist  card-  1.50  2.75 

Paid  United  Service 

Repairs— 2  Fresh  Water  Coolers  }  140  gg  U.  S.  $  $199.20 

1  Oil  Cooler  ) 

November  23 — Air  Transportation 

Manzanillo  to  Guadlajara M.  $     61.00 

Meals 18.25 

November  24 — Air  Transportation 

Guadlajara  to  Los  Angeles 491.15 

Meals 11.50 

Taxi 10.00 

November  25— Meals  2.00 

594.01  @  6.78  87.61 

Air  Transportation  to  Oakland 42.10 

Taxi 2.50 

331.41 
Adjusting  previous  billing  Engineer  Cross : 
Expenses  to  October  31,  1948 : 

Mexican  Exchange  shown  as  $5.85 

or  M.  $641.18 $109.61 

Should  have  been  @  6.78  or 

M.  $641.18  94.58  15.03 

316.38 
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The  Union  Diesel  Engine  Company 
2200  East  Seventh  Street 
Oakland  6,  California^  U.  S.  A. 
Date  of  Contract,  10/28/48 

Sold  to :  Compania  Naviera  Limitada  Invoice  No.,  67509 

c/o  Simpson,  Spence  &  Young  Invoice  Date,  11/26/48 

52  Broadway  Vendor 's  No.,  R-2776 
New  York,  N.  Y. 

Description  Unit  Price      Amount 

Service  Engineer  Firth : 

Auto  mileage  Oakland  to  Long  Beach  and 
return,  including  local  use  of  auto  at  Long 
Beach  and  Los  Angeles — 1,025  miles....@  $.04  $41.00 

November  10 — ]\Ieals  and  hotel  en  route 6.15 

November  19 — Meals  and  hotel  en  route 3.70       $50.85 

Service  Engineer  IM.  L.  Newell : 

Phones  and  miscellaneous  expenses 4.85 

Services  S.  W.  Newell : 

Auto  mileage  150  miles @  $.04       6.00 

Hotel  and  meals 8.50 

Phone  5.25 

Personal  tools  furnished    (not  returned)   as 
agreed 50.00        69.75 


$441.83 
(Stamped)  :  Paid  Dec.  7,  1948,  Union  Diesel  Engine  Co. 
(Admitted  April  14,  1949) 
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Mr.  Howard:  Next,  if  the  Court  please,  as  to 
Identifications  A-21,  A-22  and  A-23,  being  survey 
reports  of  Mr.  Pike,  Mr.  Dupuy  and  Mr.  Summers, 
identified  in  depositions  yesterday,  we  have  agreed 
with  counsel  for  the  cross  respondent  that  it  may  be 
the  law  of  the  case  that  these  survey  reports  so 
identified  may  be  admitted  for  the  purpose  of  show- 
ing the  Court  the  truth  of  the  matters  within  the 
personal  knowledge  or  observation  of  the  surveyors 
as  shown  in  their  reports  and  in  their  testimony. 

The  Court:  Excluding  therefrom  statements  by 
him  based  ol)viously  upon  hearsay? 

Mr.  Howard:     That  is  correct,  Your  Honor. 

Mr.  Hokanson:  For  the  record.  Your  Honor, 
may  the  record  show  that  this  stipulation  is  made 
subject  to  my  continuing  objection,  and  that  other 
than  that  we  agree  the  survey  reports  are  admissible 
to  the  extent  Mr.  Howard  has  announced. 

The  Court:  The  objection  to  each  of  these  ex- 
hibits stated  by  counsel  for  the  libelant  and  cross 
respondent  is  overruled  in  each  instance.  Respond- 
ent's Exhibit  A-21  is  admitted.  Respondent's  Ex- 
hibit A-22  is  admitted.  Respondent's  Exhibit  A-23 
is  admitted. 

(Respondent's  Exhibits  A-21,  A-22  and  A-23 
received  in  evidence.) 
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EESPONDENT'S  EXHIBIT  A-21 

American  Bureau  of  Shipi)ing 
45  Broad  Street,  New  York  4,  N.  Y. 

(This  form  is  to  be  used  in  confirmation  of 
class  only.) 

Report  No.  3261 

Los  Angeles  Harbor  November  17,  1948 
M.  V.  ''Urania" 

This  Is  To  Certify  that  the  undersigned  surveyor 
to  this  Bureau  did  at  the  request  of  General  Steam- 
ship Company,  agents,  attend  the  steel  screw  motor 
tank  vessel  ''Urania"  of  Panama,  R.P.,  Gross  Tons 
690,  while  she  lay  afloat  at  the  Craig  Shipyards, 
Long  Beach,  California  on  November  11,  1948,  and 
subsequent  dates,  in  order  to  report  on  condition 
of  the  vessel  for  damage  in  way  of  main  engine,  and 
for  permanent  repairs  carried  out  at  this  time.  For 
further  particulars  see  vessel 's  log  books  and  report 
as  follows: 

The  vessel  arrived  at  this  port  under  tow  of  tow 
boat  "Pacific  Retriever"  on  November  11,  1948. 

Upon  Examination  Found 

Main  Engine 

1.     A  total  of  four  (4)  upper  and  lower  helical  tim- 
ing gears  destroyed. 
Recommended :  Remove  and  replace  necessary  parts 
to  renew  four  (4)  destroyed  helical  timing  gears. 
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2.  Water  jacket  gasket  in  way  of  lube  oil  terminal 
on  the  port  side  of  the  No.  2  cylinder  leaking. 

Recommended:  Renew  gasket. 

3.  A  total  of  13  leaks  in  way  of  joints  of  two  (2) 
fresh  water  coolers  and  one  (1)  lube  oil  cooler. 

Recommended:    Coolers    to    be    cleaned,    repaired, 
tested  and  proved  tight. 

4.  Signs  of  contaminated  lube  oil,  and  salt  water 
in  smniDS  of  engine  base. 

Recommended:  Clean  and  flush  lube  oil  system  and 
install  new  lube  oil. 

5.  The  No.  6  crank  bearing  was  opened,  cleaned, 
examined  and  found  satisfactory  and  closed  \xp 
in  good  order. 

Recommended :  Satisfactory. 

6.  The  No.  7  main  bearing  was  opened,  cleaned, 
examined  and  found  satisfactory  and  closed  up 
in  good  order. 

Recommended :  Satisfactory. 

7.  The  main,  thrust  bearing  was  opened,  cleaned, 
examined  and  found  satisfactory  and  closed  up 
in  good  order. 

Recommended:  Satisfactory.  Flush  and  install  new 
lube  oil. 

8.  Overhead  camshaft  journals  and  bearings  were 
cleaned,  examined  and  found  satisfactory. 

Recommended :  Satisfactory. 

9.  Vertical  shaft  in  way  of  damaged  timing  gears. 
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Recommended:   Check   for  truth.     Close   up   main 
engine  ready  for  service. 

Upon  completion  of  the  above  recommended  re- 
pairs a  dock  trial  and  a  sea  trial  was  held  and 
proved  satisfactory.  It  is  recommended  that  the 
vessel  be  retained  in  her  present  classification  with 
this  Bureau. 

/s/EDWIN  W.  PIKE, 
Surveyor. 

Respondent's  Exhibit  A-21  admitted  April  14, 
1949. 

Claimant's  and  Cross-Libelant's  Exhibits  X-1  and 
X-2  inclusive,  for  identification  March  25,  1949. 


RESPONDENT'S  EXHIBIT  A-22 

Lloyd's 

Survey  No.  L  265-48 

Certificate  of  Appointment  of  Surveyor  by  Lloyd's 

Agent  for  the  Purpose  of 

Survey  on  Ship 

A  request  for  the  appointment  of  a  Surveyor  hav- 
ing been  received  by  us  from  General  Steamship 
Corporation  the  Ship  Agents  of  the  M.  V. 
"Urania" 

We,  Best  and  Company,  Lloyd's  Sub-Agents,  at 
Los  Angeles,  California,  certify  that  Frank  S. 
Dupuy  and  Son,  Marine  Surveyors  has  been  in- 
structed by  lis  to  survey  that  vessel,  and  we  believe 
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Respondent's  Exhibit  A-22 — (Continued) 
confidence  may  be  placed  in  this  certificate,  which 
is  attached. 

Issued  without  prejudice  and  subject  to  the  terms, 
conditions  and  amount  of  the  Policy  of  Insurance. 

The  following  fees  have  been  paid  to  us  by  the 
Ship  Agents: 

Surveyor's  Fee  $105.00 

To  charges  of  Captain  Walter  Gay, 
Lloyd's  Agent,  San  Francisco...     23.25 

Agency  Fee   20.00 

To  miscellaneous  expense 6.56 

$154.81 

BEST  and  COMPANY, 

By  /s/  FRANK  G.  NIVER, 

Lloyd's  Sub-Agents. 
Los  Angeles,  California 
Dated:     December  10,  1948. 


Frank  S.  Dupuy  &  Son 
Consulting  Engineers 

Marine  Surveyors 
Wilmington,  California 

Report  of  Survey 
No.  1086  November  23,  1948 

M.  V.  "Urania" 

At  the  request  of  the  Owners,  and  of  Best  &  Com- 
pany, Lloyd's  Sub  Agents,  Los  Angeles,  California, 
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we  the  undersigned  Surveyors,  did  on  November 
11,  1948  and  subsequently,  attend  on  board  the 
M.  V.  "Urania"  690  tons  gross  register  of  Panama, 
as  she  lay  afloat  at  the  Craig  Ship  Building  Com- 
pany, Long  Beach,  California. 

Survey  was  made  for  the  purpose  of  ascertaining 
the  nature  and  extent  of  main  engine  damage  stated 
sustained  on  voyage  from  Seattle,  Washington,  to 
Panama  on  or  about  October  26,  1948  requiring  the 
vessel  to  put  in  at  Manzanillo,  West  Coast  of 
Mexico  for  repairs  and  subsequently  to  turn  back 
to  Los  Angeles  Harbor  under  flat  tow. 

For  further  particulars  see  vessel's  Log  Books. 

Log  Books  written  in  Greek. 

Please  fuid  attached.  Owners  translation  of  Deck 
and  Engine  Log  Books. 

The  midersigned  upon  examination  :- 

Found:  Timing  gears  to  be  seriously  worn  on 
tooth  contact  faces,  four  (4)  gears  effected,  two  top 
and  two  bottom  gears  on  the  virtioal  shaft  tliat 
drives  the  cam-shaft. 

Recommended:  Timing  gear  assembly  to  be 
checked  for  true  alignment.  Vertical  shaft  to  be 
placed  in  lathe  and  checked  for  truth.  Crank  shaft 
deflection  readings  to  be  taken  and  thi'ust  bearings 
examined. 

Found:  Evidence  of  salt  water  in  lube  oil  system. 
Recormnended :  Lube  oil  cooler  to  be  tested. 

Found:  Lube  oil  cooler  fovmd  leaking  between 
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salt  water  cooling  and  lube  oil  side,  allowing  salt 
water  to  contaminate  the  lube  oil. 

Recommended:  Lube  oil  cooler  to  be  soldered 
where  leaking  and  proven  tight  under  one-hundred 
pound  (100#)  hydrostatic  test. 

Found:  Lube  Oil  System. 

Recommended:  Lube  oil  system  to  be  thoroughly 
cleaned  and  flushed  to  remove  all  steel  particles  and 
salt  water. 

Found:  Damaged  timing  gears. 

Recommended:  Four  new  timing  gears  to  be  in- 
stalled and  gear  tooth  faces  to  be  blued  to  insure 
correct  alignment. 

Found:  Trials. 

Recommended:  On  completion  of  repairs  a  dock 
trial  of  six  hours  and  subsequently  a  sea  trial  of 
four  hours  at  full  power  are  to  be  held. 

Found:  Examination  of  new  gears. 

Recommended:  At  the  conclusion  of  the  trials, 
the  new  gears  are  to  be  examined  and  checked  for 
true  alignment. 
Remarks : 

Repairs  were  carried  out  as  recommended  to  the 
satisfaction  of  Owners'  Representative,  Classifica- 
tion and  Underwriters  Surveyors. 

At  the  conclusion  of  trials  the  timing  gears  Avere 
examined  and  found  in  good  order.  Four  new  tim- 
ing gears  were  placed  on  board  as  spares. 

All  labor  and  material  for  the  repairs  as  recom- 
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mended  was  furnished  by  the  Union  Diesel  Service 
Department  of  Oakland,  California.  Mr.  Cross  of 
Union  Diesel  was  flown  from  Oakland,  to  Manzan- 
illo,  Mexico  to  supervise  the  installation  of  the  two 
new  timing  gears  which  failed  after  thirty-six  hours 
of  service — (see  Log).  Mr.  Cross  returned  to  Los 
Angeles  Harbor  on  the  vessel. 

Simimary 

Estimated  cost  of  repairs. 
LTnion  Diesel  Co. 

New  timing  gears  (six  total)  Plus  freight 
— approximately   $1000.00 

Labor,   expenses,   etc.,   for   three   service 

men — approximately    1700.00 

Pacific  Towboat  &  Salvage  Co. 

Two  days  in  way  to  vessel  and  five  days 
towing   4300.00 


$7000.00 
In   addition    to   the    above    estimated    costs,    the 
OwTiers  will  be  submitting  accounts  covering  Port 
charges  etc. 

Repairs  Commenced  —  November  11,  1918 
Repairs   Completed  —  November   17,    1918 
Attending  at  this  Survey  :- 

Mr.  H.  J.  Summers,  Representing  the  Owners. 
Mr.  E.  W.  Pike,  Representing  American  Bureau 
of  Shipping. 

Mr.    G.   M.   Dupuy,    Representing   Lloyd's    Sub 
Agents. 
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Because  of  the  leaking  lube  oil  cooler  and  the 
salt  water  found  in  the  lube  oil  system  it  appears 
that  the  failure  of  the  timing  gears  was  caused  by 
this  condition. 

FRANK  S.  DUPUY  &  SON, 

/s/  GEORGE  M.  DUPUY, 
Surveyor. 


M/T  '^ Urania" 

Deck  Log  Extracts  from  October  26,  1948  to  No- 
vember 11,  1948  while  vessel  on  way  from  Seattle, 
Washington,  to  Panama  Canal  —  southbound  on 
orders. 

Oct.  26: 

1520  Stopped  the  engine  to  clean  the  filters.  Chief 
Engineer  discovered  that  gear  of  the  vertical 
shaft  thrust  bearing  and  the  gear  of  the  ver- 
tical shaft  drive  are  galled.  Ship's  engineers 
tr^^ng  to  do  something.  Latitude  18°  15' 
north  longitude  =  104  —  24  West. 

1930  We  called  up  the  Owners  at  New  York  by 
ship's  radio  telephone,  and  they  ordered  us, 
soon  as  Chief  Engineer  fix  temporarv  th^ 
above  gears,  to  proceed  Los  Angeles,  Calif. 

2330  Engine  started  to  rmi  145  RPM.  Changed 
course  to  297°  true  proceeding  to  Los  Angeles. 
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Oct.  27: 

0400  Partly  cloudy  and  light  WNW/ly  breeze 
and  moderate  swell  long  length.  Engine  runs 
on  half  speed  RPM  150. 

0800  Partly  cloudy  and  light  WNW/ly  breeze  and 
moderate  swell  long  length.  Engine  runs  on 
half  speed  RPM  150. 

1145  Chief  Engineer  reported  at  bridge,  that  he 
can't  give  guarantee  for  the  engine  to  con- 
tinuing our  destination  to  Los  Angeles.  So 
it  was  necessary  to  proceed  the  nearest  port, 
which  is  Manzanillo,  West  Coast  of  Mexico. 
Light  WNW/ly  breeze  and  moderate  swell 
short  length.  Vis.  good.  From  Noon  position 
to  Manzanillo  63  miles  to  go.  Engine  runs 
145  RPM. 

1600  Clear  and  gentle  NW/ly  breeze  and  moderate 
swell  and  vis.  good. 

2000  Clear  and  gently  W/ly  breeze  and  moderate 
swell  and  vis.  good. 

2300  Outside  of  Manzanillo  entrance,  waiting  for 
early  mornini2:  to  get  the  Pilot  Station. 

2400  Clear  and  gentle  WNW/ly  breeze  and  mod- 
erate swell  and  vis.  good. 

Oct.  28: 

0730  Arrived  at  Manzanillo  Pilot  Station.  Stand- 
by engine. 
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0748     Stopped  engine. 

0750  Pilot,  Mr.  G.  Borda  Davalos,  aboard.  Pro- 
ceeding to  the  anchorage  of  Manzanillo  Har- 
bor, under  pilot  instructions. 

0815     Arrived  at  anchorage.    Stopped  the  engines. 

0820  Dropped  starboard  anchor  21/2  shackles  in  the 
water. 

0825  FWE.  Custom  house  and  doctor  and  Im- 
migration aboard. 

0830    We  took  free  pratique. 

0835  Doctor  and  Immigration  and  Custom  house 
and  Pilot,  left  the  ship. 

1200     Sea  watches  broken. 

1600  Clear  and  gentle  NW/ly  breeze.  Vessel 
swinging  at  starboard  anchor  chain. 

1800    Day  ends — clear. 

Oct.  29: 

0600     Day  comes  fine  and  clear. 

0800'  At  Manzanillo  anchorage  on  account  of 
engine  trouble. 

0800    Clear  and  calm. 

0800  Fokion  Kritikos,  able  seaman,  absent  from 
his  duty  without  any  permission. 

1100  Ship's  engineers  refused  to  dismantle  the 
necessary  parts.  We  hired  two  machinists 
from  shore  and  done  the  job. 
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1200     Clear  and  light  NW/ly  air. 

1600     Clear  and  light  NW/ly  breeze. 
Day  ends — clear. 

At  anchorage  on  account  of  engine  trouble. 
Vessel  swinging  at  starboard  anchor  chain. 

Oct.  30: 

0600    Day  comes  fine  and  clear. 

0800     Clear  and  calm. 

At  anchorage  of  Manzanillo  Harbor  on  ac- 
count of  engine  trouble. 

1200    Partly  cloudy  and  light  ENE/ly  breeze. 

1600     Partly  cloudy  and  calm. 

1800     Partly  cloudy  and  calm. 

1930  Union  Diesel  service  man  arrived  from  Oak- 
land, Calif.  Made  engines  inspection.  (Mr. 
Cross.) 

0600    Day  comes  partly  cloudy  and  light  SSW/ly 
air. 

0800     Clear  and  light  S/ly  air. 

Union  Diesel  service  man  started  to  work  on 
engine. 

1200  Clear  and  light  S/ly  breeze. 

1700  Mostly  clear  and  calm. 

1700  Union  Diesel  service  man  K.O.  for  day. 

1800  Day  ends — mostly  clear. 
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Nov.  1: 

0600     Day  comes  mostly  clear. 

0800    Mostly  clear  and  light  NNE/ly  air. 

At  Manzanillo  anchorage  on  account  of  en- 
gine trouble. 

1200    Mostly  clear  and  light  S/ly  air. 

1700     Mostly  clear  and  light  NNW/ly  breeze. 

1800    Day  ends — ^mostly  clear. 

Nov.  2: 

0600     Day  comes  partly  cloudy  and  calm. 

0800    Partly  cloudy  and  calm. 

1200     Partly  cloudy  and  light  S/ly  air. 

1600-1630  Engine  trial  at  anchorage. 

1700     Partly  cloudy  and  light  SSE/ly  air. 

1800     Day  ends — mostly  clear. 

Nov.  3: 

0600     Day  comes  partly  cloudy  and  calm. 

0800    Partly  cloudy  and  calm. 

1045     Immigration  inspector  aboard  to  check  the 
crew. 

1110     Pilot,  Mr.  G.  Borda  Davalos,  aboard  for  en- 
gine trial. 

1120     Engine  on  standby.    1121 — Started  to  heave 
anchor  up. 
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1130     AiK-hor  aweighed,  clow  ahead.    1135 — Engine 
stopped. 

1140  Engine  started  sknv  ahead.  1143 — engine 
stopped. 

1155  Engine  started  on  slow  ahead.  1205 — Full 
speed  ahead. 

1230    Engine  on  slow  ahead. 

1245  Union  Diesel  service  man  reported  at  bridge 
that  it  is  necessary  to  return  back  to  the 
anchorage  to  check  the  valve  timing. 

1255     Arrived  at  anchorage.    Stopped  the  engines. 

1300    Dropped  starboard  anchor  2  shackles  in  the 

water.    1305— FTTE. 
1310     Pilot    and    Ininiigration    inspector    left    the 

ship. 

1555  Pilot,  Mr.  G.  Borda  Davalos.  aboard  for  en- 
gine trial. 

1600  Engine  on  standln-.  Startr*d  to  heave  anchor 
up. 

1605  Anchor  aweighed.  Slow  ahead.  1615 — Fin- 
ished with  engine  trial.  Awaiting  for  Immi- 
gi'ation  Inspector.  1635 — Immigration  In- 
spector aboard.  1638 — Pilot  and  Immigration 
inspector  left  the  ship. 

Slow  ahead.  1650  —  Full  ahead  proceeding 
our  destination  to  Los  Angeles.  Light  W  ly 
breeze  and  moderate  swell. 
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2400     Clear  and  gentle  NW/ly  breeze  and  moderate 
swell.   Vis.  good. 

Nov.  4: 

0400  Partly  cloudy  and  gentle  NW/ly  breeze  and 
moderate  swell.    Vis.  good. 

0800  Partial  clouds  and  gentle  NW/ly  breeze  and 
moderate  sea  and  visibility  good. 

0900     Stopped  the  engine  to  inspect  the  new  gears. 

1002     Full  ahead.   Gears  inspected  everything  O.K. 

1200  Partly  cloudy  and  light  WNW/ly  breeze  and 
moderate  sea  and  vis.  good. 

1600  Broken  cloudy  and  gentle  NW/ly  breeze  and 
slight  sea  and  vis.  good. 

1820  Due  to  heavy  swell  it  was  necessary  to  pump 
more  ballast  in  the  No.  3  tank. 

2000  Mostly  clear  and  gentle  NW/ly  breeze  and 
slight  sea  and  vis.  good. 

2400  Partly  cloudy  and  moderate  WNW/ly  wind 
and  moderate  sea  and  vis.  good.  Ship  pitch- 
ing heavy. 

Nov.  5: 

0400  Partly  cloudy  and  moderate  NNW/ly  breeze 
and  moderate  sea  and  vis.  good.  Ship  pitch- 
ing heavy. 
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0405    Engine  %  speed  ahead,  on  account  of  lower 
vertical  shaft — gears  going  bad.    0630 — Con- 
tacted Coast  Guard,  they  are  sending  tug. 

Nov.  5: 

0635     Stopped  the  engine.    Oil  contaminated  with 
steel  from  gears. 

0800     Clear    and    gentle    to    moderate    WNW/ly 
breeze  and  moderate  sea. 

1145     Engine  started  to  run  %  ahead  RPM  160. 

1200    Mostly  clear  and  light  N/ly  breeze  and  slight 
sea  and  vis.  good. 

1321     Engine  shut  down. 

1600    Clear  and  gentle  NNW/ly  breeze  and  slight 
sea  and  vis.  good. 

1655     Engine  started  on  slow  ahead.    1845 — engine 
stopped. 

2005     Engine    on    slow    ahead.     Clear    and    light 
NNE/ly  breeze  and  slight  sea. 

2105     Engine    shut   down.     2300 — engine    runs    on 
slow  ahead. 

2400     Engine  shut  down. 

2400     Clear  and  light  NNW/ly  breeze  and  slight 
sea  and  vis.  good. 

Nov.  6: 

0300     Engine  on  slow  ahead. 
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0400  Clear  and  light  NNE/ly  breeze  and  slight  sea 
and  viz.  good. 

0407     Engine  shut  down. 

0700     Engine  running  slow  ahead. 

0800  Partly  cloudy  and  light  NNE/ly  breeze  and 
moderate  swell  and  viz.  good. 

0830  Tug  Pacific  Retriever  alongside,  w^hile  our 
engine  was  running.  They  ordered  us  to  stop 
the  engine.  They  gave  us  towing  line  and 
fastened  a  bridle.  Our  crew  fastened  the 
bridle.  They  started  towing  at  8 :52  a.m.  Clear 
and  light  NNE/ly  breeze  and  moderate  sea 
and  viz.  good. 

1200  Partly  cloudy  and  light  NNW/ly  breeze  and 
low  swell  and  viz.  good.   Continued  towing. 

1600  Clear  and  light  W/ly  air  and  low  swell  and 
viz.  good.   Towing  continued. 

1635  Abeam  Cape  Falso.  Altered  course  to  312° 
true. 

2000  Clear  and  moon  light  and  AY/ly  light  breeze. 
Low  swell  and  vis.  very  good.  Towing  con- 
tinued. 

2400  Clear  and  light  W/ly  breeze  and  low  swell 
and  viz.  good.    Towing  continued. 

Nov.  7 : 

0400  Clear  and  light  NNW/ly  breeze  and  low  swell 
and  vis.  good.  Towing  continued. 
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1800     Clear  and  light  NW/ly   air  and   low   swell 

short  and  vis.  good.   Towing  continued. 

1200     Clear  and  light  NW/ly  air   and  low  swell 
short  and  vis.  good.    Towing  continued. 

1410    Abeam  Cape  San  Lazaro. 

1600    Light  overcast  and  light  NW/ly  air  and  low 
swell  and  vis.  good.   Towing  continued. 

2000     Partly  cloudy  and  light  NY/ly  air  and  low 
swell  and  vis.  good.  Towing  continued. 

2400     Similar  weather.   Towing  continued. 

Nov.  8 : 

0400     Cloudy  and  light  N/ly  air  and  low  swell  and 
visibility  very  good.  Towing  continued. 

0800     Similar  weather. 

1200     Partial  clear  and  light  N/ly  air  and  smooth 
sea  and  vis.  good.  Towing  continued. 

1600     Cloudy  and  moderate  N/ly  wind  and  moderate 
sea  and  vis.  good. 

2000     Clear  and  moderate  N/ly  wind  and  moderate 
sea  and  vis.  good. 

2035     Abeam  Natividad  I. 

2400     Clear  and  moon  light  and  moderate  NNE/ly 

wind  and  heavy  swell.    Ship  rolling  heavily 

and  vis.  good.   Towing  contd. 
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Nov.  9 : 

0200    Abeam  San  Benito  I. 

0400     Clear  and  moderate  NE/ly  wind  and  heavy 

swell.     Ship   rolling   heavily   and   vis.   good. 

Towing  continued. 

0800  Clear  and  strong  NE/ly  wind  and  rough  sea 
and  visibility  very  good.  Ship  is  suffering 
in  rolling  and  pitching  heavily. 

1200  Clear  and  moderately  NE/ly  wdnd  and  mod- 
erate sea  and  vis.  good.    Towing  continued. 

1600  Clear  and  N/ly  gentle  breeze  and  moderate 
sea  and  vis.  good. 

1607  We  dropped  anchor  at  Punta  San  Carlos 
anchorage  to  trans,  for  fuel  oil  (Diesel  oil) 
to  tug  Pacific  Retreiver. 

1603     Commenced  pumping  on  fuel  oil  (Diesel  oil). 

1900  Finished  with  pumping  on  fuel  oil.  Tug  re- 
ceived 1680  gallons  Diesel  oil,  from  the  Motor 
Tanker  "Urania." 

1921     Started  to  heave  anchor  up. 

1930     Anchor  aweighed.    1940 — they  started  tow. 

2000  Clear  and  moon  light  and  NNW/ly  light 
breeze  and  vis.  good. 

2400  Clear  and  moon  light  and  NNW/ly  light 
breeze  and  smooth  sea  and  vis.  very  good. 
Towing  continued. 


1340  Compania  Naviera  Limitada,  etc. 

Respondent's  Exhibit  A-22 — (Continued) 
Nov.  10: 

0400  Clear  and  light  NNW/ly  air  and  smooth  sea 
and  vis,  good.    Towing  continued. 

0800  Clear  and  light  NNW/ly  air  and  smooth  sea 
and  vis.  very  good.    Towing  contineud. 

1200  Clear  and  light  NW/ly  breeze  and  smooth 
sea  and  vis.  good.   Towing  continued. 

1600     Similar  weather.    Towing  continued, 

1645     Abeam  Todos  Santos  Is.    5%  miles  off, 

2000  Cloudy  but  bright  and  light  NW/ly  breeze  and 
hazy  horizon  and  low  sw^ell  and  vis.  moderate. 
Towing  continued. 

2400  Clear  and  moon  light  and  NW/ly  light  air  and 
moderate  swell  and  vis.  good.  Towing  con- 
tinued. 

Nov.  11: 

0400  Clear  and  light  W/ly  air  and  smooth  sea  and 
visibility  very  good.   Towing  continued. 

0800  Cloudy  but  bright  and  hazy  horizon  and  low 
swell  and  light  NW/ly  breeze  and  vis.  mod- 
erate.   Towing  continued. 

0825     Started  to  pump  tlie  ballast  out. 

0930     Engine  on  standby. 

1020  Dropped  anchor  at  San  Pedro  anchorage. 
Quarantine  Station. 
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0945     Doctor  aboard. 
1000    We  took  free  partique. 

1005  Immigration  Inspector  and  Customhouse 
aboard. 

1150  Immigration  Inspector  and  doctor  and  Cus- 
tomhouse left  the  ship. 

1217     Started  to  heave  anchor  up. 

1230  Anchor  aweighed.  Proceeding  to  the  dock  on 
the  assistance  of  the  tug  Pacific  Retreiver. 

1330     Docked  ship  at  Craig  Shipbuilding  Co.  pier. 

1340     Tug  Pacific  Retreiver  left  the  ship. 

1345     All  fast  fore  and  after  alongside  to  the  pier. 

Day  ends — fine  and  clear. 

ANDREAS  BEIS, 

Master. 
M/T  "Urania" 

Engine  Log  Extracts  from  October  26,  1948  to 
November  11,  1948  while  vessel  on  way  from  Seattle, 
Washington,  to  Panama  Canal — southbound  on  or- 
ders. 

Oct.  26: 

1520  Revolutions  of  engine  reducing  from  normal 
290  RPM  to  240  and  in  continuation  in- 
creased to  320.  Reduced  again  periodically. 
A  knock  was  heard  at  after  end  of  engine. 
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Stopped  engines  for  inspection,  and  discov- 
ered that  the  lower  timing  gears  were  galled 
and  could  not  keep  engine  running.    Cleaned 
gears  and  reassembled. 

Oct.  27: 

2330  Engine  ahead.  Could  not  run  at  more  than 
150  RPM.  Engine  rumiing  at  150  RPM.  Ex- 
cessive smoking  of  engine  and  uneven  motion. 
Knocking. 

Oct.  28: 

0820     Stop  engines. 

Oct.  29: 

1000     Engine  dismantled  with  help  of  machinists. 

Oct.  30: 

1930  Union  Diesel  Service  man  arrived  on  board 
and  made  inspection  of  engine. 

Oct.  31 : 

0800  Union  Diesel  Service  man,  Mi*.  Cross,  with 
assistance  of  ship's  force  removed  vertical 
drive  shaft  of  timing  gears.  Shaft  was  taken 
out  to  machine  shop  on  shore  and  checked 
for  bend.  Rectified  slight  bend  on  lower  part 
of  vertical  shaft. 

Placed  additional  lubrication  lines  to  timing- 
gears  and  governor. 

Nov.  1: 

Engine  was  timed  by  Union  Diesel  Service 
man  with  assistance  of  ship 's  force. 
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Nov.  2: 

Timing  of  engine  continues. 

Nov.  3: 

1100  Timing  of  engine  completed.  Engine  ready 
for  sea  trial. 

1150  Engine  full  ahead.  Operation  of  engine  un- 
even and  irregular.   Pistons  hitting  valves. 

1330     Stop  engine  for  inspection  of  timing. 

1600     Timing  readjusted. 

1635     Various  maneuvers. 

1640    Engine  full  ahead  at  300  RPM. 

Nov.  4: 

1900  Stop  engine  for  inspection  of  timing  gears 
by  Union  Diesel  Service  man.  Pomid  in  good 
order. 

1000     Full  ahead  at  325  RPM. 

2100  Vessel  pitching  heavily  and  propeller  emerg- 
ing from  water.  Engine  racing  up  to  330 
RPM. 

Nov.  5: 

0350  Vessel  pitching  and  engine  racing.  Engine 
started  running  irregularly.  Stopped  engine, 
and  made  inspection.  Discovered  lower  tim- 
ing gears  galled  again.  After  conference  with 
Union  Diesel  Service  man  and  further  test 
of  running  condition,  informed  Captain  that 
vessel  cannot  proceed  safely  with  own  power. 
Further  discovered  lubricating  oil  contami- 
nated with  steel  particles. 
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Cleaned  system  and  changed  lub  oil. 
1150    Engine  slow  ahead  150  RPM. 
1300     Stop  engine. 
1500    Engine  slow  ahead  140  RPM. 
1600     Stop  engine. 
1900    Engine  slow  ahead  140  RPM. 
2000     Stop  engine. 
2300     Engine  slow  ahead  140  RPM. 
2400     Stop  engine. 

Nov.  6: 

0300     Engine  ahead  slow  140  RPM. 

0400     Sto]!  engine. 

0700     Engine  slow  ahead  140  RPM. 

0800     Various  maneuvers. 

0835     Stop  engine. 

Nov.  7 : 

Engine  stopped. 

Nov.  8: 

Engine  stopped. 

Nov.  9 : 

Engine  sto]iped. 

Nov.  10: 

Engine  stopped. 

Nov.  11 L 

1000     Engine  alioad  for  various  maneuvers. 
1025     Stopped  engine. 
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1330     Finished  with  engine. 

P.  BAXEVANIS, 

Chief  Engineer. 

Respondent's   Exhibit   A-22   admitted   April   14, 
1949. 

Claimant's    and    Cross-Libelant's    Exhibits    Z-1 
to  Z-8  inclusive,  for  identification  March  26,  1949. 


RESPONDENT'S  EXHIBIT  No.  A-23 

Harry  J.  Summers 

Marine  Surveyor 

San  Pedro,  California 

November  19,  1948 
M.  T.  "Urania" 

1.  This  is  to  certify  that  the  undersigned,  H.  J. 
Summers  Marine  Surveyor,  did  at  the  request  of  the 
General  Steamship  Corporation,  Agents,  attend  the 
Motor  Tank  vessel  "Urania",  of  Panama,  R.  P.,  690 
gross  tons,  owned  by  Compania  Naviera  Limitada 
of  New  York,  while  she  lay  afloat  at  the  yards  of  the 
Craig  Shipbuilding  Company,  Long  Beach,  Califor- 
nia on  November  11,  1948  and  subsequent  dates  in 
order  to  examine  and  report  on  condition  of  the 
main  engine  stated  to  have  developed  operating- 
trouble  which  was  first  noticed  on  October  26,  1948 
while  on  voyage  from  Seattle,  Washington  to  Pan- 
ama Canal.    For  particulars  see  Engine  Room  and 
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Deck  Logs,  October  26th  to  November  11th  and  re- 
port as  follows : — 

2.  Others  attending  were  Mr.  D.  Antippas  repre- 
senting the  Owners,  Mr.  E.  W.  Pike  representing 
the  American  Bureau  of  Shipping,  Mr.  George  S. 
Dupuy  representing  Lloyds  Agent  for  the  under- 
writers and  Mr.  Cross  representing  the  Union  Diesel 
Engine  Company  builders  of  the  engine. 

3.  The  main  propelling  engine  is  a  6  cylinder 
(14"xl9'0  four  cycle  Union  Diesel  rated  at  560  H.P. 
at  325  R.P.M.  Engine  slowed  October  26th ;  was  dis- 
mantled, lower  timing  gears  found  cut  and  damaged 
and  were  renewed  by  Union  Diesel  service  man  and 
additional  lubricating  lines  to  gears  and  gOA^ernor 
were  installed.  Engine  again  ready  for  operation 
on  November  3rd  (see  log).  On  November  5th  lower 
timing  gears  on  vertical  shaft  were  found  damaged 
again  and  unfit  for  service  and  operation  of  engine 
was  discontinued  November  6th.  Tug  '^  Pacific  Re- 
triever" alongside  November  6th  and  towed  vessel 
to  Craig  Shipbuilding  Company,  Long  Beach,  Cali- 
fornia arriving  1 :30  p.m.  November  11,  1948. 

4.  Main  engine  was  opened  up  for  survey  and 
examination  revealed  lower  helical  gears  on  vertical 
shaft  destroyed.  Vertical  shaft  checked  in  lathe  and 
found  satisfactory.  Bearings  found  O.K.,  new  gears 
and  two  new  thrust  bearings  sup])lied  and  installed 
with  new  governor  crosshead  and  new  lubricating 
oil  lines.  Serious  leaks  found  in  lubricating  oil  cool- 
ers and  in  fresh  water  coolers  which  were  dirty  and 
clogged  u]).   One  lube  oil  cooler  and  two  fresh  water 
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coolers  were  removed  from  the  ship  and  sent  to 
service  representatives  of  the  manufacturers  who 
cleaned,  overhauled  and  tested  the  units  in  good  or- 
der. These  units  were  reinstalled  and  the  engine 
closed  up  and  adjusted.  A  leak  was  repaired  around 
the  fuel  injection  of  No.  2  cylinder  and  considered 
satisfactory.  Main  engine  crank  shaft  and  thrust 
bearing  were  checked  for  alignment  and  found 
satisfactory.  Main  engine  crank  case  was  thoroughly 
cleaned  and  washed  down  and  new  lubricating  oil 
supplied  throughout  the  system. 

5.  It  is  my  opinion  that  salt  water  leaks  con- 
taminated the  lubricating  oil  to  such  extent  that 
efficient  lubrication  of  the  gears  was  not  possible 
and  that  faulty  lubrication  contributed  to  the  f ailiu'e 
of  the  gears. 

6.  On  November  17th  the  vessel  was  given  a  suit- 
able full  power  sea  trial  and  performed  to  the 
satisfaction  of  all  parties  concerned.  After  the  trial 
the  new  timing  gears  were  examined  and  found 
satisfactory. 

7.  Vessel  was  scheduled  to  sail  at  8:15  p.m.  No- 
vember 17,  1948  for  Cristobal,  C.S.  where  the  Master 
will  be  given  orders.  Vessel  is  considered  satisfac- 
tory to  proceed  on  the  voyage  specified. 

/s/  H.  J.  SUMMERS, 
Surveyor. 

Claimant's  and  Cross-Libelant's  Exhibit  "V"  for 
identification,  March  26,  1949. 

Petitioner's  Exhibit  A-23  admitted  April  14,  1948. 
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Mr.  Howard:  We  have  one  further  stipulation, 
if  [1164]  the  Court  please.  This  is  with  respect  to 
the  items  in  the  claim  of  the  cross  libelant  based 
upon  the  per  diem  operating  expense  of  the  Tanker 
Urania.  Let  it  be  stipulated  that  the  reasonable 
per  diem  operating  expense  of  the  Tanker  Urania 
during  the  periods  involved  in  the  libel  and  cross 
libel  in  1948  w^as  the  sum  of  $250.00  per  day,  made 
up  of  the  following  general  items:  crew^'s  wages  and 
overtime,  hull  and  P.I.  insurance,  allowance  for 
depreciation,  victualing  expense,  expenditures  of 
stores  for  the  deck,  engine  and  steward's  depart- 
ment, and  that  no  allowance  for  bunker  fuel  is  in- 
cluded in  said  figure  of  $250.00  per  diem. 

It  is  further  stipulated  that  nothing  is  conceded 
by  cross  respondent  as  to  the  relationship  of  such 
per  diem  operating  expense  to  the  claims  of  the 
cross  libelant  for  damages. 

Mr.  Hokanson:  Subject  to  the  continuing  objec- 
tion, it  may  be  so  stipulated. 

The  Court :     You  may  proceed. 

CRAIG  WALLACE 

called  as  a  witness  by  and  on  behalf  of  respondent, 
having  been  first  duly  sworn,  was  examined  and  tes- 
tified as  follows:  [1165] 

Direct  Examination 

By  Mr.  Howard : 

Q.  Will  you  vstate  your  name  and  residence  ad- 
dress, please? 
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A.  My  name  is  Craig  Wallace,  1938  11th  Avenue 
North,  Seattle. 

Q.     What  is  your  occupation? 

A.  I  am  manager  of  chartering  for  the  Pacific 
Northwest  for  Greneral  Steamship  Corporation,  Ltd. 

Q.     Where  is  your  principal  office? 

A.     San  Francisco. 

Q.     Where  do  you  maintain  your  office? 

A.     Seattle. 

Q.  As  manager  of  the  chartering  department, 
what  do  your  duties  involve,  generally  and  briefly? 

A.  Very  briefly,  my  duties  are  chartering — in 
other  words,  finding  a  cargo  or  finding  a  vessel  to 
charter  for  a  voyage  or  for  a  period,  and  also  the 
operational  details  as  an  agent  for  those  vessels 
when  they  happen  to  be  in  this  port  or  elsewhere. 

The  Court:  Where  did  you  reside  prior  to  your 
twentieth  birthday,  Mr.  Wallace? 

The  Witness:    New  York  City,  sir. 

The  Court:     Anywhere  else? 

The  Witness:    No,  sir. 

Q.  Reverting  now  to  the  statement  you  made 
concerning  [1166]  operating  details  of  the  vessel, 
will  you  explain  a  little  more  in  detail  what  that 
involves,  please? 

A.  It  does  not  involve  ownership.  It  involves 
work  on  behalf  of  a  shipowner  when  his  vessel  hap- 
pens to  be  here  and  he  happens  to  be  elsewhere. 
It  is  a  matter  of  entering  the  vessel,  giving  her 
necessary  supplies,  loading,  discharging,  doing  cer- 
tain repairs  if  he  has  no  one  to  supervise  it  on  his 
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behalf,  clearing,  and  other  details  while  the  vessel 

happens  to  be  in  the  port. 

Q.  How  about  expenses  involved  in  connection 
with  the  operation  of  the  vessel  in  port? 

A.  In  the  chartering  end  of  my  business,  I  have 
to  have  a  general  idea  which  is  accei)table  to  owners 
and  which  I  find  from  asking  various  owners  of 
what  a  prime  cost  per  day  of  various  types  of  ves- 
sels would  be  which  he  might  endeavor  to  charter. 

Q.  Speaking  now  of  your  services  acting  for 
owners  in  connection  with  the  operating  details  of 
a  vessel  in  the  port,  do  you  take  care  of  the  ordering 
of  supplies  as  necessary  % 

A.     I  do,  or  Mr.  Lund,  who  is  with  me. 

Q.  How  long  have  you  been  engaged  in  that  par- 
ticular type  of  work  ? 

A.  I  went  into  the  shipping  business  in  the  fall 
of  1936.  I  would  say  about  a  year  later  I  started 
in  this  [1167]  particular  field  of  agency  work  in 
port. 

Q.  How  long  have  you  been  connected  with  the 
General  Steamship  Corporation? 

A.     I  joined  them  in  January  of  1946. 

Q.  With  what  company  were  you  connected  prior 
to  that  time  ? 

A.     Funk  Ede  Company  in  New  York. 

Q.  In  your  participation  in  that  work,  will  you 
state  whether  or  not  you  have  any  knowledge  of 
the  manner  in  which  agency  accounts  are  handled 
on  various  ports  on  the  Pacific  Coast  ? 

A.     Yes,  I  liave  some  knowledge  of  that. 
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Q.  Will  you  state,  please,  what  the  practice  is 
with  respect  to  the  approval  of  accounts  by  the 
master  of  a  vessel  for  expenses  incurred  in  connec- 
tion with  the  normal  arrival  or  departure  of  a  ves- 
sel from  a  port  other  than  the  home  port  of  a  vessel  ? 

A.  The  ideal  situation  would  be  to  have  each 
voucher  for  every  expense  signed  by  the  master 
before  payment,  or  authorized  by  the  owners  before 
payment. 

Mr.  Hokanson:  I  object  to  the  answer  as  not 
responsive. 

The  Court:  As  I  understand  it,  he  means  the 
ideal  agency  situation,  is  that  what  you  meant? 

The  Witness:     That  is  what  I  meant.  [1168] 

The  Court:     The  objection  is  overruled. 

Q.     Did  you  complete  your  answer'? 

A.     Yes. 

Q.  Well,  is  that  ideal  situation  adopted  as  a  mat- 
ter of  practice? 

A.  No,  as  a  matter  of  practice  it  often  cannot 
be  adopted. 

Q.     Why  not? 

A.  Some  of  the  vouchers  appear  after  the  vessel 
has  sailed,  and  some  of  them,  an  agent  does  not  al- 
ways consider  it  necessary  to  make  too  much  of  an 
effort  to  obtain  the  captain's  signature,  providing 
they  are  not  vouchers  covering  a  matter  of  law  of 
the  land. 

Q.  Can  you  give  us  an  illustration  of  that  type 
of  voucher? 

A.    When  a  foreign  vessel  enters  an  American 
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port,  they  pay  a  tonnage  tax  of  6  cents  a  ton,  and 

it  isn't  necessary  for  a  captain  to  sign  that. 

Q.     Can  you  give  us  another  illustration? 

A.  For  example,  with  Panamanian  vessels  it  has 
become  quite  customary  not  to  necessarily  have  the 
captain  sign  the  voucher  from  the  Panamanian 
consul. 

Q.     Why  not? 

A.  Because  their  laws  of  the  land  under  whose 
flag  the  vessel  flies,  it  is  fomid  it  is  very  difficult 
to  [1169]  object  to  charges  made  by  consul. 

Mr.  Hokanson:  I  object  to  the  answer  as  in- 
volving speculation  of  the  witness. 

The  Court:     The  objection  is  overruled. 

Q.  What  w^ould  you  say  the  practice  would  be 
with  respect  to  invoices  for  broker's  services  or 
immigration  services  ? 

A.  Those  again  I  don't  think  it  is  imperative 
that  they  be  signed  by  the  master. 

Mr.  Hokanson :  I  object  to  the  answer  as  involv- 
ing the  opinion  of  the  witness. 

The  Court:  The  objection  is  overruled,  in  view 
of  the  witness'  stated  experience. 

Q.  How  about  the  invoices  that  would  be  i)re- 
sented  for  the  agency  fee  of  the  ship's  agent? 

A.  In  this  area,  that  is  prescribed  by  a  brokerage 
scale  which  has  been  adopted  by  the  major  agents 
on  the  Pacific  Coast,  so  I  don't  think  it  is  abso- 
lutely necessary  for  the  cajjtain  to  sign  it. 

Q.  How  about  any  charges  for  telephone  service 
or  cable  service  or  items  of  that  nature? 
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A.  Again,  I  would  say  it  is  preferable  to  have 
those  signed  for.  If  they  cannot  be,  and  it  is  a 
responsible  agent,  and  each  telephone  and  cable 
is  proved  in  the  eyes  of  the  agent  to  be  on  ship's 
business,  I  think  it  would  be  [1170]  permissible  to 
let  that  go  without  a  signature,  which  we  have  done 
in  the  past. 

Q.  Can  you  state  generally  what  your  practice 
has  been  and  your  experience  with  respect  to  the 
approval  and  payment  of  vouchers  which  are  not 
presented  until  after  the  shij)  departs  from  the 
port? 

A.  Well,  it  is  a  matter  of  one's  ow^n  experience. 
I  would  try  to  say  it  briefly,  that  those  items  which 
were  requested  or  asked  for  by  the  master,  not  by 
the  agent,  but  perhaps  through  the  agent  should 
definitely  be  signed  by  the  master  before  they  are 
paid. 

If  the  ship  happens  to  get  away  from  the  port 
before  those  vouchers  appear,  our  policy  would  be 
to  send  it  to  the  master,  if  possible,  at  the  next  port 
or  to  the  owners  prior  to  making  payment. 

Q.  Handing  you  Identifications  A-9,  A-10  and 
A-11,  I  will  ask  you  to  examine  those  very  hastily, 
if  you  will,  please.    Have  you  ever  seen  them? 

A.    Yes,  I  have. 

Q.  Do  you  know  what  they  represent,  what  they 
purport  to  represent?  A.     Yes. 

Q.     State  what  they  purport  to  represent? 

A.  The}^  purport  to  represent  two  calls  of  this 
vessel  at  the  fort  of  Manzanillo.  [1171] 
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Q.     The  vessel  you  are  referring  to  is  the  Urania  ? 

A.     Yes. 

Q.  Generally,  what  items  are  included  on  those 
identification  numbers  ? 

A.  I  would  say  generall}^  it  is  goods  and  services 
furnished  the  vessel  during  the  call  at  this  port  on 
two  occasions,  and  also  services  wiiich  apparently 
were  required  by  the  Mexican  authorities. 

Mr.  Hokanson:  I  object  to  all  this  line  of  ques- 
tioning, Your  Honor,  as  not  being  proper  examina- 
tion in  respect  to  these  invoices.  They  are  not 
within  the  personal  knowledge  of  this  witness.  He 
is  speculating  as  to  what  they  represent. 

The  Court:  The  Court  has  in  mind  he  has  been 
called  as  one  familiar  with  business  practice  of  this 
nature  and  his  qualifications  have  been  tentatively 
stated,  at  least. 

Mr.  Hokanson:  I  concede  the  qualifications  of 
the  witness.  Your  Honor,  but  he  is  reading  docu- 
ments which  contain  statements  on  the  basis  of 
which  he  identifies  the  document.  The  instrument 
to  that  extent  is  self-serving  and  hearsay. 

The  Court:  Is  the  instrument  already  in  evi- 
dence % 

Mr.  Hokanson :    It  is  not,  Your  Honor. 

Mr.  Howard:    It  has  been  identified  only.  [1172] 

The  Court :  You  cannot  read  the  instrument  into 
evidence.  You  can  let  him  look  at  it,  but  you  cannot 
have  him  state  what  is  in  it.  I  do  not  think  it  is 
proper  for  the  (^xaminer  to  state  what  is  in  it,  for 
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anything  to  be  clone  in  respect  to  the  record  relating 

to  it,  and  the  objection  is  sustained. 

Q.  Referring,  Mr.  Wallace,  to  Identification  A-9, 
to  page  4,  item  4,  identified  as  C-4 — can  you  locate 
that?  A.     Yes. 

Q.     Do  you  have  that  in  front  of  you"? 

A.     Yes. 

Q.     The  fourth  one?  A.     Yes. 

Q.  Will  you  state  whether  that  item  is  one  of 
a  nature  that  \YOuld  generally  in  your  experience 
be  approved  by  the  agent  without  requiring  the 
endorsement  or  approval  by  the  master? 

Mr.   Hokanson:     Same   objection,   Your  Honor. 

The  Court:    Overruled. 

A.  In  answer  to  that,  I  would  say  that  if  there 
is  a  tariff  wMch  has  been  built  up  through  practice 
or  accepted  by  the  trade  as  custom,  it  would  not  be 
necessary  for  the  captain  to  sign  it;  and  in  most 
ports  the  pilot  prior  to  leaving  the  vessel  obtains 
the  captain's  signature,  so  that  question  has  never 
arisen  in  Seattle,  to  my  knowledge.  [1173] 

Q.     Are  you  referring  now  to  the  fourth  item? 

A.     Pilotage. 

Q.     Can  you  state  what  the  next  item  refers  to? 

A.     Immigration. 

Q.  Directing  3^our  attention  to  that  item  on 
Identification  A-9,  what  would  be  the  practice  with 
respect  to  requiring  the  approval  of  the  master  on 
that  item? 

A.  Ordinarily  in  Seattle*  the  bills  would  not  be 
received  prior  to  departure  of  the  vessel,  and  we 
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would  pass  them  for  payment  without  the  captain's 

approval. 

Mr.  Hokanson:  May  the  record  show  my  objec- 
tion to  all  of  this  testimony,  and  on  the  additional 
ground  that  the  witness  is  testifying  as  to  a  prac- 
tice in  Mexico,  whereas  his  experience  is  limited  to 
the  coast  of  the  United  States. 

The  Court:    The  last  objection  is  sustained. 

Q.  Mr.  Wallace,  do  you  have  any  knowledge 
from  your  experience  as  to  the  practice  in  ports 
in  Mexico  with  respect  to  such  items'? 

A.  Well,  it  would  be  only  a  very  general  knowl- 
edge. Vessels  over  which  we  have  control  here  and 
where  I  would  see  a  disbursement  account  have  not 
called  at  Mexico  since  I  have  been  out  here. 

Q.  What  other  knowledge  would  you  have  of  the 
practice  in  ports  of  Mexico  as  to  such  items  you 
mentioned,  a  [1174]  general  knowledge? 

The  Court:  He  said  that  is  the  only  knowledge 
he  would  have,  would  be  a  general  knowledge,  and 
he  has  explained  why  it  was  very  general. 

Q.  Referring,  please,  to  item  44  on  Identification 
A-9,  have  you  any  knowledge  of  what  the  standard 
and  customary  fees  for  the  services  of  an  agent  are 
for  a  ship  calling  at  a  Mexican  porf? 

A.  To  my  knowledge,  there  is  no  standard  scale. 
Often  it  is  a  matter  of  negotiation. 

Q.  Do  you  have  any  knowledge  of  the  range  of 
what  the  cost  might  be  for  such  services  at  a  Mexi- 
can port  ? 

A.     Again,  I  would  say  it  is  to  xH'otect  our  own- 
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ers.  It  would  be  a  matter  of  negotiation,  because  I 
think  there  is  almost  no  limit,  probably,  that  they 
could  charge,  couldn't  they? 

Q.  Referring  to  item  44  and  the  charges  shown 
therein,  can  you  state  whether  that  is  a  reasonable 
charge  for  agency  services'? 

Mr.  Hokanson:  I  object  to  that.  He  has  testified 
he  doesn't  know  about  Mexican  charges. 

Mr.  Howard :  He  stated  it  is  a  matter  of  negotia- 
tion between  the  owner  and  the  agent,  which  seems 
to  me  affords  a  basis  for  this  witness  to  state  whether 
this  particular  charge  is  reasonable.  If  it  is  a 
matter  [1175]  of  negotiation,  he  has  some  basis  on 
which  he  might  be  able  to  express  an  opinion.  At 
least,  I  think  the  witness  should  indicate  whether  he 
can  express  an  opinion. 

The  Court:    The  objection  is  overruled. 

A.  Well,  in  my  opinion,  I  would  say  that  this 
is  a  reasonable  charge. 

Q.  Were  you  acquainted  with  the  Tanker  Urania 
in  August,  September  or  October  of  1948? 

A.     Yes. 

Q.  What  connection,  if  any,  did  you  have  with 
that  vessel? 

A.  The  vessel  was  handled  by  the  department  of 
which  I  am  in  charge.  I  wasn't  doing  most  of  the 
work  on  her. 

Q.  During  that  time,  did  you  make  any  negotia- 
tions or  i^articipate  in  any  way  with  any  efforts  to 
secure  employment  for  the  vessel? 

A.     Yes,  we  did,  because  that  is  in  the  depart- 
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ment  I  am  in.    AYe  looked  for  what  cargo  we  could 

find.    We  found  almost  none,  but  we  did  have  one 

inquiry. 

Q.  What  negotiations  did  you  make  or  action 
did  you  take  to  secure  employment  for  the  vessel  *? 

A.  We  had  an  inquiry  for  a  twelve  months'  time 
charter  for  a  vessel  of  this  type  and  this  size.  The 
owner  of  the  vessel  was  with  me  at  the  time.  I 
showed  him  the  inquiry.  He  was  interested.  We 
endeavored  to  negotiate  and  bring  it  [1176]  to  a 
conclusion. 

Q.  Tell  us  what  time  this  was  this  inquiry 
came  in. 

A.  To  the  best  of  my  knowledge,  it  was  the  last 
days  of  September. 

Q.  Will  you  state  w^hat,  if  any,  price  was  con- 
sidered for  the  time  charter  of  the  vessel  on  this 
inquiry  that  you  had? 

Mr.  Hokanson:  That  is  objected  to  as  leading; 
and  moreover,  irrelevant. 

The  Court :    That  is  sustained. 

Q.  Was  any  price  discussed  for  the  time  charter 
of  the  vessel  on  this  inquiry? 

Mr.  Hokanson :    That  is  objected  to  as  irrelevant. 

The  Court:    Overruled. 

A.  Upon  showing  the  owner  the  inquiry,  liis 
opinion  was  that  a  charter  hire  of  $16,000  per  month 
would  be  acceptable  to  him. 

Q.     Tliat  was  for  a  twelve  months'  period? 

A.     Yes. 
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Q.  On  the  basis  of  that,  do  you  have  any  knowl- 
edge of  what  the  net  profit  would  be  to  the  owner, 
per  month? 

Mr.  Hokanson:  I  object  to  that.  He  hasn't  estab- 
lished all  the  factors  here  that  are  necessary  to 
form  an  opinion. 

The  Court:    That  is  sustained.  [1177] 

Mr.  Howard:  If  the  Court  please,  this  witness 
has  testified  that  in  his  business  it  is  necessary  for 
him  to  have  a  general  knowledge  as  to  wdiat  the 
prime  cost  of  operation  of  a  vessel  is  for  the  pur- 
pose of  determining  the  charter  rates. 

The  Court :  He  hasn  't  shown  what  trading  routes 
were  in  mind,  what  was  considered,  whether  or  not 
the  location  of  routes,  distances,  ports  of  call  and 
other  factors  w^ould  enter  into  it,  and  if  so,  to  what 
extent  and  how"  that  might  influence  his  judgment. 
The  objection  is  sustained. 

Q.  What  particular  employment  was  considered 
on  this  time  charter  of  this  vessel? 

A.  The  employment  considered  was  the  molasses 
trade  between  the  Philippine  Islands  and  Japan. 

Q.  Under  a  time  charter,  wdiat  is  the  practice 
with  respect  to  the  payment  to  the  owmer?  I  will 
ask  you  what  the  practice  is  with  respect  to  pay- 
ment to  the  owner? 

A.  The  owner  is  paid  hire  at  the  agreed  rate, 
monthly  or  semi-monthly  in  advance  depending  upon 
negotiations. 

Q.     Is  the  hire  suspended  for  periods  while  the 
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vessel  is  not  actually  engaged  in  the  transportation 

of  cargo? 

Mr.  Hokanson:     Objected  to  as  leading. 

The  Court:    Sustained. 

Q.  Is  there  any  suspension  in  the  payment  of 
charter  [1178]  hire  under  a  time  charter? 

Mr.  Hokanson:     Objected  to  as  leading. 

The  Court:  Overruled.  Yes  or  no  is  the  proper 
answer. 

A.     There  can  be. 

Q.     Under  what  circumstances  ? 

A.  If  the  vessel  is  unable  to  fulfill  her  warranty, 
so  to  speak,  of  the  charter;  in  other  words,  broken 
down. 

Q.  After  this  inquiry  came  in  and  you  discussed 
it  with  the  shipowner  in  the  last  days  of  September, 
what  if  anything  transpired  with  respect  to  the  fijx- 
ing  of  this  vessel  for  employment? 

A.  The  vessel  was  never  fixed.  Apparently  the 
details  on  the  other  side  were  too  complicated  and 
the  potential  charterer  could  not  clarify  them  with 
his  principals. 

Q.  State,  if  you  can,  over  what  period  of  time 
the  negotiations  for  this  time  charter  that  you  have 
referred  to  extended? 

A.  To  the  best  of  my  memory,  we  had  a  cable  oii 
the  3rd  of  November  that  the  matter  was  to  be 
dropi^ed,  a  cable  from  Manila. 

Q.  Prior  to  that  time,  had  you  received  any  in- 
dication from  the  proposed  charterer  as  to  his  will- 
ingness to  accept  the  vessel  at  the  rate  quoted? 
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Mr.  Hokanson:     Objected,  to  as  leading.  [1179] 

The  Court:    Overruled. 

A.  AVe  had  a  cable  about  the  middle  of  October, 
the  only  cable  that  mentioned  price,  and  it  said  that 
the  charterer 

The  Court :  You  cannot  state  what  the  cable  said. 
Where  is  it? 

Q.     Do  you  have  the  cable  with  you? 

A.     I  have  a  copy  of  it. 

Q.     Will  you  produce  it,  please  ? 

Mr.  Howard:  I  would  like  to  have  that  marked 
for  identification,  if  the  Court  please. 

(10-13-48  cable  marked  Respondent's  Exhibit 
A-26  for  Identification.) 


RESPONDENT'S  EXHIBIT  A-26 

[In  ink]:     Del  Manila  if  cargo  to  PI  arranged 
14,000  Redel  St. 
SFA005  Intl  SF  Manila  Via  Globe  17/16  13  405P 

1948  Oct  13  AM  6  42 
LC  Gencharter— General  SS  1211 
Seattle  Wash 

Your  Eleventh  Urania  Parsons  Only  Interested 
Maximum  12500  Dollars  Delivery  Redelivery  Ma- 
nila. 

SUGARCRAFT. 

Rejected. 
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Q.  Handing  you  Identification  A-26,  can  you 
state  what  that  is^ 

A.  That  is  a  cable  from  our  agents  in  Manila, 
a  copy  of  a  cable. 

Q.     Dated  when? 

A.     Dated  October  13,  1948. 

Q.     What  does  it  relate  to? 

A.  It  relates  to  the  negotiations  that  we  were 
endeavoring  to  work  out  for  the  charter  of  this 
particular  vessel  Urania. 

Q.  Does  that  cable  contain  any  reference  to  the 
proposed  charter  agreement  price  for  time  charter? 

Mr.  Hokanson:  That  is  objected  to;  the  docu- 
ment speaks  for  itself.  Moreover,  the  document  has 
not  been  offered  in  evidence,  Your  Honor. 

Mr.  Howard:     I  will  offer  it  right  now. 

Mr.  Hokanson:  I  don't  see  that  he  can  testify 
concerning  it  until  it  has  been. 

Mr.  Howard :    I  will  offer  it  now. 

Mr.  Hokanson:  I  object  to  the  admissibility  of 
the  cable  on  the  ground  that  it  is  irrelevant  here. 
No  connection  has  been  established  between  this 
document  and  this  line  of  testimony  and  the  claim 
of  cross-libelant  in  this  proceeding. 

Mr.  Howard:  One  of  the  elements  of  our  claim, 
contained  in  page  3  of  the  cross-libel,  is  an  item: 
loss  of  profits  during  certain  periods  of  detention. 
I  am  endeavoring  to  prove  by  this  witness  what  this 
vessel  might  have  earned  if  it  had  been  availabh^  on 
certain  dates. 
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Mr.  Hokaiison:  The  witness  has  already  stated 
that  negotiations  were  had  and  that  the  particular 
proposed  charter  was  rejected,  and  on  that  ground, 
I  submit  anything  further  relating  to  this  particular 
negotiation  is  wholly  irrelevant  on  the  question  of 
profit. 

The  Court:  Has  it  been  explained  why  it  was 
rejected?  Was  it  rejected  because  of  some  better 
opportunity  which  was  accepted? 

Mr.  Howard :  I  will  ask  the  witness  that  question 
now. 

Q.  What  was  the  reason  for  the  failure  of  ne- 
gotiations as  to  this  charter,  if  you  know? 

A.  I  am  quite  sure  that  it  was  the  failure  of  the 
potential  charterers  to  work  out  their  molasses  con- 
tract with  the  SCAP  in  Japan, 

Q.  Prior  to  the  failure  of  these  negotiations, 
had  the  proposed  charterers  of  the  vessel  indicated 
any  price  that  was  agreeable  to  them  for  the  charter 
of  the  vessel?  A.     Yes. 

Q.  In  what  manner  was  that  communicated  to 
3^ou  ? 

A.  It  vv^as  commmiicated  by  a  cable  in  which 
they  express  interest  at  a  certain  figure. 

Q.  Is  that  the  cable  that  is  now  identified  as 
A-26?  A.     Yes. 

Mr.  Howard :    I  now  offer  A-26. 

Mr.   Hokanson:     Same   objection,  Your  Honor. 

The  Court:     The  objection  is  sustained. 

It  seems  to  me  that  what  finally  developed  in  con- 
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nection  with  this  inquiry,  the  opportunity  which 
was  thought  to  exist  did  not,  in  fact,  exist.  It 
turned  out  not  to  exist.  It  was  a  prospect,  but  not 
a  fact. 

That  is  the  way  it  seems  to  me,  Mr.  Howard.  I 
make  that  comment  so  that  you  will  understand  the 
basis  of  the  Court's  ruling. 

Mr.  Howard:  I  understand  that,  if  the  Court 
please,  but  I  do  wish  to  i:>oint  out  in  connection  with 
the  Court's  ruling  that  this  witness  has  testified  that 
the  charterer  has  indicated  willingness  to  pay  a 
certain  price  for  the  vessel,  but  the  witness  has  now 
stated  that  because  of  failure  to  secure  approval  of 
SCAP,  that  they  were  unable  to  conclude  the  ar- 
rangements for  the  charter. 

I  therefore  submit  to  the  Court  that  this  docu- 
ment, A-26,  does  cast  some  light  upon  what  a  chart- 
erer would  be  willing  to  })ay  if  he  had  been  able 
to  conclude  the  necessary  arrangements  with  the 
Government  authorities,  and  that  it  should  be  ad- 
mitted for  the  purpose  of  showing  what  a  charterer 
had  indicated  willingness  to  pay  for  the  use  of  this 
vessel  on  a  charter  basis. 

The  Court:  In  view  of  all  the  witness'  testimony, 
the  Court  is  of  the  opinion  that  the  x^rospect  was  an 
unsubstantial  prospect.  Therefore,  the  objection  is 
sustained. 

Q.  Did  you  have  any  further  negotiations  after 
this  telegram  that  you  have  referred  to  concerning 
the  employment  of  the  vessel  Urania? 
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A.  We  continued  to  try  to  work  here,  as  I  said 
before,  for  this  particular  business.  [1183] 

Q.  When  did  your  negotiations  in  that  respect 
conclude  % 

A.     As  I  remember,  it  was  the  3rd  of  November. 

Mr.  Howard:     I  have  no  further  questions. 

Mr.  Hokanson:    No  questions. 

The  Court :    You  may  step  down. 

(Witness  excused.) 

The  Court:    Call  the  next  witness. 
Mr.  Howard :    Mr.  Antippas. 
The    Court:      Mr.    Antippas    has    already    been 
sworn.    He  will  resume  the  stand. 

DEMETRI  ANTIPPAS 

was  recalled  as  a  witness  by  and  on  behalf  of  re- 
spondent, and  having  been  previously  duly  sworn, 
was  examined  and  testified  as  follows: 

Direct  Examination 

By  Mr.  Howard : 

Q.  Mr.  Antippas,  calling  your  attention  to  the 
jDeriod  during  which  the  Tanker  Urania  was  at 
Winslow,  Washington,  for  repairs  in  August,  Sep- 
tember and  October  of  1948,  did  you  at  that  time 
have  any  discussion  with  representatives  of  Com- 
mercial Ship  Repair  as  to  extension  of  time  on  the 
completion  of  the  contract  work?  [1184] 

Mr.  Hokanson:     That  is  objected  to  as  having 
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been  already  covered  by  this  witness  in  his  previous 

testimony,  Your  Honor. 

Mr.  Howard:  This  witness  has  not  been  called 
on  cross-libel  ant's  case  in  chief.  It  may  have  been 
touched  upon  on  the  answering  case  of  the  claimant 
shipowner. 

The  Court:  If  the  testimony  has  already  been 
given,  why  have  it  produced  a  second  time?  It  is 
before  the  Court. 

Mr.  Howard:  It  seems  to  me,  Your  Honor,  that 
we  should  have  the  privilege  or  opportunity  of 
establishing  it  or  clarifying  that  testimony  at  least 
once  on  the  case  in  chief  of  the  cross-libelant.  I 
am  not  satisfied  that  we  went  into  that  matter  in 
sufficient  detail  in  the  answ^ering  case  on  the  libel. 

The  Court:  How  many  such  instances  do  you 
expect  to  occur  in  respect  to  witnesses  previously 
called  ? 

Mr.  Howard:  This  is  the  only  instance.  Your 
Honor,  that  I  know  of. 

The  Court:     You  may  inquire. 

Mr.  Hokanson :    Before  he  answers.  Your  Honor, 
I  don't  think  the  time  has  been  established,  and  I 
would  like  the  reporter  to  read  the  question. 
(Last  question  read  by  reporter.) 

Mr.  Hokanson:  I  object  to  the  question  as  lead- 
ing. [1185] 

The  Court:    Overruled. 

Q.     Answer  yes  or  no.  A.     Yes,  I  did. 

Q.  When  did  you  have  such  a  discussion,  if  you 
recalH 
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A.  Yes,  I  do  recall.  It  was  on  August  the  4tli 
or  5th,  I  believe  the  day  that  we  came  to  an  agree- 
ment on  the  bids  with  Mr.  Antippas  in  his  office. 

The  Court:    August  when? 

The  Witness :  Either  the  4th  or  5th,  Your  Plonor, 
and  the  ship  was  not  at  Winslow  yet.  It  was  still 
at  the  Foss  Mooring. 

Q.  State  your  best  recollection  of  the  conversa- 
tion that  you  had  wdth  Mr.  Black  at  that  time. 

A.  Well,  I  read  the  letter  which  was  presented 
to  me  and  the  bid  form,  which  included  18  working 
days  as  the  time  required  to  complete  the  original 
bid,  and  I  remarked  that  I  would  be  lenient  as  to  the 
duration  of  the  work,  because  I  did  not  want  to  rush 
them.  I  indicated  that  I  would  not  object  to  a  few 
more  days  added  to  the  18  working  days  as  stipu- 
lated. 

Q.  Did  you  have  any  further  or  subsequent  con- 
versation with  Mr.  Black  or  other  representatives 
of  Commercial  Ship  Repair  regarding  the  time  for 
completion  of  this  job?  A.     I  did  not. 

Q.  Mr.  Antippas,  after  the  libel  of  the  vessel 
and  the  [1186]  release  of  the  vessel  on  i)osting  of 
bond,  what  orders  were  given  by  the  shipowner  to 
the  master  of  the  vessel  as  to  where  the  vessel  was 
to  x^roceed? 

Mr.  Hokanson:  Objected  to  as  having  been  al- 
ready covered  in  previous  examination  of  this  wit- 
ness. 
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The  Court:     Read  the  question,  Miss  Reporter. 

(Last  question  read  by  reporter.) 

Mr.  Hokanson:  I  withdraw  the  objection  on  that 
groimd.    I  believe  it  has  not  been  covered. 

The  Court:    Proceed. 

A.  The  captain  as  instructed  to  proceed  to  Pan- 
ama for  further  orders. 

Q.  Upon  departure  from  Winslow  was  any  cargo 
carried  aboard  the  Tanker  Urania'? 

A.     None  whatsoever. 

Q.  Was  any  cargo  loaded  aboard  the  Tanker 
Urania  at  any  Pacific  Coast  port?  A.     None. 

Q.  At  the  time  of  the  breakdown  of  the  vessel 
on  October  26,  1948,  was  there  any  cargo  carried 
aboard  the  vessel?  A.     None. 

Q.  Mr.  Antippas,  have  you  had  an  opportunity 
to  examine  Exhibits  A-12  and  A-13,  consisting  of 
engineroom  logs  of  the  Tanker  Urania  covering  the 
period  from  July  30  [1187]  through  a  late  date  in 
1948?  A.     Yes,  I  have. 

Q.  Will  you  state,  please,  whether  there  are  any 
entries  in  the  engineroom  log  in  Greek  or  English 
relating  to  the  manner  in  which  the  main  engine 
performed  prior  to  October  26,  1948? 

The  Court:  AVill  either  side  in  some  concrete 
form  undertake  to  show  by  the  evidence  how  much 
is  unpaid  on  the  libelants'  claim  and  how  much  is 
claimed  on  the  respondent's  cross-libel? 

Mr.  Howard :  Yes,  Your  Honor.  I  am  prepared 
to  do  that. 
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The  Court :  I  wish  both  sides  would  have  that  in 
mind.  It  might  serve  as  a  convenience  to  the  trier 
of  the  fact  to  have  some  concrete  testimony  upon 
both  of  those  issues  in  addition  to  any  that  may  have 
already  been  offered.  A  stipulation  would  suffice, 
of  course,  at  any  time  during  the  trial. 

Mr.  How^ard:  We  will  undertake  to  reach  a 
stipulation  on  that,  Your  Honor. 

Will  the  reporter  read  the  last  question,  please  *? 

(Last  question  read  by  reporter.) 

A.     Yes,  there  are. 

Q.     What  are  those  entries,  please  *? 

A.     This  log  book [1188] 

The  Court:     Which  one? 

The  Witness:     This  engineroom  log  book. 

The  Court:     Is  it  in  evidence'? 

Mr.  Howard :    Yes,  it  is,  Your  Honor. 

The  Court:    As  what  number? 

The  Witness:  It  is  Exhibit  A-12  I  am  referring 
to  now. 

A.  There  are  columns  with  English  headings 
referring  to  the  performance  and  temperatures  of 
the  main  engine,  and  there  is  also  a  part  here  which 
refers  to  incidentals;  adjustments  of  machinery,  re- 
pairs, remarks,  etc.,  in  which  the  entries  are  made 
in  Greek. 

Q.     What  page  of  the  log  are  you  looking  at  now  % 

A.  I  am  looking  at  the  page  dated  October  15, 
on  the  day  the  vessel  sailed. 

Q.     Will  you  turn  to  the  following  pages  and 
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examine  the  next  few  entries  under  the  column  of 

remarks  % 

The  Court :    Name  the  date. 

Q.  On  the  16th  through  the  25th  of  October, 
1948?  A.     I  have  looked  at  it. 

Q.  Can  you  summarize  for  us  the  entries  under 
the  column  of  remarks  during  that  period  with  re- 
spect to  the  functioning  of  the  main  engine  of  the 
Tanker  Urania? 

Mr.  Hokanson:  I  object  to  that,  Your  Honor; 
*' summarize  the  entries" [1189] 

The  Court :  The  objection  is  sustained.  You  will 
have  to  let  him  read  the  entries. 

Q.  Start  on  October  16th.  What  is  the  entry  for 
that  date? 

A.  The  entry  for  that  date  has  the  pressures 
given.   Do  you  want  me  to  read  them? 

Q.     Just  under  the  column  remarks. 

A.  It  saj^s,  "Vessel  arrived  at  Port  Angeles  at 
4 :50.  Stopping  of  engine.  Damage  of  electric  steer- 
ing gear.  Repair  of  steering  gear  by  shipyard  work- 
ers. Departure  hour,  2025,  290  revolutions  per 
minute." 

Q.     The  next  page,  please.    This  is  October  17? 

A.     This  is  October  17. 

Q.     The  entry  under  remarks  ? 

A.  "Main  engine  and  auxiliaries  operating  nor- 
mally. ' ' 

Q.     October  18,  any  entries  under  remarks? 

A.  "Main  engine  and  machinery  and  auxiliary 
machinery  operating  normally." 
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Q.     October  19? 

A.  "Main  engine  and  auxiliary  machinery  oper- 
ating normally. ' ' 

Q.     October  20tli,  under  remarks'? 

A.  "Main  engine  and  auxiliary  machinery  oper- 
ating normally." 

Q.     October  21?  [1190] 

A.  "Stopping  of  main  engine  at  1630.  Repack- 
ing of  fuel  pump. ' ' 

The  Court:    What  time  is  that? 

The  Witness:  4 :30  p.m.,  Your  Honor.  "Repack- 
ing of  fuel  pump.  1720" — ^which  is  5:20 — "full 
ahead." 

Q.     The  next  date? 

A.  October  22.  "Main  engine  and  auxiliary 
machinery  operating  normally." 

Q.     October  23? 

A.  I  am  sorry,  I  have  a  remark  here  which  I  did 
not  read  on  the  21st,  which  refers  to  changing  of 
oil,  of  lubricating  oil  of  starboard  main  generator. 

The  Court:    Changed  lube  oil? 

The  Witness:    Of  starboard  main  generator. 

Q.     On  October  21?  A.     Yes. 

Q.  This  last  entry  you  read  as  to  repacking  the 
fuel  pump,  was  that  on  October  22? 

A.     No,  that  was  October  21. 

Q.     October  22,  entries  under  remarks? 

A.  "Main  engine  and  auxiliary  machinery  oper- 
ating normally." 

Q.     October  23? 
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A.  The  same  thing,  "Main  engine  and  auxiliary 
machinery  operating  normally."  [1191] 

Q.     October  24? 

A.  October  24,  "Main  engine  and  machinery 
operating  normally.  8:40  p.m.,  stopping  of  engine 
for  tightening  of  packing  installed  in  fuel  pump. 
8:50  p.m.,  full  ahead." 

The  Court :    At  8 :40,  was  it  % 

The  Witness:  "Main  engine  and  auxiliaiy  ma- 
chinery operating  normally.  8 :40  p.m.,  stopping  for 
tightening  of  one  packing  in  fuel  pump.  8 :50  p.m., 
full  ahead. ' ' 

The  Court:    One  packing  where? 

The  Witness :    Of  fuel  pump. 

Q.  The  next  date,  any  entries  under  the  column 
remarks,  and  the  date,  please? 

A.  "Main  engine  and  machinery  operating  nor- 
mally" on  October  25.  "At  7:30  p.m.,  changing  of 
lubricating  oil  of  main  engine." 

The  Court:  Will  you  repeat  that  again?  What 
happened  on  October  25th  ? 

The  Witness:  "Main  engine  and  machinery 
operating  normally.  At  7 :30  p.m.,  changing  of  lub- 
ricating oil  of  main  engine.'' 

Q.  Will  you  turn  to  the  next  page  ?  What  entries 
under  the  column  remarks,  if  any? 

A.  On  October  26,  "Revolutions  of  main  engine 
oscillating.  3:20  p.m.,  revohitions  of  main  engine 
reduced." 

Q.     Was  that  3 :20  p.m.  or  320  r.p.m.  ?  [1192] 


vs.  E.  A.  Black  et  al.,  etc.  1373 

(Testimony  of  Demetri  Antippas.) 

A.     3:20  p.m.,  the  hour. 

The  Court:    The  main  engine? 

The  Witness:  "Main  engine  reduced  and  detec- 
tion of  knocking."  "Stopping  of  engine  for  exam- 
ination. Dismantling  of  governor  and  vertical  shaft. 
Findings :  wornout  lower  timing  gears,  causing  poor 
operation  of  engine." 

The  Court:  Will  any  logbook  entry  show  where 
the  vessel  was  on  this  26th  day  when  these  things 
happened  ? 

Q.     Would  you  refer  to 

A.  It  is  not  fhiished — there  is  some  more  in  the 
remarks.  "Impossible  continue  at  noiTaal  speed. 
Proceeding  reduced  r.p.m.  150  to  nearest  port  for 
repairs  providing  engine  holds  out.  11:30  p.m.,  in 
motion."   That  is  all,  Your  Honor. 

Q.  Mr.  Antippas,  will  you  refer  now  to  A-S? 
Will  you  examine  the  entries  in  A-8  for  October 
26th  and  state  whether  the  position  of  the  vessel  is 
recorded  as  of  the  time  of  the  breakdown? 

A.  Yes.  It  is  marked  here  under  1520,  Tuesday, 
October  26,  1948. 

Q.  What  does  the  log  entry  under  A-8  show  as 
to  the  position  of  the  vessel  as  of  that  date  and  hour  ? 

A.  Should  I  give  you  just  the  position,  or  do  you 
want  the  whole  entry  of  the  log?  [1193] 

Q.     Is  it  in  English  or  Greek  ? 

A.     It  is  in  English. 

The  Court:  In  ordinary  parlance,  what  is  the 
hour  on  October  26th? 
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The  Witness :    3 :30  p.m.,  sir. 

Q.     Eead  the  entire  entry. 

A.  It  says,  ''Stopped  the  engine  to  clean  filters. 
Chief  engineer  discovered  that  gear  of  vertical  shaft 
thrust  hearing  and  gear  of  vertical  shaft  drive  are 
galled.  Ship's  engineer  trying  to  do  something. 
Latitude,  18  degrees,  15  minutes  north.  Longitude, 
104  degrees,  24  minutes  west.  At  1930" — which  is 
7:30 — "we  called  up  the  owners  in  New  York  by 
ship's  radiotelephone  and  ordered  us,  as  soon  as 
the  chief  engineer  fixed  temporarily  the  above  gears, 
proceed  Los  Angeles,  California." 

The  Court :  Does  that  purport  to  record  what  the 
owners  instructed?  If  so,  state  what  the  owner  is 
there  recorded  to  have  mstructed. 

Q.  What  is  recorded  there  in  the  log  as  the 
instructions  from  the  owner? 

A.  We  instructed  the  captain  to  proceed  to  the 
nearest  American  port,  which  was  Los  Angeles, 
California. 

Q.  Does  that  conclude  the  entries  in  Exhibit 
A-8  for  October  26? 

A.     No,  there  is  some  more.  [1194] 

Q.     Would  you  read  the  rest? 

The  Court:  What  port  was  that?  The  nearest 
port? 

The  Witness:  The  nearest  American  jDort,  the 
nearest  United  States  port. 

The  Court :  And  the  comment  of  the  one  making 
that  entry  is  "which  was  Los  Angeles"? 
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The  Witness:  "Proceed  to  Los  Angeles,  Cali- 
fornia. ' ' 

Q.     Does  that  show  in  the  log? 

A.  No.  I  discussed  this  with  the  captain  myself 
on  the  telephone,  and  I  asked  him  what  was  the 
nearest 

Mr.  Hokanson:     Be  responsive  to  the  question. 

Q.  Will  you  continue  with  the  entry  in  the  log 
for  that  date? 

A.  "At  2330 ' '—11 :30  p.m.—' ' engine  started  run- 
ning 145  r.p.m.,  changed  course  to  297  true,  pro- 
ceeding to  Los  Angeles." 

Q.  Turning  to  the  entries  in  the  deck  log.  Ex- 
hibit A-8,  for  the  next  day,  are  there  any  remarks 
noted  there  ? 

A.  Yes.  On  Wednesday,  October  27,  1948,  at 
4  a.m. — do  you  want  me  to  read  it? 

Q.     Yes,  please. 

A.  "Partly  cloudy  and  light  west-northwesterly 
breeze.  Moderate  swell.  Engine  runs  at  half  speed, 
r.p.m.  150." 

Mr.  Hokanson:  May  I  interrupt  to  ask  the  wit- 
ness one  question?  Are  these  entries  written  in 
English?  [1195] 

The  Witness:     That  is  correct.    They  are. 

Mr.  Hokanson:  I  wonder  if  we  couldn't  shorten 
this.  Your  Honor.  The  entries  are  written  in  Eng- 
lish and  they  are  available  for  inspection  purposes 
if  counsel  has  some  particular  data 
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The  Court:  I  didn't  know  what  the  purpose  was. 
Proceed. 

Q.  Will  you  refer  now  to  Exhibits  A-12  and  A-13 
for  October  27th  ?  Are  there  some  entries  under  the 
column  remarks  for  that  date? 

A.     October  27,  1948? 

Q.     Are  they  in  Greek?  A.     Yes. 

Q.     Will  you  give  us  a  translation  of  that,  please  ? 

A.  ' '  Engine  functioning  irregularly  and  with  re- 
duced r.p.m.  150-151.  Auxiliary  machinery  operat- 
ing normally. ' ' 

Q.     Any  further  remarks?  A.     That  is  all. 

Q.  Mr.  Antippas,  are  you  acquainted  with  the 
temperatures  and  23ressures  normally  experienced 
and  prescribed  by  the  manufacturer  for  the  opera- 
tion of  the  main  Union  Diesel  engine  installed 
aboard  the  Tanker  Urania?  A.     Yes,  I  am. 

Q.  AVill  you  refer  back  to  the  engineroom  log 
entries  on  A-12  and  A-13  for  the  period  from  Octo- 
ber 16  through  [1196]  October  25th? 

A.  I  am  referring  to  Exhibit  A-12  on  October 
15,  the  day  the  vessel  sailed  from  Bainbridge  Island. 

Q.  Have  you  examined  the  entries  shown  there 
as  to  the  temperatures  and  pressures  recorded  in 
the  engineroom  log?  A.     Yes,  I  have. 

Q.  Can  3'OU  state  whether  the  temperatures  and 
pressures  as  recorded  in  A-12  are  within  the  normal 
operating  range  prescribed  for  the  main  engine  of 
the  Tanker  Urania?  A.     They  are. 

Q.  Are  there  any  exceptions  to  that  for  the 
period  that  I  have  mentioned? 
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A.     I  will  have  to  look  through  it. 

Q.     That  is,  through  October  25? 

A.  Nothing  that  would  be  outside  of  the  ordinary 
operation  of  the  main  engine. 

Q.  You  have  had  an  opportunity  to  check  these 
entries  over  prior  to  the  time  that  you  took  the 
stand?  A.     I  have. 

Q.  During  the  period  from  October  16  through 
October  25,  did  you  have  any  occasion  to  talk  with 
the  master  or  chief  engineer  of  the  Tanker  Urania  % 

A.     I  did. 

Q.     How  was  that  conversation  carried  on? 

A.     By  radiotelephone.  [1197] 

Q.     When  were  those  conversations? 

A.     Every  day. 

Q.  State  what  if  any  report  was  received  from 
the  master  or  chief  engineer  of  the  Tanker  Urania 
by  radiotelephone  conversation  between  October  16 
and  October  25  with  respect  to  the  manner  of  i^er- 
formance  and  function  of  the  main  engine  of  the 
Tanker  Urania. 

A.  The  mam  engine  was  operating  satisfactorily 
without  any  apparent  cause  for  alarm. 

Q.     Where  were  you  on  October  26? 

A.     In  New  York. 

Q.  State  what  if  any  notice  you  received  of  diffi- 
culties encountered  by  the  Tanker  Urania. 

A.  It  w^as  October  26,  I  believe,  about  9  or  9 :30 
New  York  time.  I  received  a  telephone  communica- 
tion from  the  master  informing  me  that  the  vessel 
was  stopped  for  several  hours. 
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Q.     Was  that  morning  or  evening? 

A.  That  was  9 :30  p.m.,  and  I  was  given  to  under- 
stand they  had  just  discovered  what  the  trouble 
was,  and  it  was  reported  to  me  that  the  vessel  had 
developed  wornout  lower  timing  gears  for  the  main 
engine. 

Q.  What  instructions  did  you  conmimiicate  to 
the  master  of  the  vessel  at  that  time,  if  any? 

A.  I  discussed  the  matter  thoroughly  with  him, 
trying  [1198]  to  find  what  the  nearest  port  w^ould 
be,  and  he  informed  me  that  the  nearest  United 
States  port,  which  I  asked  him  to  check  for  me, 
would  be  Los  Angeles,  and  I  instructed  him  to  pro- 
ceed to  Los  Angeles. 

Q.  What  if  any  further  conversations  did  you 
have  with  the  master  after  this  one  you  have  just 
referred  to? 

A.  The  next  morning  I  received  another  tele- 
phone call,  and  I  was  informed — or  rather,  the  chief 
engineer  informed  me  that  it  was  not  possible  to 
continue  the  run  to  Los  Angeles,  because  in  the  first 
place  the  gears  were  wearing  out  fast,  and  in  the 
second  place  it  would  have  been  a  hazardous  trip 
under  the  conditions  stated  by  the  cajotain. 

Q.  Did  you  give  any  further  or  revised  instruc- 
tions to  the  master  or  chief  engineer  of  the  vessel 
on  that  occastion  ?  A.     Yes,  I  did. 

Q.     AVhat  were  they,  please? 

A.  I  informed  the  captain  to  proceed  to  the  near- 
est port  to  liim  at  tliat  time,  and  lie  told  me  he 
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could  see  the  Manzanillo  lights,  and  he  informed  me 
they  were  about  60  or  65  miles  and  they  would  try 
to  make  it  into  Manzanillo. 

Q.  What  if  any  further  action  did  you  take  at 
that  time  or  after  that  time  with  respect  to  the 
repair  of  he  engine  on  he  Tanker  Urania? 

A.  The  chief  engineer  had  given  me  the  num- 
bers as  listed — I  mean,  the  description  of  the  parts 
which  were  [1199]  wornout  and  also  the  reference 
numbers  as  in  the  operating  manual. 

Q.  By  the  way,  did  the  Tanker  Urania  have  a 
main  engine  oj^erating  manual  aboard? 

A.     Yes,  and  I  had  translated  most  of  it  in  Greek, 

Mr.  Hokanson:  I  object  to  the  latter  part  of  his 
answer  as  not  responsive. 

The  Court:    Overruled. 

A.  Yes,  they  did  have  that  manual,  and  from  that 
manual  I  was  given  the  description  and  reference 
numbers  of  the  parts  in  question. 

Q.     Who  gave  you  those,  please? 

A.     The  chief  engineer. 

Q.     By    radiophone?  A.     That    is    correct. 

Q.     Then  what  action  did  you  take? 

A.  I  immediately  contacted  The  Union  Diesel 
Engine  Company  in  Oakland,  California,  and  I 
discussed  the  matter  with  Mr.  Newell. 

Q.  What  arrangements  did  you  make  for  assist- 
ance from  the  Union  Diesel  Engine  Company,  if 
any? 

A.     We  arranged  with  Mr.  Newell  that  he  was 
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going  to  dispatch  his  best  service  engineer  down 
there  with  the  spare  parts  and  try  to  do  something 
for  the  vessel,  to  come  to  Los  Angeles  for  a  final 
checkup  or  final  repairs  on  the  [1200]  vessel. 

Q.     Was  that  done,  to  your  laiowledge? 

A.  Yes.  A¥e  performed  the  temporary  repairs 
and  the  vessel  proceeded  for  Los  Angeles. 

Q.  After  these  repairs  had  been  performed  at 
Manzanillo,  did  you  receive  any  further  word  from 
the  vessel  as  to  any  difficulty?  A.     Yes. 

Q.     What  word  did  you  receive? 

A.  I  did  receive  another  call  from  ]\Ir.  Cross. 
I  was  in  constant  communication  with  ^Ir.  Cross, 
w^ho  was  the  service  engineer  on  board  the  vessel, 
and  I  don't  recall  the  time  or  date  exactly.  I  would 
say  it  was  approximately  36  hours  after  the  vessel 
sailed,  but  I  received  a  communication  that  the 
lower  timing  gears  were  wearing  out  again. 

Q.  What  instructions  did  you  give  to  the  master 
or  Mr.  Cross  by  radiophone  at  that  time? 

A.  I  instructed  both  the  master  and  Mr.  Cross 
that  I  was  going  to  dispatch  a  tug  to  tow  them,  as 
further  operation  of  the  engine  might  have  proved 
injurious  to  the  engine,  and  I  doubt  very  much  that 
they  could  have  made  it  on  that  engine  to  Los  An- 
geles. 

Q.  Had  you  received  any  report  from  the  master 
or  Mr.  Cross  at  that  time  as  to  whether  it  was  pos- 
sible to  [1201]  continue  the  operation  of  the  main 
engine  until  the  vessel  arrived  at  Los  Ans^eles? 
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A.  Well,  not  to  Los  Angeles.  They  definitely 
stated  they  wouldn't  undertake  to  take  the  vessel  to 
Los  Angeles  under  her  own  power. 

Q.  What  action  did  you  take  to  arrange  for  a 
tug? 

A.  I  contacted  Simpson,  Spence  &  Young  in  New 
York,  who  are  our  agents,  and  with  whom  w^e  deal 
every  day,  and  they  in  turn  contacted  the  General 
Steamship  agency  in  San  Francisco,  I  believe — no, 
it  was  in  Los  Angeles,  and  arrangements  were  sub- 
sequently made  for  towage  of  the  vessel. 

Q.  Do  you  know  whether  that  was  a  negotiated 
price  on  the  towage,  or  was  it  a  matter  of  bids? 

A.  That  I  don't  know,  if  it  was  bid  or  on  negotia- 
tion. I  know  that  I  approved  the  price  that  w^as 
presented  to  me  as  the  best  available. 

Q.  Mr.  Antippas,  did  you  go  out  to  Los  Angeles 
to  meet  the  vessel  out  there? 

A.  Yes.  I  went  to  Los  Angeles  prior  to  the 
vessel's  arrival. 

Q.     You  were  there  when  she  arrived? 

A.     I  was  there  before  she  arrived. 

Q.  What  arrangements  did  you  make  for  repair 
of  the  main  engine  after  arrival  of  the  vessel  at 
Los  Angeles? 

A.  I  had  already  arranged  with  Mr.  Newell, 
after  also  [1202]  consulting  with  Mr.  Cross  on  the 
matter,  to  have  some  more  Union  Diesel  Engine  men 
to  come  down  there  with  necessary  spare  parts  to 
perform  a  general  checkup  of  the  engine  to  deter- 
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mine  the  actual  cause  of  the  breakdown,   and  of 

course,  to  remedy  such  causes. 

Q.  Did  you  participate  in  any  way  in  the  servic- 
ing or  inspection  of  the  main  engine  aboard  the 
vessel  ? 

A.  I  was  there  every  day  and  present  at  every- 
thing that  was  carried  out. 

Q.  Who  arranged  for  Mr.  Pike  to  be  present  and 
attend  aboard  the  vessel? 

A.  I  informed  General  Steam  in  Los  Angeles 
that  the  vessel  was  under  American  Bureau  classi- 
fication, and  conforming  to  the  regulations  of  the 
Bureau,  that  it  would  be  necessary  to  have  Mr. 
Pike  present. 

Q.     Who  arranged  for  Mr.  Dupuy  to  be  present? 

A.  It  was  arranged  in  the  same  manner  by 
General  Steam  after  indication  that  our  mider- 
writers  were  London  Salvage. 

Q.  Mr.  Summers  w^as  representmg  the  owners 
themselves  ? 

A.  That  is  correct.  Mr.  Summers  was  retained 
by  me  through  General  Steam. 

Q.  Mr.  Antippas,  are  you  acquainted  with  the 
lubricating  oil  cooler  that  was  installed  aboard  tlie 
Tanker  Urania'?  A.     I  am. 

Q.  AVill  you  state  if  you  know  what  the  test 
pressure  [1203]  specified  by  the  manufacturer  is  for 
the  salt  water  side  of  the  lubricating  cooler  which 
was  installed  aboard  the  Tanker  Urania  at  the  time 
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it  was  at  Winslow  and  at  the  time  of  the  breakdown 

in  1948^ 

A.     That  was  300  pounds  per  square  inch. 

Q.     How  do  you  know  thaf? 

A.     It  is  stamped  on  the  casing  of  the  engine, 

Q.  How  do  you  recall  the  stamping  on  the  casing 
of  the  engine? 

A.     I  saw  this  cooler  quite  recently. 

Q.     How  recently?  A.     Yesterday. 

Q.     Where  is  the  cooler  now? 

A.  It  is  in  the  offices  of  General  Steamsliip 
Corporation  in  Seattle. 

Q.  Can  you  give  us  some  idea  as  to  the  weight 
of  that  cooler? 

A.     Approximately  150  pounds. 

Q.  Will  you  refer  again,  please,  to  the  engine- 
room  logs  for  this  period,  Exhibit  A-12,  and  state  if 
there  is  any  reference  in  the  engineroom  logs  to  the 
employment  of  a  standby  fire  pump  in  connection 
with  the  coolinsr  or  circulatinsf  svstem  aboard  the 
vessel  between  the  period  October  15  and  October 
26,  1948? 

A.  Yes.  I  was  referring  to  that  Exhibit  12. 
There  [1204]  is  no  such  mention  in  Exhibit  12  be- 
tween the  periods  of  October  15  and  October  26  as 
to  the  use  of  any  standby  pump  for  cooling,  for 
assisting  of  cooling. 

Q.  As  an  officer  of  the  owners'  corporation,  do 
you  know  of  your  own  knowledge  what  the  practice 
was  with  respect  to  the  use  of  a  standby  fire  pump 
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aboard  the  vessel  Urania?  A.     Yes,  I  do. 

Q.     State  what  that  was,  please. 

Mr.  Hokanson :  Your  Honor,  as  an  officer  he  has 
no  better  information  on  that  than  he  would  have  if 
he  were  a  third  party.  It  must  be  within  his  own 
knowledge.  I  don't  see  that  being  an  officer  of  the 
company  gives  him  any  higher  knowledge  of  that 
subject  in  and  of  itself.  He  wasn't  on  board  the 
vessel. 

Mr.  Howard:  I  didn't  want  to  take  the  time  of 
the  Court  to  review  this  man's  qualifications  as  an 
engineer  and  the  education  he  has  had,  nor  his 
position  with  the  company,  which  has  already  been 
testified  to  when  he  was  called  previously  to  the 
stand. 

The  Court  will  recall  this  man  is  a  graduate  en- 
gineer from  a  university  in  England  and  had  a 
post-graduate  course  at  MIT  in  naval  architecture 
and  engineering.  He  has  testified  he  was  operating 
engineer  of  the  company  owning  this  vessel,  as  well 
as  an  officer.  [1205] 

On  the  basis  of  that  experience  and  with  the  posi- 
tion he  has  already  testified  he  had  with  the  com- 
pany, it  seems  to  me  it  is  quite  possible  that  this 
man  might  be  able  to  cast  some  light  as  to  what  if 
any  instructions  or  arrangements  the  owners  had 
with  the  chief  engineer  or  personnel  aboard  this 
vessel  with  respect  to  the  use  of  a  standby  fire  pump 
that  has  been  testified  to  by  others  and  has  been 
raised  by  cross  resi)ondent  in  his  cross-examination 
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of  numerous  witnesses  in  California  depositions. 

The  Court:    The  objection  is  overruled. 

A.  Yes,  I  do  know  what  was  done  with  that 
pump. 

Q.     Will  you  state  what  that  practice  was,  please  f 

A.     There  was  no  need  to  use  that  pump. 

Q.     State  what  the  practice  was. 

A.  That  pump  would  be  used  only  in  case  the 
engine  would  overheat  due  to  improper  function 
of  the  water  coolers,  and  then  that  pump,  which  is 
permanently  installed  and  piped  to  the  main  engine, 
would  be  put  in  operation  to  activate  the  flow  of  sea 
water  through  the  water  cooler  in  order  to  effect 
better  cooling. 

Q.  Will  you  refer  once  again,  please,  to  Exhibit 
A-12  and  state  whether  any  entries  are  made  during 
this  period  of  October  16  to  October  25  as  to  the 
temperature  of  lubricating  oil  in  and  out  of  the 
lubricating  oil  cooler?  [1206] 

A.  I  have  looked  at  this  exhibit  before,  and  I 
noted  that  all  of  the  temperatures  of  lubricating 
oil  were  normal. 

Q.     There  are  entries  in  A-12 

A.  There  are  entries  every  day  of  the  operation 
of  the  engine  between  Octobr  15  and  October  26. 

Q.     Have  you  checked  those  entries? 

A.     Yes,  I  have. 

Q.  Are  they  within  the  normal  operating  range 
of  temperature  of  the  lubricating  oil? 

A.     Very  much  so. 


1386  Compania  Naviera  Limitada,  etc. 

(Testimony  of  Demetri  Antippas.) 

Q.  Do  you  know  from  your  education  and  your 
experience  what  the  effect  would  be  of  leaks  in  a 
lubricating  oil  cooler  where  two  fluids  are  running, 
separated  b}^  tubing,  at  different  pressures? 

A.     In  reference  to  the  lubricating  oil  cooler? 

Q.    Yes. 

A.  It  is  quite  possible  for  the  sea  water  to 
penetrate  into  the  lubricating  oil  side  of  the  cooler 
and  contaminate  the  lubricating  oil. 

Q.  Assume  that  the  pressure  on  the  lubricating 
oil  side  of  the  cooler  is  higher  than  the  pressure  on 
the  salt  water  side  of  the  cooler? 

A.  As  referred  to  in  this  case,  it  is  quite  possible 
for  the  water  to  get  into  the  lube  oil;  that  means 
from  the  salt  water  side  to  get  into  the  lubricating 
oil  side,  for  [1207]  two  reasons. 

Q.     What  are  those  reasons? 

A.  The  first  one  is  that  the  pressures  are  not 
constant  at  all  times,  and  they  vary  according  to  the 
operation  and  the  various  conditions ;  and  the  second 
reason  is  a  scientific  one  which  is  explained  very 
clearly  under  Bernouilli's  "Theorem  in  Applied 
Mathematics."  It  is  an  accepted  theorem  in  applied 
mathematics  which  guides  the  principles  of  flowing 
liquids. 

Q.  Very  briefly,  and  in  lay  language,  if  possible, 
will  you  describe  Bernouilli's  theorem? 

A.  I  will  try  to.  Actually,  the  energy  of  a  flow- 
ing liquid  at  any  point  has  four  factors  which  affect 
its  actions;  in  other  words,  which  affect  the  wav 
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in  which  such  liquid  is  going  to  act. 

These  four  factors  are  iuternal  energy,  Avliieh 
refers  to  the  molecular  activity  of  the  oil  or  water 
or  whichever  liquid  is  in  flow,  and  this  molecular 
activity  is  explained  in  plain  language  as  heat,  the 
heat  energy. 

The  second  energy  wimld  l^e  jiressure  energy, 
which  is  quite  plain. 

The  third  would  1)e  velocity  energy,  in  which  velo- 
city— I  mean,  we  wi juld  consider  it  in  plain  language 
as  the  speed  of  the  liquid  which  is  flowing  through 
a  particular  tube  or  a  particular  chamber.  In  that 
velocity,  [1208]  of  course,  is  included  the  last,  be- 
cause velocity  is  compounded  by  acceleraticai. 

And  fourth,  we  would  have  the  potential  energy 
of  the  liquid.  All  these  four  factors  have  a  bearing 
on  the  actions  of  the  li'juid  flowing  through  a  tube 
or  through  a  chamber,  and  any  one  of  them  being 
higher  can  make  the  total  energy  of  a  liquid  a  higher 
force. 

Q.  During  the  course  of  this  trial,  the  factor  of 
viscosity  has  been  mentioned  l\v  some  of  the  wit- 
nesses. Is  that  taken  into  consideration  in  this 
theorem  ? 

A.  Yes,  very  much  so.  it  is.  Viscosity  wottld 
come  under  internal  energy  of  the  liquid,  the 
molecular  agitation,  as  I  said  before,  and  a  viscous 
liquid  in  molecular  agitation  is  much  lower  than  a 
non-viscous  liquid. 

Q.     Applymg   this   theorem   to   the  jninciple   of 
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operation  of  the  lubricating  oil  cooler  installed 
aboard  the  Tanker  Urania,  what  bearing  would  that 
have  on  the  possibility  of  salt  water  penetrating 
through  small  leaks,  as  described  in  the  testimony 
you  have  heard,  in  the  seal  or  core  of  the  lubricating 
oil  cooler  into  the  lubricating  oil  on  the  other  side? 

A.     It  would  have  very  much  of  a  bearing. 

Mr.  Hokanson:  I  don't  think  that  question  asks 
him  anything.  It  suggests  some  sort  of  an  answer 
that  has  been  worked  out,  possibly,  but  I  don 't  know 
what  [1209]  the  question  is — what  bearing — he 
hasn't  established  the  conditions.  What  is  he  talk- 
ing about? 

Mr.  Howard:  If  the  Court  j)lease,  that  evidence 
is  already  before  Your  Honor.  This  witness  has 
attended  during  the  trial  of  this  case  and  certainly 
has  that  in  mind.  I  can,  of  course,  go  into  the  details 
to  establish  the  facts  that  were  existing — which 
have  been  testified  existed  in  this  heat  exchanger  at 
the  time  it  was  taken. 

The  Court:  At  this  point,  we  will  take  a  ten- 
minute  recess. 

(Recess.) 

Mr.  Howard :    I  will  strike  the  last  question. 

Q.  Mr.  Antippas,  what  bearing  or  relation  does 
Bernouilli's  theorem  have  to  the  principle  of  opera- 
tion of  the  lubricating  oil  cooler  aboard  the  Tanker 
Urania,  assuming  higher  pressure  on  the  lubricating 
oil  side  of  the  cooler,  and  assuming  leaks  in  the  core 
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of  the  lubricating  oil  cooler  as  has  been  testified 

to  in  this  case  1 

Mr.  Hokanson:    I  object  to  the  question. 

The  Court :    It  is  overruled. 

Let  us  proceed  rapidly  in  the  remainder  of  this 
trial.  We  have  been  rather  deliberate.  I  do  not 
mean  to  abolish  deliberation,  but  I  mean  to  expedite 
the  proceedings.  [1210] 

A.  The  higher  velocity  and  the  higher  internal 
energy  of  sea  water  would  overcome  the  higher  pres- 
sure of  the  lubricating  oil  on  the  lubricating  oil  side 
of  the  cooler,  and  therefore  would  create  leaks  of 
salt  water  into  the  lubricating  oil  side. 

Q.  Have  you  checked  the  engine  room  log  entries 
in  A-12  with  respect  to  adjustment  of  the  timing  or 
fuel  controls  of  the  main  engine  during  the  period 
October  15  to  October  25?  A.     Yes,  I  have. 

Q.  Are  there  any  entries  showing  any  adjust- 
ments made  in  the  timing  or  fuel  controls  during 
that  period?  A.     None  whatsoever. 

Q.  Handing  you  Identification  A-15,  were  you 
present  when  the  work  contained  in  that  exhibit 
was  ordered?  A.     Yes,  I  was. 

Q.  Did  you  obtain  an  estimate  of  the  cost  of  the 
work?  A.     I  did. 

Q.     What  was  that  estimate,  please? 

A.  It  was  very  close  to  the  figure  stated  in  here. 
I  believe  it  was  within  ten  or  fifteen  dollars  of  what 
is  indicated. 
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Q.     Does  your  signature  appear  on  that  exhibit? 

A.     Yes,  it  does. 

Q.  Did  you  cheek  to  see  whether  the  work 
covered  by  [1211]  that  exhibit  was  performed? 

A.     Yes,  I  did. 

Q.  What  is  the  total  amomit  shown  on  that 
exhibit?  A.     $678.86. 

Q.  What  was  your  signature  placed  on  that 
exhibit  for?  What  was  the  reason  for  that? 

A.  Approving  the  cost  and  the  carrying  out  of 
the  repairs,  supervision  of  that  repair  work. 

Q.     Has  that  amount  been  paid? 

A.    Yes,  it  has. 

Q.     By  your  company?  A.     Yes,  it  has. 

Mr.  Howard :    I  now  offer  A-15. 

Mr.  Hokanson:  I  object  to  its  admissibility  on 
the  ground  that  it  hasn't  been  established  that  all 
the  items  included  therein  were  necessary  to  effect 
the  repairs. 

The  Court:     Namely,  what  items,  for  instance? 

Mr.  Hokanson:  I  don't  have  them.  They  were 
all  testified  to  by  the  witness  from  the  Clayton 
Boiler  Com^Dany,  and  Your  Honor  expressed  doubt 
at  the  time  it  was  originally  offered. 

The  Court :  Originally,  and  at  the  time  mentioned 
by  objecting  counsel,  the  items  for  certain  parts, 
including  some  of  those  entering  into  the  total 
amount  [1212]  of  $395.40,  were  objected  to  as  not 
being  properly  identified,  properly  established. 

Mr.  Howard:    That  is  right.  Your  Honor. 
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The  Court:  It  seems  to  me  that  the  same  objec- 
tion is  tenable  now. 

Mr.  Howard:  I  offer  the  exhibit  with  respect  to 
the  items  that  have  been  identified. 

The  Coiu't:     That  is  the  services  only? 

Mr.  Howard:     That  is  right,  Your  Honor. 

The  Court:    Less  the  $395.40  for  parts'? 

Mr.  Howard:    That  is  right,  Your  Honor. 

The  Court:  Insofar  as  Exhibit  A-15  relates  to 
services,  the  same  is  admissible.  It  is  not  admissible, 
in  the  Court's  opinion,  insofar  as  it  relates  to  parts 
in  the  total  parts  cost  of  $395.40,  so  the  Court  does 
now  admit  A-15  only  insofar  as  it  relates  to  services, 
excluding  all  items  thereon  relating  to  cost  of  parts. 

(Respondent's  Exhibit  A-15  received  in  evi- 
dence.) 


SOU)  TO. 


SMIP  TO 


Clai|toi»jWlnniiy4.>tMiilii^  CoimMMM| 

^  EL  MONTK,  CALIFOHNIA 

U.S.  Urania  k  Otrattt 

«/o  G«n«ral  St«uuhip  To.  ^ 

P.iLftaa29^    Attnt  if.  Haflr*h      «**  o«« -a^^TI     ^ 

^       y^^r^f ..... 

no«    **•  "OBM       ,0*  Ret  33  <Wy. 


CUSTOMB 


IMVOKI  NO. 

7:-856^8 

INVOKt  OATI 
MTilMIWie 


S/0  0112i 


•e«««trt 


U 


75 


•N   LI9T  MHCt 


OC«C»IPTieM 


UMtT  MtlCC 


M  feUont 


ia-67DO 

01-6734 

W3 

75»8 

TJ15 

751* 

7» 

7934 

.W-1273 

1M-1274 
nM279 

oMua 

W-2U9 

nka276 

»-a499 

aMi95 


Diaplirafi  MmImw 

DUphrapi  Oollar 

DUphrtCB  liAOT 

8«1 

8«al 

Iwrim 

BntUV 

IhMit  BMtlng 

ThruiL  BMurioc 

F«d.  b«ili« 

Or«ilnli.ft 

OiiphrafB 

Toki 

Irlat  Pia 

Vriat  Pla  Bmi1i« 

Oom.  liak 

rung* 

CbMk  fidv.  Mwi.lm 

looiteg  >Mgr 

PMVlMKl 

MftoUtold  8Ii«M 
atMtfPlp. 


Ubert    96.25  heov  t  4*90  par  h«ar 
4  boMT*  •  6.79  ptr  h«w 


1.60 

.45 

1.70 

.4 

.80 

9.90 

4.99 

3.15 


4.25 

26.00 

1.59 

.40 

9.95 

13.00 
13.50 

.60 

.49 


53-Sr"<llM  Tax  on  395 


^ry 


l2l^ 


Hto- 


S6 


vJt>>>-»jL>r_:^ 


/^ 


KA-*^ 


4 


9.60 

2.70 

10.20 

2.70 

1.60 

17.70 

19.80 

6.30 

1.65 

lJli5 

45.00 

25.90 

78.00 

4.65 

2.40 

9.80 

99.70 

92.00 

27.00 

9.69 

4.80 

3.90 

3.60 

399.70 

253.13 

27.00 

im 


/f 


u.i 


^^  <u>  '^ 


remn  •^mot 


SERVICk    ORDER 


■L  MONTC.  CALIFOIINIA 


iici„i.  ,1.  Ur^diTiAm^r^^^Ai  ^^^^^sd^i^^tCc 


\      N9 


L^(^  Sr^^r/ 


r/V/y^^n^g^      «. 


aATS  WAWTIB. 


CA»M CMA— « 


•AT*  eoaiFLSTlB 


/44^M^ 


PBUIWIW 


^■"^^  tg£^r/rj ^ym^/rnh^jjkbf. 


TSfTi!f?ACri^" 


^rsti^Jmi^^  ^  ^m^^ 


g^g^r?;2<^,^^y:Sa^''lS^^ 


(4.4^ 


^BSZiZ^^ 


i^is 


zl 


4l^i»ACB  FOII  MMVICC  OCPT.  USB 


-/^  7^ 


PAHTilMSOFBa  LIST 


•ALB*  TAB  ON  PAim 


4^l#» 


^ 


4^ 


-?;^ 


*« 


T"*-?— 

^ 


I 


TOTAL  CMAnaaa 


TOTAL  PAID 


MP      ^ 


AND  INDPB».IBU  MT. 


vs.  E.  A.  Black  et  al.,  etc.  1395 

(Testimony  of  Demetri  Antix^pas.) 

Q.  Referring  you  to  Identification  A-9,  A-10  and 
A-11,  are  you  familiar  with  the  contents  of  those 
documents?  A.     Yes,  I  am. 

Q.     What  do  they  represent? 

A.  They  represent  the  port  charges  for  two  calls 
at  the  port  of  Manzanillo  by  our  tanker,  the  Urania. 

Q.  From  whom  were  those  received  by  your 
company  ? 

A.  They  were  received  from  the  agents  at  Man- 
zanillo. 

Q.  Have  the  amounts  shown  on  those  documents 
been  paid  by  your  company? 

A.     Yes,  they  have. 

Q.  State  what  your  practice  is  with  respect  to 
the  payment  of  such  accounts  where  they  do  not 
contain  the  approval  of  the  master. 

A.  Some  of  the  vouchers  which  do  not  contain 
the  signature  of  the  master  are  approved  because 
the  ship  has  left  by  that  time,  or  because  certain 
charges  are  standard  practice  in  those  ports.  We 
are  aware  of  such  charges  at  various  South  Ameri- 
can ports,  especially,  and  Central  American  ports. 

Q.  State  if  you  know  whether  the  items  con- 
tained on  A-9,  A-10  and  A-11  all  relate  to  charges 
incurred  with  the  calls  of  the  vessels  Urania  at  the 
port  of  Manzanillo  in  October  and  November,  1948. 

A.    Yes,  they  do. 

Mr.  Hokanson:  I  object  to  that  as  not  being 
within  his  ow^l  knowledge,  since  he  wasn't  present. 

The  Court:    The  objection  is  overruled. 
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Q.  Have  those  accounts  been  approved  by  your 
agent A.     Yes,  they  have. 

Q.     at  Manzanillo?   [1214] 

A.    Yes,  they  have. 

Mr.  Howard:  I  now  re-offer  Identifications  A-9, 
A-10  and  A-11. 

The  Court:  I  would  like  to  hear  further  testi- 
mony from  the  witness,  if  he  has  any  further 
knowledge,  regarding  the  nature  of  the  expense 
involved  in  A-11.  I  have  a  notation  that  it  was 
incurred  in  connection  with  carrying  parts  to  the 
vessel. 

Q.    Do  you  have  that  before  you  now? 

A.    Yes,  I  do. 

Q.  Can  you  state  what  the  items  are  covered  by 
A-11? 

A.  It  relates  to  a  box  of  spare  timing  gears 
which  had  gone  out  on  the  vessel  and  which  were 
sent  by  mail  by  Union  Diesel  Company  to  Man- 
zanillo  for  the  boat,  and  they  missed  the  boat. 
They  got  it  after  the  second  time  the  boat  called 
at  that  port. 

Q.  Were  those  actually  put  aboard  the  Tanker 
Urania?  A.     Yes,  they  were. 

Q.     When? 

A.  They  were  put  on  board  during  the  second 
trip,  I  believe,  I  am  not  sure.  I  believe  it  is  the 
second  trip  of  the  vessel   to   Manzanillo. 

Q.     Did  you  say  those  are  spare  parts? 

A.  They  were  the  replacements  for  the  broken- 
down  timing  gears  of  the  vessel.  [1215] 
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Q.  I  understand,  but  after  the  new  gears  had 
been  installed  at  Los  Angeles,  did  these  then  con- 
stitute spare  parts'?  A.     That  is  correct. 

Mr.  Howard:  On  that  basis,  I  withdraw  my 
offer  on  A-11,  if  the  Court  please. 

The  Court:  It  seems  to  me  that  is  proper,  be- 
cause it  is  not  established  that  expense  was  a  rea- 
sonable and  normal  consequence  of  any  faulty  con- 
dition in  the  repair  job. 

Mr.  Howard:  I  therefore  withdraw  my  offer  on 
A-11.  I  have  now  offered  A-9  and  A-10. 

The  Court:  The  objection  to  them  is  overruled. 
Each  of  them,  Respondent's  Exliibits  A-9  and  A-10, 
is  admitted. 

(Respondent's    Exhibits    A-9    and   A-10    re- 
ceived in  evidence.) 

Mr.  Hokanson:  Your  Honor,  may  I  read  our 
objection  into  the  record? 

The  Court:  You  may  do  so.  I  thought  you  had 
already  stated  your  objection  in  the  record. 

Mr.  Hokanson:  Through  this  witness,  Your 
Honor,  this  is  compoimding  hearsay.  Even  the  cap- 
tain in  his  deposition  didn't  know  of  his  own 
knowledge  about  these  things  and  so  admitted,  and 
now  they  are  attempting  to  [1216]  introduce  them 
through  a  witness  who  was  3,000  or  5,000  miles 
away  from  the  captain. 

Tn  general,  our  grounds  of  the  objection  are, 
first,  it  is  opinion  as  far  as  the  reasonableness  is 
concerned ;  second,  they  are  self-serving  documents ; 
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third,  that  the  person  who  actually  performed  serv- 
ices in  a  situation  such  as  this  must  testify  excej^t 
where  the  witness  himself  was  present  and  saw  the 
services  performed ;  and  that  in  general  we  feel  the 
only  proper  person  through  whom  these  exhibits 
could  properly  be  offered  would  be  the  agent  who 
might  be  in  a  position  to  know  if  the  accounts  were 
reasonable  and  were  actually  done,  or  the  captain 
who  actually  saw  the  work  done — which  was  not  his 
testimony — and  therefore  we  object  on  the  further 
ground  of  hearsay. 

The  Court:  The  theory  on  which  the  Court  has 
admitted  them  is  on  what  the  Court  believes  is  a 
reasonable  inference  from  all  the  testimony  received 
in  connection  with  them,  that  they  were  paid  by 
the  cross  libelant  in  the  ordinary  course  of  busi- 
ness, and  it  carries  with  it  an  inference  that  there 
was  some  investigation  made  by  the  company  in  the 
usual  course  of  business  as  to  whether  they  were 
proper  items  to  ])e  paid  or  not. 

Mr.  Hokanson:  Your  Honor,  we  feel  that  there 
should  [1217]  be  more  foundation  before  such  an 
inference  could  be  drawn. 

The  Coui-t:  Tlie  objection  is  overruled.  The  ad- 
mission will  stand  as  to  those  two  exhibits. 

(Invoice  marked  Res})ondent's  Exhibit  A-27 
for  Identification.) 

Q.  Handing  you,  Mr.  Antippas,  what  has  been 
marked  for  identification  as  A-27,  do  you  know 
what  that  is?  A.     Yes,  I  do. 
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Q.  Were  you  present  in  Los  Angeles  when  bunk- 
ers were  replenished  on  the  Tanker  Urania'? 

A.     Yes,  I  was  right  there. 

Q.     Did  you  see  the  oil  put  aboard? 

A.     Yes,  I  was  right  next  to  the  hose. 

Q.     Can  you  state  what  A-27  is? 

A.  It  is  the  quantity  of  oil  necessary  to  re- 
plenish the  bunkers  of  the  Motor  Tanker  Urania 
which  were  expended  from  the  time  she  left  Seattle 
up   to   the  time   she   departed   from   Los   Angeles. 

Q.     What  is  the  amomit  shown  on  that  invoice? 

A.     $974.32. 

Q.  Has  that  amoimt  been  paid  by  your  com- 
pany? A.     Yes,  it  has. 

Mr.  Howard:     I  now  offer  A-27. 

Mr.  Hokanson:  It  is  objected  to  on  the  ground 
that  [1218]  there  is  no  foundation  laid  here;  the 
continuing  objection  heretofore  made  that  there  is 
no  tie-up  between  this  item  and  the  work  done  by 
Commercial  Ship  Repair;  and  on  the  further 
ground  that  there  is  no  testimony  by  the  person 
furnishing  the  oil  as  to  the  reasonable  value  of  the 
amount  of  oil  set  forth  in  the  invoice. 

The  Court:  The  objection  is  overruled.  Re- 
spondent's Exhibit  A-27  is  admitted.  It  is,  how- 
ever, without  prejudice  to  the  right  of  cross  re- 
spondent to  show  whether  it  was  all  attributable  to 
alleged  improper  repairs. 
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(Respondent's  Exhibit  A-27  received  in  e\d- 
dence.) 

RESPONDENT'S  EXHIBIT  A-27 

Invoice 

Shell  Oil  Company 

Incorporated 

In  Remitting  Refer  to 
Invoice  No.— H.  O.  1576 
Date  November  24,  1948 
M.S.  "Urania"  and  Owmers  (and  Charterers) 
Compagnia  Naviera  Limitada 
c/o  Simpson,  Spence  &  Yoimg 
52  Broadway 
New  York,  New  York 
11-/17  1948 

Delivered  to  M.S.  ''Urania"  at  Wilmington  (San 
Pedro),  California,  ex- Wharf 
283.75  barrels  Shell  Bmiker  Diesel  Fuel 

(a)  $3.35  per  bbl $950.56 

California  Retail  Sales  Tax  ®  21/2% 23.76 


$974.32 
Attachments : 

Marine  Loading  Ticket  (3) 

Admitted  April  14,  1949. 

Q.  After  the  Tanker  Urania  had  left  Los  Ange- 
les, where  did  it  next  proceed? 

A.     She  proceeded  to  a  Gulf  port. 

(Charter  marked  Respondent's  Exhibit  A-28 
for  Identification.) 


•    t  S   •rj  C  O 

S    41  O    C  T"  C  C 

f~i  U  t:  *^ 
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Q.  Thereafter,  was  the  vessel  employed  on  the 
East  Coast?  A.     That  is  correct. 

Q.  Handing  yon  what  has  been  marked  Iden- 
tification A-28,  can  you  state  what  that  is,  please? 

A.  Yes.  It  is  a  charter  party  for  a  subsequent 
voyage  of  the  Motor  Tanker  Urania  between 
Sydney,  Nova  [1219]  Scotia,  and  Philadelphia, 
Pennsylvania. 

Q.  What  is  the  rate  that  was  stated  for  the 
charter  of  the  vessel? 

A.     $8  per  ton,  IT.  S.  currency. 

Q.  Do  you  know  of  your  own  knowledge  what 
the  length  of  that  voyage  was,  approximately? 

A.     Yes,  I  know.  It  was  ten  days. 

Q.  Can  you  state  what  the  cargo  was  that  was 
carried  at  that  time?  A.     Yes.  Benzoin. 

Q.     From  what  ports? 

A.  It  was  carried  from  Sydney,  Nova  Scotia,  to 
Philadelphia,  Pennsylvania. 

Q.     In  what  month? 

A.     I  believe  it  was  the  month  of  December. 

Q.     Of  what  year?  A.     1948. 

Mr.  Hokanson:  I  object  to  all  this  as  not  rele- 
vant to  the  issues  in  this  case,  what  happened 
subsequent  to  November  11,  or  17. 

Mr.  Howard:  Again,  Your  Honor,  this  relates 
to  our  claim  for  loss  of  profits,  and  I  submit  this 
is  the  best  evidence,  which  was  as  to  what  the  ves- 
sel might  have  earned  in  a  related  period.  This 
covered  how  the  vessel  was  employed  in  Decembr 
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of  1948,  which  is  a  period  of  [1220]  only  30  or  60 
days  after  this  breakdown.  I  submit  it  is  the  best 
evidence  possible  as  to  the  earning  power  of  the 
vessel  during  that  period  upon  which  we  claim  our 
damages  and  loss  of  profits. 

The  Court:  You  Avill  have  to  prove  similarity 
of  conditions  in  October  and  early  November. 

Q.  Mr.  Antippas,  do  you  know  what  the  condi- 
tions on  the  charter  market  were  in  October  of 
1948?  A.     Yes,  I  do. 

Q.  Do  you  know  what  the  conditions  in  the 
charter  market  were  in  November  or  December  of 
1948?  A.     I  do. 

Q.  Will  you  state  what,  if  any,  difference  there 
would  have  been  in  the  conditions  of  the  charter 
market  in  those  two  periods? 

A.  The  condition  of  the  charter  market  in  Octo- 
ber, 1948,  was  higher  than  November  or  December. 

Q.     What  accounts  for  that? 

A.  It  is  the  period  of  the  year.  Usually  during 
winter,  especially  up  at  that  pai-t,  Sydney,  Nova 
Scotia,  when  it  starts  freezing  it  is  very  question- 
able whether  you  can  obtain  a  cargo  or  not,  and 
it  is  at  our  own  risk  we  are  doing  so. 

Mr.  White :  May  we  object  upon  the  ground,  first, 
that  there  is  no  foundation  laid  that  a  boat  could 
l^ossibly  have  been  chartered  here  which  would  sup- 
]~)ort  such  testimony  as  this;  and  secondly,  that  this 
was  a  different  time,  under  different  conditions, 
with  different  parties,  carrying  a  different  product. 

I  submit  to  the  Court  that  under  those  circum- 
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stances  this  could  have  practically  no  weight  as  far 

as  sho^dng  any  loss  of  profits  is  concerned. 

Mr.  Howard:  May  it  please  the  Court,  this  wit- 
ness has  testified  that  when  the  ship  left  Winslow, 
it  was  proceeding  on  owners'  orders  to  the  Panama 
Canal.  I  think  the  inference  is  plain  that  she  was 
intended  for  operation  on  the  East  Coast.  The  fact 
that  we  are  dealing  in  two  different  coasts  has  no 
relation  to  the  claim  on  loss  of  profits,  in  my 
opinion. 

The  way  I  analyze  this,  as  long  as  we  show  that 
the  owner  mtended  to  take  this  vessel  to  the  East 
Coast  and  he  was  delayed  in  getting  it  to  the  East 
Coast  by  reason  of  the  breakdown  of  the  vessel, 
which  we  claim  to  be  due  to  some  fault  on  the  part 
of  the  cross  respondent,  it  is  entirely  appropriate 
to  oifer  this  and  to  discuss  this  subsequent  charter 
as  showing  what  the  vessel  might  have  obtained  if 
it  had  arrived  on  the  East  Coast  at  an  earlier  date. 

The  Court:  It  would  seem  to  the  Court  that  the 
detail  is  improper.  It  is  enough  to  qualify  the  wit- 
ness [1222]  to  state  what  the  charter  market  was 
on  each  coast,  or  any  coast  that  might  be  regarded 
as  material.  I  do  not  think  this  exhibit  would  be 
admissible. 

That  does  not  keep  you  from  inquiring  of  this 
witness  as  to  his  knowledge  of  the  charter  market 
at  some  time  and  place  that  is  material,  and  if  he 
shows  that  he  is  qualified  to  state  what  the  charter 
market  was,  that  is  another  matter  upon  which  the 
Court  is  not  at  this  moment  called  upon  to  rule. 
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Q.  In  your  23osition  as  an  officer  of  the  claimant 
and  cross  libelant  corporation,  do  you  have  any 
occasion  to  deal  with  the  fixing  of  the  vessel  for 
employment?  A.     I  do. 

Q.  What,  if  any,  responsibility  do  you  have  in 
connection  with  such  detail? 

A.  Negotiating  the  whole  charter  when  it  is  pre- 
sented to  me.  They  present  us  with  certain  possi- 
bilities and  offers.  I  select  the  one  which  is  most 
apxjropriate,  according  to  my  estimation,  negoti- 
ating all  the  terms  of  the  charter  and  approving  it. 

Q.  During  the  months  of  September,  October, 
November  and  December,  1948,  were  you  familiar 
with  the  conditions  of  the  charter  market  on  the 
East  Coast  of  the  United  States'? 

A.     I  was  at  all  times. 

Mr.  White:  I  object  to  that.  Your  Honor,  on 
the  [1223]  ground  that  what  the  charter  market 
might  have  been  on  the  East  Coast  in  December 
would  have  no  bearing  upon  the  issues  in  this  case, 
since  if  there  is  any  loss  of  profits  it  is  during  the 
month  of  October,  around  there. 

The  Court:     The  objection  is  sustained. 

Q.  Eliminating  the  month  of  December,  will  you 
state  now  what  knowledge  you  had  of  the  charter 
market  on  the  East  Coast? 

The  Court:  In  October  and  November  would  be 
proper  times,  it  would  seem  to  me. 

A.  About  the  end  of  October,  the  charter  market 
usually  goes   dovm.   Usually  the   best  months   are 
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prior  to  November.  October  would  be  a  good  month, 
and  I  know  from  definite  offers  that  we  have — that 
we  had  better  chances  of  making  a  better  charter 
than  this  one  here,  in  the  month  of  October,  than 
we  would  have  had  in  the  month  of  November. 

Q.  Do  you  know  what  the  profit  was  to  your 
company  on  the  charter  that  you  have  referred  to 
before  ? 

A.  Approximately  three  thousand  and  some  odd 
dollars  for  the  period  of  ten  days. 

Mr.  White:  I  object  to  that,  your  Honor,  on 
the  grounds  as  stated  before;  different  conditions, 
different  jjroduct,  different  time,  different  parties 
involved. 

The  Court:  The  objection  is  sustained  as  to  this 
particular  proposed  charter.   [1224] 

Mr.  Howard:  I  would  like  to  make  a  very  brief 
statement.  This  vessel  broke  down  on  the  West 
Coast  of  the  United  States  or  Mexico.  Obviously,  it 
would  not  be  possible  to  charter  a  vessel  during  the 
period  it  is  broken  down. 

We  submit  that  we  should  be  entitled  to  prove  by 
tliis  witness  what  the  vessel  earned  when  it  did  get 
back  to  the  East  Coast  after  repairs  had  been  made, 
because  we  obviously  could  not  testify  as  to  the 
earning  power  of  the  vessel  during  the  period  it  was 
broken  down. 

The  Court:  You  could  prove  by  some  witness 
who  Iviiows  what  the  charter  market  was  for  a  vessel 
oP  this  type  during  the  period  of  the  breakdown. 
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The  objection  is  sustained  and  the  Court  will  dis- 
regard the  statement  of  the  witness  regarding  the 
profits  of  this  charter. 

Mr.  Howard:  At  this  time,  for  tlie  purpose  of 
the  record,  I  offer  Identification  A-28. 

Mr.  White:  That  is  objected  to  on  the  grounds 
previously  announced. 

The  Court:     Sustained.  Admission  is  denied. 

Mr.  Howard :     You  may  cross-examine. 

Cross-Examination 

By  Mr.  Hokanson: 

Q.  Referring  to  Exhibit  A-2T,  that  was  the 
replenishing  of  the  bunkers  after  the  trip  com- 
mencing at  Seattle.  Tliat  was  the  first  time  the 
bunkers  had  to  be  replenished  after  the  ship  left 
Seattle  on  October  15,  is  it  not? 

A.     That  is  correct. 

Q.  So  far  as  you  know,  the  vessel  did  not  break 
down  until  October  26,  1948? 

A.     I  know  it  broke  down  before  once. 

Q.     Before  October  26  ? 

A.  Yes,  the  steering  gear  as  mentioned  in  the 
log. 

Q.  Apart  from  that  item,  the  engine  breakdown 
occurred  on  October  26? 

A.     That  is  correct. 

Q.  So  that  oil  was  consumed  during  the  voyage 
from  Seattle  to  Manzanillo,  was  it  not? 

A.     Yes. 
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Q.  Do  you  know  how  much  oil  was  consumed 
during  that  period? 

A.  Not  offhand,  no.  I  would  have  to  refer  to 
certain  data. 

Q.  Do  you  know  how  many  miles  it  is  from 
Puget  Sound  to  Manzanillo? 

A.     I  think  approximately  2,400  miles. 

Q.  On  that  basis,  are  you  able  to  state  how  much 
oil  was  consumed?  [1226] 

A.  I  would  venture  a  rough  guess,  which  would 
be  about  20  tons. 

Mr.  Howard:     Twenty  tons? 

The  Witness:     Yes. 

Q.  On  the  basis  of  the  cost  of  the  oil  replen- 
ished, as  shown  by  Exhibit  A-27,  what  would  be 
the  price  of  that  much  oil? 

A.  I  will  have  to  convert  it;  just  a  minute.  Ap- 
proximately $400,  I  should  say.  I  would  have  to 
figure  it  out  mathematically;  this  is  just  a  rough 
estimate  I  am  giving  you. 

Q.     What  is  the  unit  cost  shown  on  A-27? 

A.     $3.35  per  bai^el. 

Q.  In  terms  of  barrels,  how  many  barrels  would 
the  ship  have  consumed  on  a  2400  mile  voyage? 

A.  Usually,  6.6  barrels  per  ton,  so  multipMng 
20  by  6.6,  we  would  get  the  approximate  barrel 
ciuantity. 

Q.  You  have  referred  to  the  engine  log.  Exhibit 
A-12.  If  my  recollection  is  correct,  you  stated  that 
the  temperature  of  the  lubricating  oil  cooler  be- 
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tween  October  15  and  October  26  is  shown  by  daily 

entries  in  tlie  log,  is  that  correct?  A.     Yes. 

Q.     What  is  the  entry  for  October  16? 

A.     Which  entry  are  you  referrmg  to"?    [1227] 

Q.  The  lubricatmg  oil  temperature  into  the 
cooler. 

A.  It  is  125  out — 125°  Fahrenheit  at  the  output, 
coming  out. 

Q.  What  does  it  show  what  the  temperature  was 
going  into  the  cooler?  A.     100. 

Q.     That  is  wrong,  isn't  it? 

A.     It  should  be  the  other  way  arovmd. 

Q.  In  other  words,  the  temperature  is  lower 
coming  out  than  going  in? 

A.  That  is  correct.  I  mean,  it  has  been  written 
down  wrong  here,  but  that  is  the  mam  idea. 

Q.  Do  you  find  any  entries  thereafter  covering 
the  temperature  of  the  lubricating  oil  cooler  prior 
to  October  26?  A.     No,  I  don't. 

Q.  Then  your  testimony  was  wrong  when  you 
stated  that  the  entries  were  regularly  made  during 
that  period,  is  that  correct?  A.     Partly. 

Q.  That  is  a  record  that  should  be  made  in  the 
log,  isn't  it? 

A.  Not  necessarily;  it  depends  on  the  chief  en- 
gineer and  what  you  require  from  him. 

Q.  If  you  are  going  to  keep  track  of  the  cooler, 
you  [1228]  liave  got  to  know"  what  the  temperatures 
are,  don't  you?  A.    Yes. 

Q.     Consequently,   you   should   make   entries   in 
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your  log  as  a  basis  for  determining  what  the  jDer- 

formance  record  is? 

A.  Xo.  You  can  read  that  from  your  thermome- 
ter and  from  your  pressures. 

Q.  But  there  is  a  place  for  the  entry  m  your 
logbook,  isn't  there?  A.     Yes,  there  is. 

Q.  It  was  only  made  on  October  16th,  the  only 
time  that  entry  was  made? 

A.     That  is  correct. 

Q.  You  don't  know  of  your  own  knowledge 
whether  that  auxiliary  pump  was  used  or  not,  do 
you?  A.     I  do. 

Q.  Didn't  you  state  in  your  testimony  earlier 
that  the  last  time  you  were  in  Seattle  prior  to  the 
departure  of  that  vessel  was  about  September  4, 
1948  ?  A.     That  is  correct. 

Q.  You  didn't  see  the  vessel  again,  did  you,  mi- 
til  about  November  11,  1948? 

A.     That  is  correct. 

Q.  And  the  ship  had  been  on  a  long  voj^age 
down  to  Manzanillo  and  back  to  Los  Angeles  during 
that  period,  isn't  that  correct?  [1229] 

A.     That  is  true. 

Q.  Not  being  aboard  the  vessel,  you  don't  know 
what  was  done  with  respect  to  the  use  of  the  pump, 
do  you? 

A.  I  do  know  from  reports  of  the  chief  en- 
gineer. 

Q.  You  are  basing  it  on  what  the  chief  engineer 
told  you? 
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A.  From  daily  reports  from  the  chief  engineer 
which  I  required  from  him, 

Q.  Do  you  know  whether  he  used  that  pump 
commencing  November  4,  1948'? 

A.     Yes,  he  did. 

Q.     He  did  use  it  on  that  date? 

A.     I  believe  he  did. 

Q.     But  not  prior  there  to? 

A.     Not  prior  thereto. 

Q.  Would  it  be  proper  to  make  an  entry  in  the 
log  showing  the  use  of  the  pmnp  on  that  date? 

A.     No,  not  necessarily. 

Q.     It  is  an  abnormal  procedure,  isn't  it? 

A.  It  was  an  abnormal  voyage;  the  vessel  had 
broken  down. 

Q.  As  a  matter  of  fact,  there  is  no  record  in 
the  log  showing  that  the  pump  was  used,  is  there? 

A.     There  is  no  record  whatsoever. 

Q.  When  did  you  translate  the  manual  that  was 
put  [1230]  aboard  the  vessel  by  The  Union  Diesel 
Engine  Company? 

A.  I  had  a  manual  in  New  Yoik  which  I  trans- 
lated and  sent  copies  of  the  translation  to  the  chief 
engineer.  That  was  not  at  his  request.  I  did  that 
long  since  the  day  he  went  on  board  the  vessel. 

Q.  All  of  the  entries  in  that  manual  were  trans- 
lated? 

A.  Well,  the  most  important  ones.  He  could  read 
most  of  it,  anyway. 

Q.     When  did  you  send  it  to  him? 
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A.  At  various  intervals.  I  would  translate  a 
part,  and  I  would  let  liim  have  it  just  the  same 
way  as  I  translated  it,  all  the  nomenclature  of  the 
various  valves  and  switches  on  the  boat. 

Q.  You  never  notified  Mr.  Black  or  Mr.  Feath- 
erstone  concerning  that  breakdown  at  any  time,  did 
you,  Mr.  Antippas? 

A.  Are  you  referring  to  the  main  engine  break- 
down ? 

Q.     That  is  right.  A.     No,  I  did  not. 

Q.  You  received  a  telegram  from  the  master  of 
the  vessel  stating  quite  fully  the  character  of  the 
breakdown,  didn't  you? 

A.  It  was  the  opinion,  I  should  say,  of  what 
they  thought  at  the  time  was  the  breakdown  of  the 
vessel. 

Q.     When  did  you  receive  that  letter? 

A.  I  believe  after  the  service  man  went  on 
board.  I  [1231]  don't  recall  the  exact  date.  It  was 
after  the  Union  Diesel  service  man  went  on  board. 

Q.  You  were  in  communication  with  the  master 
by  telephone  during  this  period? 

A.     Constantly. 

Q.  You  notified  him  as  soon  as  you  had  informa- 
tion of  the  breakdown  to  return  to  Los  Angeles 
where  repairs  were  effected,  didn't  you? 

A.     That  is  correct. 

Q.  You  were  acquainted  with  the  fact  that  the 
matter  had  stated  in  a  telegram  to  your  company 
that  the  appearance  of  work  on  the  exterior  of  the 
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engme  was  such  as  to  require  the  return  to  port 
for  a  full  inspection  of  bearings,   pistons,   liners, 
etc.,  isn't  that  true"? 

A.  That  is  not  a  report  made  by  the  captain. 
The  captain  did  not  send  me  any  telegram  of  that 
kind. 

Q.  Handing  you  Exhibits  A-9  and  A-10,  you  will 
find  some  telegrams  or  copies  thereof  among  those 
exhibits.  Will  you  read  one  dated  November  1,  ad- 
dressed to  AntipiDas,  Forest  Hills,  Long  Island, 
New  York,  signed  by  Beis? 

A.  Yes.  It  says,  "Union  Diesel  sei*vice  man  ad- 
vises"— it  is  a  report  of  the  Union  Diesel  service 
man,  transmitted  to  me  by  tlie  captain. 

Q.     Read  the  telegram. 

A.  "Union  Diesel  service  man  advises  that  ves- 
sel [1232]  Urania  proceed  to  port  on  West  Coast 
USA  and  that  the  service  of  additional  service  man 
of  Union  Diesel  be  made  available  upon  arrival.  All 
gears  are  now  installed  but  from  appearance  of 
some  of  the  careless  work  on  the  exterior  of  the 
engine  believes  bearings,  pistons  and  liners  be 
closely  examined.  All  of  the  air,  water  and  lube  oil 
tul)ing  were  badly  kinked  when  installed  in  Seattle 
and  from  the  appearance  of  workmanship  done 
there  service  man  unable  to  safely  pass  inspection 
of  engine.  Facilities  in  Manzanillo  not  adequate 
for  even  an  inspection.  Will  try  to  contact  Demetri 
at  his  house  by  ship's  tele])hone  tonight."  New 
York  time  11  o'clock,  and  so  on,  signed  "Beis." 
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Q.  If  you  knew  the  chaiacter  of  this  breakdown 
at  that  time  and  had  until  November  11  in  which 
to  make  arrangements  for  inspection  of  the  vessel 
upon  her  arrival  in  Los  Angeles,  why  then  did  you 
not  notify  Commercial  Ship  Repair  if  you  felt  that 
they  were  in  any  way  responsible  for  these  repairs  ? 

Mr.  Howard:  Objected  to  as  being  not  within 
the  proper  scope  of  the  direct  examination. 

The  Court:     Is  there  any  response? 

Mr.  Hokanson:  He  has  gone  into  this  break- 
down at  some  length.  I  think  it  is  very  important 
here. 

The  Court:  By  tliis  witness,  do  you  seek  infor- 
mation tending  to  establish  or  disestablish  what 
issue?  [1233] 

Mr.  Hokanson:  Tending  to  establish  that  we 
were  never  notified  of  this  situation,  never  given 
the  opportunity  to  make  an  inspection  on  the  spot 
and  to  determine  with  our  own  experts  what  caused 
this  breakdown. 

The  Court:     The  objection  is  overruled. 

A.     Would  you  read  the  question? 
(Last  question  read  by  reporter.) 

A.  I  did  not  know  what  caused  the  breakdown, 
and  therefore  I  could  not  say  that  Commercial  Ship 
Repair  was  responsible  for  it. 

Q.  Isn't  it  true  that  these  lubricating  oil  cool- 
ers were  taken  off  the  vessel  on  or  about  Novem- 
ber 12? 

A.     I  know  they  were  taken  out;  I  don't  recall 
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the  exact  elate.   It  may  have  been  the  12th  or  13th, 

I  don't  know. 

Q.  You  got  a  report  on  them  immediately,  didn't 
you? 

A.  Not  immediately.  It  was  the  next  day,  I  be- 
lieve. 

Q.  You  had  the  opportunity  then,  if  you  felt 
Commercial  Ship  Repair  was  responsible,  to  notify 
them  of  the  situation,  did  you  not? 

A.     I  had  not — I  suppose  I  could,  yes. 

Q.     But  you  didn't  give  them  the  chance? 

Mr.  Howard:  That  is  objected  to.  I  think  he 
should  ask  him  what  he  did  without 

The  Court:     The  objection  is  overruled.   [1234] 

A.  It  all  depends  on  how  you  put  it,  not  giving 
them  a  chance.  Would  you  i)lease  let  me  know  in 
a  little  more  detail  what  you  mean? 

Q.  I  think  the  question  is  clear.  If  you  can't 
answer  it,  I  won.'t  pursue  it  further. 

What  happened  to  the  gears  that  were  taken  off 
this  vessel? 

A.     I  believe  they  were  left  on  the  vessel. 

Q.  Did  you  make  any  effort  to  produce  them 
here  for  the  trial  ?  A.     Yes,  I  did. 

Q.  This  trial  has  been  pending  since  about  No- 
vember of  1948,  has  it  not? 

A.     I  believe  so,  yes. 

Q.  Ajid  during  that  time  the  Urania  has  been 
in  and  out  of  tlie  States  several  times,  has  she  not? 

A.     Twice,  I  think. 
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The  Court:  What  state  do  you  refer  to  in  that 
question  ? 

Mr.  Hokanson :     The  United  States,  Your  Honor. 

Q.  You  have  seen  the  vessel  since,  have  you 
not?  A.     I  have  seen  her  once. 

Q.     Do  you  know  where  the  gears  are  now"? 

A.  I  don't  know.  I  thought  they  were  on  board, 
but  apparently  they  are  not.  [1235] 

Q.  What  happened  to  the  oil  sample  that  was 
taken  on  November  4,  if  you  know,  Mr.  Antippas? 

A.  Only  from  what  was  reported  to  me  I  can  tell 
you. 

Q.     It  was  not  preserved,  was  if? 

A.  It  was  preserved  by  the  chief  engineer,  and 
apparently  the  steward  found  it  and  not  knowing 
what  it  was  he  just  threw  it  overboard.  It  was  in 
a  glass. 

Q.  Did  you  have  anything  to  do  with  the  testing 
of  these  heat  exchangers'? 

Mr.  Howard:     Where  and  when,  counsel? 

Mr.  Hokanson:  We  are  talking  about  the  situa- 
tion now  in  Los  Angeles  or  Long  Beach. 

A.  Well,  to  the  extent  that  I  knew  that  finally 
we  arrived  at  that  conclusion  that  that  must  be  the 
reason,  when  we  found  the  salt  water;  and  to  the 
extent  I  knew  they  were  taken  out  to  the  shop ;  and 
to  the  extent  that  I  received  the  reports,  but  not 
by  actual  seeing. 

Q.  At  whose  direction  were  they  removed  from 
the  vessel? 
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A.  They  were  removed  from  the  vessel  at  the 
direction  of  Mr.  Newell,  who  suggested  that  they 
were  the  cause  of  this  breakdown. 

Q.     Did  he  tell  you  that  at  the  time  % 

A.     Yes,  he  told  me  that  at  the  time,  I  believe. 

Q.  Why  then  didn't  you  direct  that  they  be 
tested  before  they  were  cleaned,  and  determine 
whether  leaks  then  [1236]  existed  in  the  coolers'? 

A.  First,  it  isn't  up  to  me  to  say  how  this  test 
is  going  to  be  carried  out.  There  are  accepted  prac- 
tices by  the  people  who  do  such  work. 

Q.  So  far  as  you  know,  no  e:ffort  was  made  to 
test  them  before  they  were  cleaned,  is  that  right  ? 

A.  I  know  that  you  cannot  determine  leaks  un- 
less you  clean  them.  That  is  from  my  own  personal 
knowledge,  of  course. 

Q.  You  mean  to  say  if  there  are  leaks  in  a  cooler 
they  won't  show  up  unless  the  cooler  is  cleaned? 

A.  They  will  show,  but  you  w^on't  be  able  to  see 
the  exact  source  of  it  unless  you  clean  it.  As  you 
heard  the  testimony  before,  there  is  such  a  minute 
opening  you  can't  trace  it  even  when  it  is  cleaned. 

Q.  You  heard  Mr.  Lund  testify  the  other  day 
that  he  had  paid  at  your  authorization  for  the  serv- 
ices of  Commercial  Ship  Repair  machinists  and 
electrician  at  Port  Angeles,  Washington,  in  con- 
nection with  repairs  to  the  telemotor,  do  you  re- 
member that  testimony?  A.     Yes,  I  do. 

Q.  You  autliorized  payment  of  that  bill,  did  you 
not? 
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A.  I  authorized  it  by  telephone  before  I  received 
the  bill. 

Q.  If  you  felt  that  that  was  the  responsibility 
of  [1237]  Commercial  Ship  Repair,  why  did  you 
pay  the  biin 

A.  I  did  not  know  that  Conunercial  Ship  Re- 
pair men  were  employed  in  this  repair.  I  was  aware 
that  Mr.  Clarke  had  left  from  here  with  two  work- 
men, I  didn't  know  where  they  came  from.  As  a 
matter  of  fact,  I  insisted  on  the  i^ayment  then  to 
clarify  the  situation. 

Q.  Did  Mr.  Lund  tell  you  who  made  those  re- 
pairs ? 

A.  No.  I  just  found  out  about  it  when  I  got 
the  report. 

Mr.  Hokanson:     I  have  no  further  questions. 

Redirect  Examination 
By  Mr.  Howard: 

Q.  Do  you  know  why  the  standby  fire  pump 
was  used  in  November,  1948?  A.     Yes,  I  do. 

Q.     Why? 

A.     The  engine  was  overheating. 

Q.  AVhat  would  be  the  purpose  of  using  the 
standby  fire  pump? 

A.  When  the  engine  overheats,  it  is  apparent 
you  have  to  cool  the  engine  in  some  way,  and  the 
only  way  is  to  increase  the  cleansing  agent  through 
the  water  cooler. 

Q.     Through  the  water  cooler? 

A.     That  is  right,  through  the  water  cooler. 


1420  Compania  Naviera  Limitada,  etc. 

(Testimony  of  Demetri  Antippas.) 

Q.  Would  that  increase  the  pressure  of  salt 
water  through  the  lubricating  oil  cooler? 

A.     Possibly. 

Q.  What  effort  did  you  make  to  locate  these 
gears  that  were  replaced  on  the  Tanker  Urania? 

A.  I  sent  a  man  down  to  the  Gulf  port  where 
she  was  located,  with  the  express  task  to  try  to 
find  those  gears.  As  a  matter  of  fact,  I  tried  to 
find  both  sets  of  gears,  if  possible. 

Q.     Did  he  locate  them  ? 

A.  No.  His  answer  was  that  he  could  not  locate 
them  on  board. 

Q.     Do  you  know  what  happened  to  the  gears? 

A.     I  can  only  venture  a  guess. 

Q.     Do  you  know  what  happened? 

A.     I  don't  know,  no. 

Mr.  Howard:     I  have  no  further  questions. 

The  Court:  The  point  that  I  wish  to  inquire 
about  is :  did  you  or  anyone  else  for  you  determine 
the  amount  of  actual  fuel  oil  consumption  on  the 
Urania  from  the  time  of  this  breakdown  on  October 
26,  I  believe,  until  the  vessel  proceeded  from  Long 
Beach  on  the  remainder  of  the  voyage  after  making 
the  repairs  in  the  Craig  Yard  at  Long  Beach,  or 
wherever  the  repairs  were  made  in  a  Southern 
California  port?  Did  anyone  on  your  [1239]  be- 
half determine  the  actual  amount  of  fuel  oil  con- 
sumption during  that  lay-up  period? 

The  Witness:     I   did,  Your  Honor,  myself. 

The  Court:     How  much  was  it? 
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The  Witness :  I  will  have  to  refer  to  notes  which 
I  haven't  got  here,  Your  Honor. 

Mr.  Howard:  Do  you  have  them  in  the  court- 
room? 

The  Witness :     No. 

Mr.  Howard:     Are  they  with  you  in  Seattle ■? 

The  Witness:     Yes,  they  are. 

The  Court:  I  wish  the  Court  to  have  that  in- 
formation. 

Mr.  Howard:  AYe  will  undertake  to  provide  it 
right  after  the  noon  recess. 

The  Court:  The  amount  and  value  is  what  the 
Court  would  be  interested  in  in  that  detail. 

Mr.  Hokanson:     No  further  questions. 

The  Court :     Step  down. 

(Witness  excused.) 

The  Court:     Call  the  next  witness. 

Mr.  Howard:  Your  Honor,  that  completes  the 
cross-libelant's  case  in  chief,  with  the  exception 
that  we  would  like  to  midertake  to  provide  this  in- 
formation by  this  witness  as  to  the  fuel  consumed 
from  the  notes  he  has  available  right  after  lunch. 

The  Court :     Court  is  recessed  until  1 :30.  [1240] 

(At  11:57  o'clock  a.m.,  Thursday,  April  14, 
1949,  proceedings  recessed  until  1:30  o'clock 
p.m.,  Thursday,  April  14,  1949.) 

Seattle,  Washington 
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April  14,  1949,  1:30  o 'Clock  P.M. 

Mr.  Howard:  I  would  like  to  recall  Mr.  Antip- 
pas. 

DEMETRI  ANTIPPAS 

was  recalled  as  a  witness  by  and  on  behalf  of  re- 
spondent, and  having  been  previously  duly  sworn, 
was  examined  and  testified  as  follows: 

Redirect  Examination 
By  Mr.  Howard: 

Q.  Do  you  have  with  you  now  a  computation  of 
the  amount  of  Diesel  oil  which  you  claim  to  have 
been  consumed  by  reason  of  the  breakdown  and  re- 
turn of  the  vessel  to  Los  Angeles  for  repairs? 

A.     I  do. 

The  Court:  Can  you  give  the  dates  as  to  when 
it  was  consumed? 

Q.     Will  you  indicate  the  dates  that  this  covers'? 

A.  Yes.  One  day,  from  the  breakdown,  which 
was  late  in  the  evening,  late  in  the  night  of  October 
26,  to  the  arrival  of  the  vessel  at  Manzanillo,  one 
day's  consumption,  which  is  rated  at  16  barrels  per 
day,  so  16  barrels  for  that  day.  Six  days  in  Man- 
zanillo while  the  vessel  was  under  repair  and  for 
the  trial  run,  35  barrels. 

Q.  Figured  at  how  many  barrels  consumption 
per  day? 

A.     Five  barrels  for  all  the  auxiliaries. 

The  Court:  Six  days  while  the  vessel  was  laid 
up  at  Manzanillo? 
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The  Witness:  That  is  correct,  Your  Honor. 
That  would  inchide  the  trial  run,  the  35  barrels. 

The  Court:  That  was  35  barrels  consumed  dur- 
ing those  six  days? 

The  Witness :  That  is  correct.  From  Manzanillo 
on  the  way  to  Los  Angeles  up  to  the  time  of  the 
breakdown,  36  hours  run  at  full  speed,  would  give 
us  24  barrels  consumption. 

The  Court:  By  "Los  Angeles,"  you  mean  Long 
Beach? 

The  Witness:  Yes,  that  is  what  I  mean,  Your 
Honor. 

Q.     That  is  up  to  the  period  of  the  breakdown? 

A.     That  is  correct. 

Q.     And  your  next  item? 

A.  Would  be  from  the  time  of  the  breakdown, 
while  the  vessel  went  on  tow,  up  to  the  time  she 
arrived  in  Los  Angeles,  six  days,  part  of  which 
were  the  engine  being  under  operation,  would  give 
us  30  barrels. 

Q.     At  what  rate  of  consumption  per  day? 

A.     Approximately  five  barrels  per  day. 

The  Court:  I  do  not  know  that  I  understand 
wdiat  was  said  about  subsequent  to  the  breakdown. 

The  Witness:  Subsequent  to  the  breakdown, 
Your  Honor,  the  engine  was  operated  for  an  hour 
at  a  time,  and,  of  course,  also  for  the  operation  of 
auxiliaries.  It  was  six  days  for  the  elapsed  time, 
and  about  30  barrels  were  expended. 
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Q.     Your  next  item? 

The  Court:  Have  you  a  computation  there  from 
the  time  of  the  breakdown  off  Long  Beach  until 
the  arrival  at  Long  Beach,  of  the  number  of  bar- 
rels? 

The  Witness:     You  mean  from  oif  Manzanillo? 

The  Court:  Wherever  it  was  36  hours  after 
you  left  Manzanillo;  there  was  a  breakdown  and 
during  that  36  hours  there  were  24  barrels  con- 
sumed ? 

The  Witness :     That  is  correct. 

The  Court:  After  that  time  until  the  arrival, 
have  you  a  computation? 

The  Witness:     Yes;  thirty  barrels. 

The  Court:     After  that? 

The  Witness :  Los  Angeles,  six  days  while  under 
repairs,  twelve  barrels. 

The  Court:     Does  that  mean  Long  Beach? 

Mr.  Howard:  Yes,  Your  Honor,  Los  Angeles 
harbor  includes  Long  Beach. 

The  Court:  After  the  arrival  at  Long  Beach,  I 
ask  again  hoAv  many  barrels  did  you  use  during 
the  breakdown? 

The  Witness:  We  used  twelve  barrels  while 
alongside  the  pier,  dock  trials  and  everything.  For 
tlie  trial  trip,  we  used  eight  barrels;  and  then  five 
and  one-half  days  sailing  for  the  vessel  to  re- 
turn to  Manzanillo,  88  barrels. 

The  Court:     Wliat  does  that  make  the  total? 

Tlio  Witness:     213  barrels  at  $3.35  pov  barrel. 


vs.  E.  A.  Black  et  al.,  etc.  1425 

(Testimony  of  Demetri  Antippas.) 

Q.     Do  you  have  a  figure  on  that*? 

A.     Yes.   $692.25. 

Q.  Was  some  oil  furnished  to  the  salvage  tug 
that  towed  the  vessel  in? 

A.  Yes.  I  believe  we  furnished — I  don't  remem- 
ber the  number  of  gallons.  I  remember  the  amount 
we  were  credited  with,  $168.00  for  that  fuel,  which 
was  taken  off  the  bill,  of  course.  [1244] 

Q.  So  that  that  Diesel  fuel  that  you  furnished 
the  tug  really  made  up  a  partial  payment  on  your 
towing  charge?  A.     That  is  correct. 

Q.  Is  that  shown  on  the  Pacific  Towboat  & 
Salvage  Company  invoice  now  admitted  in  the  rec- 
ord as  Exhibit  A-25?  A.     That  is  correct. 

Q.  Going  back  to  this  period  in  Los  Angeles 
harbor  for  repairs,  six  days,  you  say  you  used  12 
barrels  %  Why  do  you  compute  that  at  a  lower  rate  ? 

A.  We  used  shore  current  and  we  only  used  our 
auxiliaries  for  certain  other  purposes;  pumping, 
cleaning  the  tanks  and  things  like  that,  the  usual 
operation  of  the  boat. 

Q.  State  if  you  know  whether  the  price  of  |3.35 
per  barrel  was  the  going  market  rate  for  this  grade 
of  bunker  Diesel  fuel  oil  at  San  Pedro  in  Novem- 
ber 24,  1948? 

A.  That  is  according  to  our  contract,  in  which 
we  have  a  scale. 

Mr.  Howard:     I  have  no  further  questions. 
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Recross  Examination 
By  Mr.  Hokanson: 

Q.  Did  I  understand  you  to  say  that  your  rate 
of  consumption  per  day  of  fuel  oil  was  16  barrels? 

A.     That  is  correct.  [1245] 

Q.     That  is  at  what  speed? 

A.     That  is  at,  I  believe,  280  revolutions. 

Q.  I  understand  you  to  say  you  estimated  a  con- 
sumption of  30  barrels  of  oil  between  the  date  of 
the  second  breakdown,  which  my  record  shows 
was  on  November  5,  until  the  vessel  arrived  at 
Los  Angeles'?  A.     That  is  correct. 

Q.  Would  your  estimate  be  the  same  if  the  log 
disclosed  that  during  that  period  the  engine  was 
run  for  a  total  of  only  8  hours  at  a  speed  of  140 
revolutions  ? 

A.  Yes,  because  we  also  ran  our  auxiliaries,  and 
the  figure  given  there  is  not  mostly  based  on  hours 
of  running  of  the  engine;  it  is  based  on  hours  of 
running  the  auxiliaries,  five  barrels  a  day. 

Q.  No  further  questions  on  that  line,  but  before 
you  step  down,  Mr.  Antippas,  would  you  do  me  the 
favor  of  translating  the  log  entry  in  the  engine  log 
for  September  4,  1948?  AVould  you  look  at  that 
entry  %  A.    Yes. 

Q.  Does  it  not  state,  '* Cleaning  and  testing  by 
hydraulic  pressure  of  the  oil  and  water  cooling 
radiator  of  main  engine"? 

A.     That  is  correct. 

Q.     Would  you  turn  now  to  the  deck  log? 
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A.     Which  clay  do  you  want  me  to  turn  it  to? 

Q.  For  October  29,  and  tell  me  whether  the 
entries  for  that  date  are  in  English  or  in  Greek? 

A.     In  the  deck  log? 

Q.     October  29,  in  the  deck  log. 

A.     It  is  in  English. 

Mr.  Hokanson:     That  is  all. 

Mr.  Howard:     That  is  all. 

The  Court :     You  may  step  down. 
(Witness  excused.) 

The  Court:     Call  the  next  witness. 

Mr.  Howard:  That  concludes  cross-libelant's 
case  in  chief,  if  the  Court  please. 

The  Court:  As  I  understand  it,  cross  libelant 
rests  ? 

Mr.  Howard:     That  is  correct.  Your  Honor. 

The  Court :  How  many  parties  for  cross-libelant 
are  there?   Only  the  Compania  Naviera  Limitada? 

Mr.  Howard :  Just  the  corporation,  the  one  com- 
l^any.  Your  Honor. 

The  Court :  Cross  respondents  and  libelants  may 
now  i^roceed. 

Mr.  Hokanson :  May  it  please  the  Court,  will  the 
Court  allow  counsel  for  cross-respondents  ten  min- 
utes to  make  a  motion?  [1247] 

The  Court:  I  will  allow  you  to  make  the  mo- 
tion. You  may  proceed. 

Mr.  Hokanson:  Come  now  the  cross  respond- 
ents and  move  for  the  entry  of  an  order  dismiss- 
ins:  the  cross  libel  of  the  cross-libelant  in  this  action 
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on  the  ground  and  for  the  reason  that  no  evidence 
has  been  introduced  in  this  cause  sufficient  to  estab- 
lish a  prima  facie  case  which  would  develop  a 
proximate  relationship  between  the  damages  here 
testified  to  and  the  work  performed  by  Commer- 
cial Ship  Repair,  the  cross-respondent. 

With  the  Court's  permission  and  in  the  inter- 
ests of  saving  some  time  with  respect  to  testimony 
by  way  of  defense,  Mr.  White  would  like  to  address 
the  Court  on  two  items  of  the  cross-libel. 

Mr.  White:  Your  Honor,  the  items  on  which  I 
wish  to  address  the  Court  are  the  delay  charges 
at  Winslow,  Washington,  and  the  loss  of  profits 
item.  In  the  first  place,  on  the  delay,  testimony  in 
the  record  is  that  there  was  no  delay  at  Winslow, 
Washington.  I  am  quoting  directly  from  a  tran- 
script of  Mr.  Williams'  testimony,  who  was  the 
agent  of  the  cross-libelant : 

''Q.  If  you  know,  was  there  any  urgency  about 
the  completion  of  this  job? 

A.     Not  that  I  know  of. 

Q.  Did  Mr.  Antippas  ever  request  that  the  job 
be  [1248]  hurried  along'? 

A.  The  last  week  or  so,  he  was  uneasy.  He 
wanted  to  know  when  it  would  get  out. 

Q.  By  the  last  week,  you  have  reference  to  the 
last  week  3'ou  were  in  Winslow? 

A.     That  is  right." 

Your  Honor,  there  is  no  definite — that  may  be  a 
conversation  advisory  to  when  the  ship  may  be 
ready,  but  there  is  no  evidence  either  from  the  lips 
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of  Mr.  Antippas  or  from  the  lips  of  his  man  Mr. 
Williams  as  to  any  delay. 

The  Court's  attention  is  called  to  the  case  de- 
cided by  Judge  Neterer,  which  is  cited  in  cross-re- 
spondents' brief,  page  6.  It  is  a  lengthy  citation 
which  I  will  just  read  a  small  portion  of.  The 
identical  problem  was  at  issue  there. 

"There  must  be  a  mutual  promise  and  a  agree- 
ment, and  there  is  none  such  in  the  record.  The 
mere  conversation  advisory  with  relation  to  time, 
etc.,  is  not  sufficient,  but  the  understanding  must  be 
definite  and  positive.'' 

Then  further  on  he  states : 

"It  is  not  reasonable  to  presume  that  the  claim- 
ants would  have  silently  stood  by  in  the  daily  per- 
formance of  the  work  by  the  libelant  if  the  under- 
standing had  been  as  contended  for  by  the  claim- 
ants. Human  nature  and  self-interest  do  not  op- 
erate in  that  way."  [1249] 

It  is  submitted,  Your  Honor,  that  had  there  been 
any  agreement  as  to  the  specific  date,  certainly 
Mr.  Antippas  or  his  representative  would  have 
complained  to  Commercial  Ship  Repair.  There  is 
not  even  a  scintilla  of  evidence  in  the  record  that 
any  such  was  ever  done. 

Moreover,  as  far  as  the  original  contract  is  con- 
cerned, by  Mr.  Antippas'  own  testimony  he  has 
waived  the  strict  compliance  with  the  provisions  of 
the  original  contract.  He  has  testified  twice  that 
he  was  not  in  any  hurry  about  it,  and  so  advised 
Commercial  Ship  Repair  that  he  would  not  hold 
them  to  the  eighteen  days'  provision. 
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Furthermore,  Your  Honor,  wherever  there  is 
extra  work  ordered,  that  would  extend  the  con- 
tract in  any  event,  so  it  is  our  contention  that  on 
that  particular  point  Judge  Neterer's  decision  is 
controlling ;  that  here  in  the  ahsence  of  any  positive 
and  definite  agreement  as  to  a  specific  date  on  w^hich 
the  ship  would  be  ready  that  there  is  no  issue  of 
fact  raised. 

With  respect  to  the  loss  of  profits,  briefly,  Mr. 
Wallace  testified  this  morning,  he  again  being  the 
agent  of  the  cross-libelant,  that  at  the  time  this  ship 
was  in  Winslow  during  the  time  of  the  breakdown, 
it  was  impossible  to  get  a  chai-ter  of  the  ship,  and 
that  they  did  attempt  to,  and  that  the  only  attempt 
which  even  [1250]  j^roceeded  to  any  degree  fell 
through.  He  said — I  am  not  quoting  him  verbatim, 
but  as  1  recall  he  said  something  like  this,  that  it 
was  ver}^  difficult  at  tliat  time  to  obtain  a  charter 
for  the  ship,  and  that  efforts  were  made.  Certainly 
the  inference  would  be  that  if  efforts  were  made, 
there  would  be  some  more  substantial  testimony 
than  there  has  been  as  to  any  possibility  of  charter. 

The  Court's  attention  is  called  in  this  connection 
to  Todd  Erie  Basin  Dry  Docks  vs.  The  Penelopi, 
which  is  cited,  I  might  add,  in  cross  libelant's  brief. 
They  have  the  American  Maritime  citation.  The 
Federal  Reporter  citation  is  148  F.  (2nd)  884.  I 
think  it  will  be  conceded  by  both  parties  that  this 
case  is  probably  the  latest.    It  is  a  Second  Circuit 
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case,  probably  the  latest  declaration  of  competent 
authority  on  this  particular  subject. 

This  was  a  reversal  of  the  District  Court  on  the 
ground  that  the  District  Court  had  imposed  too 
heavy  a  burden  upon  the  owners  to  show  their  loss 
of  profits.  However,  even  m  reversing  the  deter- 
mination of  the  District  Court  of  Appeals,  the  Cir- 
cuit Court  said: 

"(2)  In  so  far  as  the  court's  decision  rests  on 
the  statement  in  the  opinion  that  it  was  incmnbent 
on  Polar  to  prove  "that  it  was  willing  to  charter  the 
vessel  to  some  known  agent  for  a  specified  voyage 
at  an  agreed  rate,'  [125]  we  think  it  imposes  a  rule 
of  proof  more  exacting  than  the  controlling  author- 
ities require  .  .  .  Mr.  Justice  Brow^n  stated  that 
demurrage  'will  only  be  allowed  when  profits  have 
actually  been,  or  may  be  reasonably  supposed  to 
have  been,  lost,  and  the  amomit  of  such  profits  is 
proven  with  reasonable  certaintly'." 

Xow,  in  this  case  we  have  no  competent  testimony 
as  to  profits  that  might  have  been  made.  In  fact,  the 
evidence  by  their  own  agent  is  to  the  contrary,  and 
we  submit  on  those  two  items  that  there  isn't  a 
scintilla  of  evidence  in  the  record  which  will  sup- 
port a  judgment.  On  the  other  items,  we  feel  the 
same  way;  however,  we  have  many  witnesses  here 
this  afternoon  and  we  feel  it  would  not  be  proper 
to  argue  the  rest  of  the  items  at  length  at  this  time. 

The  Court:  I  will  be  glad  to  hear  from  cross 
libelant  on  these  two  items. 

Mr.  Howard:    Very  briefly.  Your  Honor,  as  far 
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as  the  extras  at  Winslow  are  concerned,  and  the 
delay  in  completing  the  repairs,  I  call  Your  Honor's 
attention  to  Respondent's  Exhibit  A-1,  being  a  letter 
signed  by  Mr.  Black  on  behalf  of  cross  respondent, 
in  which  he  proposed  to  do  this  work  in  18  working 
days. 

I  call  Your  Honor's  attention  also  to  the  com- 
putation of  time  which  is  contained  in  the  trial 
brief  that  has  been  filed,  from  which  it  will  be  ap- 
parent that  the  [1252]  cross  libelant  is  not  seeking 
a  recovery  for  all  of  the  time  beyond  the  18  working 
days  until  the  repairs  on  the  vessel  were  completed. 
The  time  has  been  allocated  on  the  basis  of  what  we 
think  would  be  the  most  logical  breakdowm  between 
the  time  required  to  perform  the  extra  work  and 
the  delay  in  completing  the  contract  work. 

As  far  as  loss  of  profits  is  concrned,  we  submit 
that  the  proof  on  that  is  still  a  matter  to  be  decided 
by  the  Court.  As  to  the  other  periods  of  time  in- 
volved in  the  claim  in  the  cross  libel,  such  as  loss 
of  profits  during  delay  at  Manzanillo  and  at  Long 
Beach,  we  submit  there  has  been  ample  evidence 
offered  in  this  case  to  substantiate  a  claim  foi*  loss 
of  profits. 

I  recognize  the  authority  which  counsel  has  cited, 
and  I  have  called  it  to  the  Court's  attention  in  my 
memorandum  of  authorities  on  this  ])articular  point; 
and  as  to  that  item  we  strongly  maintain  that  we 
have  made  an  offer  of  proof  sufficient  to  establish 
our  loss  of  profits  during  the  j^eriods  covered.  I 
understand  counsel's  motion  to  go,  however,  only 
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to  the  two  items,  being  items  3  and  4  of  the  cross 
libel  relating  to  the  expense  incurred  during  delay 
at  Winslow,  Washington,  and  the  loss  of  profits 
during  that  period,  and  that  their  motion  does  not 
go  to  the  items  in  the  cross  libel  relating  to  loss  of 
profits  and  expenses  in  Mexican  and  [1253]  Cali- 
fornia waters.  If  I  am  mistaken  in  that,  I  would  like 
to  be  corrected. 

Mr.  White:     It  goes  to  both,  counsel. 

Mr.  Howard :  And  you  argued  it  from  the  stand- 
point of  the  items  at  Winslow. 

The  Court:  The  Court  is  ready  to  rule.  The 
Court  denies  the  motion  to  dismiss  the  cross  libel, 
but  advises  counsel  on  both  sides  that  the  Court  does 
not  intend  to  allow  any  recovery  on  the  cross  libel 
respecting  the  first  two  items  mentioned;  one,  re- 
specting delay  in  doing  of  the  repair  job  while  the 
vessel  was  at  Winslow,  and  two,  respecting  loss  of 
profits  during  such  alleged  delay. 

The  Court  is  of  the  opinion  that  any  original 
understanduig  which  may  have  been  had  was  modi- 
fied and  waived  by  the  subsequent  conduct  of  the 
cross  libelant,  and  that  no  certainty  as  to  loss  of 
profits  during  the  dela}^  in  the  making  of  the  repairs 
while  the  vessel  was  at  Winslow ;  clearly  not  within 
such  degree  of  certainty  as  would  authorize  the 
Court  to  allow  a  recovery  on  account  of  such  loss 
of  profits. 

The  Court  wdll  hear  any  further  testimony  that 
may  be  offered  respecting  the  item  which  the  Court 
now  denommates  as  the  third  item;   namely,  the 
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expenses  and  repairs  and  damages  for  delay  while 
the  vessel  was  in  [1254]  Mexican  and  California 
waters  and  ports.  The  Court  will  consider  that 
further  upon  the  close  of  all  the  evidence  in  the  case. 
The  cross  respondents  and  libelants  may  now 
proceed  in  respect  to  their  answer  to  the  other  items 
of  the  cross  libel  not  disposed  of  by  the  Court's  an- 
nouncement of  intention. 

(Opening   statement   made   by    counsel    for 
libelants  and  cross  respondents.) 

The  Court:  Call  the  cross  respondents'  first  wit- 
ness. 

Mr.  Hokanson:     Mr.  Oakland. 

WALTER  W.  OAKLAND 

called  as  a  witness  by  and  on  behalf  of  libelants, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Hokanson : 

Q.     State  your  name,  please. 

A.     Walter  W.  Oakland. 

Q.     Where  do  you  reside  ? 

A.     Winslow,  Washington.  [1255] 

Q.     What  is  your  occupation"? 

A.  Foreman  of  the  pipe  shop  at  Commercial 
Ship  Repair. 

Q.     How  long  have  you  held  that  position? 

A.  I  have  been  with  the  Commercial  Ship  Re- 
pair ever  since  they  bought  the  yard,  and  I  was 
over  at  this  vard  for  about  30  vears  last  October. 
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Q.     At  the  Winslow  yard?  A.     Yes,  sir. 

Q.  During  that  30  years,  what  has  your  experi- 
ence been?  A.     Beg  pardon  *? 

Q.  What  have  you  done  as  an  employee  of  the 
yard  during  those  30  years  ? 

A.  I  have  been  foreman  of  the  pipe  shop  all 
the  time. 

Q.  Do  your  duties  as  foreman  of  the  pipe  shop 
include  the  cleaning  and  testing  of  heat  exchangers  1 

A.     Yes. 

Mr.  Howard:    I  object  to  that  as  leading. 

The  Court :  Sustained.  Ask  him  what  his  duties 
include. 

Q.  What  do  your  duties  include  as  pipe  shop 
foreman  with  respect  to  items  of  repair  and  inspec- 
tion of  vessels'? 

A.  Well,  anything  in  relation  to  pipe  work,  and 
any  repairs,  and  new  installations  or  repairs  or 
testing  equipment. 

Q.     What  kind  of  equpiment?  [1256] 

A.  Coolers  and  heat  exchangers,  i^iping,  by  air 
bottles,  tanks,  and  so  on  like  that. 

Q.  During  your  30  years  of  experience,  Mr.  Oak- 
land, do  you  have  any  estimate  of  how  many  coolers 
you  have  cleaned  and  tested  during  that  period? 

A.  I  wouldn't  have  an  accurate  estimate,  but  I 
w^ould  say  around  himdreds  or  more,  different  types. 

Q.  Were  you  working  in  the  yard,  the  Winslow 
yard,  during  the  months  of  August,  September  and 
October  of  1948?  A.     Yes,  sir. 
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Q.     Do  you  remember  the  Motor  Tanker  Urania  ? 

A.    Yes,  sir. 

Q.  Do  you  remember  whether  the  heat  exchang- 
ers from  the  Urania  were  ever  in  your  pipe  shop? 

A.     Yes,  sir. 

Q.     Which  ones,  if  you  know'? 

A.  All  of  them;  for  the  auxiliary  engines  and 
the  main  engine. 

Q.  How  many  heat  exchangers  were  there  for 
the  main  engine  of  the  Urania,  if  you  remember? 

A.     Two  heat  exchangers,  and  one  lube  oil  cooler. 

The  Court:    W^aX  kind  of  a  cooler? 

The  Witness :    Lube  oil  cooler,  sir. 

Q.  When  you  speak  of  a  heat  exchanger  as  con- 
trasted with  a  lube  oil  cooler,  what  do  you  mean? 

A.  The  heat  exchanger  is  changing  the  heat  tem- 
peratures from  fresh  water  by  cooling  it  with  salt 
water.  A  lube  oil  cooler,  you  change  the  tempei'ature 
of  the  lube  oil  by  the  salt  water  passing  through  the 
cooler. 

Q.  Were  these  heat  exchangers  of  the  same  type 
on  the  Urania?  A.    Yes,  sir. 

Q.  What  kind  of  heat  exchangers  were  they,  if 
you  remember  ? 

A.     I  believe  they  were  the  Harrison  type. 

Q.  You  have  reference  now  to  all  three,  the  heat 
exchangers  and  the  lube  oil  cooler? 

A.     Yes,  sir. 

Q.  Do  you  remember  when  these  heat  exchang- 
ers and  cooler  were  in  your  shop? 
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A.  I  don't  have  a  recollection  of  the  exact  date, 
but  it  was  the  fore  part  of  September,  I  think. 

Q.  Could  you  state  the  circumstance  with  respect 
to  how  these  exchangers  and  the  cooler  got  there? 

A.  The  chief  engineer  stopped  me  on  the  boat, 
and  he  didn't  talk  very  good  English.  He  pointed 
out  these  heat  exchangers  and  lube  oil  coolers  laying 
on  the  deck,  and  he  told  me  he  was  going  to  have 
them — wanted  me  to  clean  and  test  them.  He  used 
the  name  "press"  for  test. 

Mr.  Howard:    Used  the  name  what?  [1258] 

The  Witness:  Press.  He  meant  pressure;  he 
says  press. 

Q.  Was  there  any  further  discussion  concerning 
the  items  at  that  time? 

A.  The  only  thing  that  I  told  him,  he  would  have 
to  send  them  to  the  shop  and  I  would  take  care  of  it. 
I  asked  him  how  much  pressure  he  wanted  put  on, 
and  he  said  50  pounds,  and  I  asked  him  "50  pounds, 
okay?"  and  he  says,  "okay"  and  done  like  that  (in- 
dicating). 

Q.  What  happened  thereafter,  if  you  remember, 
concerning  these  heat  exchangers?  Were  they  sent 
to  the  shop? 

A.  The  cleaning  crew  from  the  yard  brought  the 
heat  exchangers  and  lube  oil  cooler  up  to  the  pipe 
shop  and  set  them  in  the  shop,  and  I  started  in 
getting  prepared  to  clean  them  with  a  chemical 
cleaning 

Q.     When  was  that? 
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A.  That  was  the  next  day,  I  think  the  same  day 
that  they  sent  them  up. 

Q.  Could  you  describe  what  you  did  to  the  heat 
exchangers  and  the  cooler? 

A.  I  used  a  sump  pump,  which  is  a  centrifuge 
pump,  set  that  in  a  five-gallon  bucket;  then  put  my 
chemical  in  there,  the  acid  in  there  for  cleaning  the 
salt  water  side  first.  Then  I  comiected  the  pump 
under  one  side  of  the  cooler  and  a  piece  of  hose  to 
the  other  side  back  into  the  [1259]  bucket.  We 
started  the  pump  and  that  circulated  acid  through 
the  cooler.  I  circulated  four  hours  that  way  and 
then  reversed  the  direction  of  flow  so  it  went 
through  the  cooler  the  opposite  direction,  so  in  case 
there  was  any  particles  lodged  in  it  it  would  take 
them  out,  and  I  circulated  it  four  hours  that  way. 

Then  I  washed  them  out  with  fresh  water,  putting 
a  little  baking  soda  in  to  neutralize  the  acid,  and 
then  took  the  air  hose  with  a  small  chain  on  it  and 
blew  the  cooler  out. 

Then  I  done  the  same  procedure  with  the  oil  side 
of  the  cooler,  only  I  used  a  different  chemical.  It 
was  an  oil-cleaning  chemical  that  was  circulated 
through  the  oil  side  of  the  cooler,  and  reversed  the 
direction  of  flow  on  that  the  same  way,  and  then  I 
took  an  air  hose  and  blew  that  out,  and  took  the 
heads  off  from  each  end  of  the  cooler  and  put  50 
pounds  pressure  test  on  with  the  water  hose  and 
looked  it  over  to  see  if  there  was  any  leaks.  I 
didn't  see  any  leaks,  so  I  went  down  to  the  ship 
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to  tell  the  chief  engineer  to  come  down  and  look  at 

it,  and  he  sent  the  second. 

Q.     What  do  you  mean  by  "the  second'"? 

A.  The  second  assistant  engineer,  I  should  say, 
and  he  came  up  and  looked  it  over,  both  ends  of 
it,  and  he  says  "okay"  and  walked  off. 

Q.  Was  there  anyone  else  present  during  the 
test,  if  [1260]  you  remember? 

A.  Frank  Gallagher,  the  American  Bureau  in- 
spector, was  looking  at  it. 

Q.     How  long  did  you  run  this  test? 

A.  I  run  the  test,  I  would  say,  around  20  min- 
utes or  maybe  a  little  longer.  I  left  the  test  on  long 
enough  for  me  to  go  down  to  the  ship,  get  the  en- 
gineer and  come  up  and  have  him  look  it  over,  be- 
sides the  time  it  took  me  to  look  it  over.  I  would 
say  20  minutes  or  a  little  more. 

Q.     How  did  you  regulate  the  pressure? 

A.  I  had  a  pressure  gauge  connected  on  to  the 
hose  line  going  to  the  cooler  with  a  valve  on  the 
gauge.  When  I  got  50  pounds  on  it,  I  shut  the 
valve  tight,  disconnected  the  hose  feeding  it,  and 
let  the  pressure  stand  on  the  cooler. 

Q.  What  kind  of  chemical  did  you  use  to  cir- 
culate through  the  salt  water  side,  if  you  remember  ? 

A.  It  was  called  Jamlen's  salt  water  cleaning 
compound. 

Mr.  Howard:     Gamlen's,  did  you  say? 

The  Witness:     No,  J-a-m-1-e-n's. 

Q.     Do  you  know  what  type  of  chemical  that  is? 
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A.     No,  I  don't.     It  is  their  own  secret. 

Q.     Does  it  have  acid  qualities'? 

A.  It  has  acids,  I  don't  know  jnst  what  they  are, 
and  then  you  are  to  mix  that  with  water,  dilute  it 
with  water.  [1261] 

Q.     In  what  proportion? 

A.  It  all  depends  on  the  dirt  and  accumulation 
you  have  to  move.  It  runs  from  6-1,  6  of  water 
to  1  of  chemical,  up  to  8  to  1,  10  to  1. 

Q.     Do  you  remember  what  it  was  in  this  case? 

A.  I  think,  if  I  remember  right,  it  was  8  water 
to  1  acid. 

Q.  What  is  the  temperature  of  the  cleaning 
fluid? 

A.  I  kept  the  cleaning  fluid,  the  acid,  for  the 
salt  water  side  around  80°.  They  recommend  keep- 
ing it  w^arm.  It  will  clean  faster  and  better  by 
keeping  it  w^arm  while  it  circulates. 

Q.  What  kind  of  solution  did  you  use  on  the 
lubricating  oil  side  of  the  cooler? 

A.  That  is  a  Jamlen's  compound  too,  and  that  is 
used  straight. 

Mr.    Howard:     Used   straight? 

The  Witness:     Yes,  you  don't  dilute  that. 

Q.  After  you  had  run  this  hydrostatic  test,  were 
any  leaks  discovered  in  these  exchangers? 

A.    We  didn't  find  any  leaks. 

Q.     In  the  cooler  ?  A.     In  the  cooler,  either. 

Q.  Was  there  anything  else  done  to  the  cooler 
or  the  heat  exchangers?  [1262] 
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A.  After  the  test,  we  were  through.  I  drained 
it  all  out  and  I  put  the  two  heads  back  on,  made 
new  gaskets,  put  the  two  heads  back  on,  bolted  them 
up  and  had  the  machine  shop  make  up  zinc  pencils 
to  go  in.    There  is  two  zincs  go  in  each  one. 

Q.     What  are  they? 

A.  They  are  screwed  in  from  the  side  right 
through  the  line  of  flow  of  salt  water. 

Q.     What  is  the  purpose  of  that? 

A.     That  is  to  counteract  the  galvanic  action. 

Q.  At  what  point  are  they  inserted?  Are  they 
inserted  in  the  cooler  itself  or  in  the  pipe  that  leads 
into  it?  A.     Beg  pardon? 

Q.     Where  are  they  inserted  on  the  cooler? 

A.  Through  a  hole  that  is  tapped  in  the  side  of 
the  cooler,  in  the  neck  of  the  flanged  part  that  goes 
into  the  cooler,  so  your  zinc  pencil  is  direct!}^  in 
the  flow  of  salt  water  before  it  comes  to  the  core. 

Q.  Do  you  knw  what  happened  to  the  coolers 
after  they  left  your  shop? 

A.  I  don't  know.  I  just  done  all  this  under  the 
direction  of  the  chief  engineer. 

Q.  You  described  the  method  you  used  on  those 
heat  exchangers.  What  is  the  usual  practice  in 
cleaning  heat  [1263]  exchangers? 

A.  I  would  say  that  that  is  the  usual  practice, 
a  common  practice  in  shipyards.  In  regard  to  the 
test  pressure,  that  would  depend  on  your  inspector 
or  youT*  chief  engineer  or  the  amount  of  working 
pressure  that  is  required  on  a  ship;  and  the  Ameri- 
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can  Bureau  rules  on  that  I  think  calls  for  twice  the 
working  pressure,  twice  the  operating  pressure,  but 
not  less  than  15  pounds. 

Mr.  Hokanson:  May  it  please  the  Court,  I  rec- 
ognize that  much  of  the  testimony  concerning  this 
case  in  technical  in  character,  and  for  the  purpose 
of  illustration  and  with  the  hope  of  assisting  the 
Court  in  understanding  more  fully  the  matter  that 
we  are  discussing,  I  have  here  for  identification  a 
heat  exchanger  and  will  ask  that  it  ])e  marked  at 
this  time. 

(Heat  exchanger  marked  Libelants'  Exhibit 
16  for  Identification.) 

Q.  Could  you  step  down  a  moment  and  examine 
this  exhibit? 

The  Court:     Ask  him  what  he  calls  that  exhibit. 

Q.  Showing  you  what  has  been  marked  for  iden- 
tification as  Libelants'  Exhibit  16,  I  will  ask  you 
to  state  what  that  is,  if  you  know.  Do  you  know 
what  this  is?  A.     Yes,  sir. 

Q.     What  is  it?  [1264] 

A.     That  is  a  lube   oil  cooler. 

Q.     Do  you  know  what  type  it  is  ? 

A.     It  is  a  Harrison  type  cooler. 

Q.  If  you  remember,  is  that  the  same  type  cooler 
as  to  construction  that  came  off  the  Motor  Tanker 
Urania  ? 

A.  It  is  exactly  the  same  cooler,  with  the  ex- 
ception that  the  cooler  on  the  Urania  was  larger. 
It  was  what  they  call  a  3  inch  cooler,  whicli  would 
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be  an  inch  and  a  half  wider,   probably  2   inches 

wider  and  3  or  4  inches  longer. 

The  Court:  I  personally  do  not  see  any  use  of 
cluttering  up  the  record  with  an  exhibit  that  is  not 
the  thing  that  was  worked  ujoon  in  this  case,  but 
you  may  proceed. 

Mr.  Howard:  If  the  Court  please,  as  Mr.  An- 
tippas  testified  in  our  case  this  morning,  we  have 
had  the  cooler  brought  out  here  that  was  on  the 
Urania  and  we  have  it  right  here  in  Seattle.  I 
seriously  considered  bringing  it  in  and  offering  it 
as  an  exhibit,  but  because  of  the  size  of  it  I  did 
not  do  so,  but  I  am  willing  to  bring  it  in  in  rebuttal. 

I  make  that  statement  now  because  if  the  Court 
is  going  to  consider  a  heat  exchanger,  I  propose  to 
bring  in  the  actual  heat  exchanger  that  was  on  the 
vessel. 

The  Court:  Counsel  on  both  sides  in  that  con- 
nection should  consider,  if  an  appeal  is  taken  from 
this  Court's  [1265]  decision,  what  you  w^ould  want 
to  do  with  that  kind  of  exhibit  in  presenting  the 
appeal  to  the  Apellate  Court.  You  should  not 
have  anything  before  this  Court  that  you  do  not 
think  is  practical  to  carry  before  the  Apellate  Court 
in  case  there  is  any  review. 

Mr.  Hokanson:  Very  well,  Your  Honor.  I  will 
withdraw  the  proposed  exhibit.  I  had  in  mind  that 
that  would  be  helpful  to  the  Court  in  a  full  under- 
standing of  what  is  being  testified  to  here. 

The  Court :     The  best  way  to  help  this  particular 
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trier  of  the  fact  is  to  get  the  information  in  words. 

Mr.  Hokanson:  Very  well,  Your  Honor.  I  will 
withdraw  the  identification. 

The  Court:  If  you  get  all  of  the  information 
submitted  to  the  trial  court  in  words,  then  you  can 
get  the  same  information  exactly  before  any  apellate 
court.  This  exhibit  is  withdrawn  and  returned  to 
counsel  who  produced  it. 

Q.  Calling  your  attention  to  Libelants'  Exhibit 
4,  would  you  read  the  last  sentence  on  the  first  page 
thereof,  and  tell  me,  if  you  know,  what  that  par- 
ticular item  covered  in  connection  with  the  Urania  ? 

Mr.  Howard:     If  you  know. 

A.  "Furnish  labor  and  material  to  repair  cir- 
culating system  of  main  engine  as  necessary."  Well, 
that  was  a  little  [1266]  indefinite  in  the  writing  up 
of  this  work  order.  It  was  at  the  time  they  had 
turned  the  water  onto  the  main  engine  to  start  the 
circulating  going,  and  they  foimd  two  pieces  of  3 
inch  pipe  that  was  leaking,  and  so  the  chief  brought 
them  up  to  me,  asked  me  if  I  would  renew  them. 
I  should  say  he  sent  them  up  to  me  by  the  second 
engineer. 

Then  there  was  two  fittings  on  the  after  end  of 
the  engine  that  was  cracked  and  I  renewed  those, 
and  there  was  a  short  piece  of  three-quarter  j3i])e 
in  the  forward  end  of  the  engine  that  he  wanted 
renewed,  too,  and  that  was  what  this  particular 
item  referred  to. 

The  Court:     Read  it  ac'ain. 
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The  Witness:  "Furnish  labor  and  material  to 
repair  circulating  system  of  main  engine  as  nec- 
essary. ' ' 

Q.  Do  you  know  whether  a  shop  order  was  issued 
covering  the  cleaning  and  testing  of  the  heat  ex- 
changers and  cooler  that  you  have  testified  to  here  ? 

A.  They  were  going  to.  I  understand  from  the 
office  they  were  going  to  issue  an  order  and  then 
they  changed  it  and  said  it  wasn't  necessary,  that 
it  would  'Come  under 1  think  it  was  item  10. 

Mr.  Howard:  I  object  to  this  witness  testifying 
further  as  to  that.  He  has  testified  they  turned  on 
the  water,  and  then  he  is  talking  about  their  doing 
so  and  so.  It  is  obviously  hearsay  and  is  not  tied 
in  [1267]  with  whoever  it  may  be. 

The  Court:     The  objection  is  sustained. 

Make  it  definite  with  questions  or  see  that  the 
witness  is  definite  in  his  answers. 

Q.  In  your  last  answer,  you  were  referring  to 
"them".     Whom  did  you  mean? 

A.     I  mean  the  engineroom  crew. 

Mr.  Hokanson :     You  may  examine. 

Cross-Examination 
By  Mr.  Howard: 

Q.  How  many  men  do  you  presently  have  work- 
ing under  you  in  the  pipe  shop? 

A.     Right  at  the  present,  I  have  four. 

Q.  Do  you  recall  how^  many  men  were  working 
under  you  in  August  or  September  of  1948  ? 
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A.  I  think  there  were  eight,  six  or  eight,  I  have 
forgotten  just  which.     I  believe  it  was  eight. 

Q.     In  the  pipe  shop  ?  A.     In  the  pipe  shop. 

Q.     You  are  the  foreman  of  that  shop? 

A.     Yes,  sir. 

Q.  What  brings  back  to  your  memory  so  dis- 
tinctly these  coolers  off  the  Tanker  Urania'? 

A.  Well,  just  merely  that  I  know  I  remember 
the  heat  [1268]  exchangers  and  coolers  on  the 
auxiliaries   and  the   main   engine. 

Q.  You  say  that  there  were  two  heat  exchangers 
and  a  lubricating  oil  cooler  brought  to  your  shop? 

A.     Three? 

Q.  Two  heat  exchangers  and  a  lubricating  oil 
cooler  were  brought  to  your  shop?  A.     Yes. 

Q.     Were  some  others  brought,  too? 

A.     I  am  kind  of  hard  of  hearing. 

Q.  Were  some  other  heat  exchangers  or  coolers 
brought  from  the  Urania? 

A.     Yes,  from  the  auxiliary  engines. 

Q.  How  do  you  know  they  were  from  the 
Urania  ? 

A.  Because  the  second  engineer  brought  them 
up. 

Q.  Who  brought  uj)  these  two  heat  exchangers 
and  the  lubricating  oil  cooler  you  first  spoke  about  ? 

A.  They  were  brought  up  by  the  crane  crew 
under  the  direction  of  the  chief  engineer. 

Q.  The  crane  crew?  The  employees  of  the  yard 
brought  them  up,  didn't  the.y?  A.     Yes,  sir. 
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Q.  You  say  the  cliief  engineer  told  you  50 
pounds  test  pressure?  A.     50  pounds.  [1269] 

Q.     How  did  he  communicate  that  to  you? 

A.  He  says,  "You  clean  and  press."  I  says, 
"How  much  pressure?"  He  said,  "50  pounds." 
I  says,  "Okay."  That  is  the  words  that  he  used 
as  near  as  I  can  remember. 

Q.  Did  you  ever  see  the  operation  manual  cov- 
ering the  maintenance  procedure  on  the  Harrison 
coolers  aboard  the  Tanker  Urania? 

A.     No,  I  didn't. 

Q.  Do  you  know  how  much  pressure  is  pre- 
scribed for  testing  the  coolers  on  the  Tanker  Urania 
in  the  maintenance  manual? 

A.  I  don't  know  that,  because  I  got  my  informa- 
tion from  the  chief.  It  was  all  under  the  direction 
of  the  chief. 

Q.     Was  it  written  out  for  you,  or  was  it  all  oral? 

A.     Beg  pardon? 

Q.     Was  it  written  out,  or  was  it  all  oral? 

A.     All   oral. 

Q.  How  long  was  Mr.  Gallagher  present  during 
this  testing? 

A.  Oh,  I  suppose  five  minutes  or  so,  maybe  ten 
minutes,  I  don't  know.  He  looked  the  thing  over 
with  the  second  engineer.  He  was  there  with  the 
second  at  the  time. 

Q.  Just  five  or  ten  minutes  that  Mr.  Gallagher 
was  there? 
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A.  I  didn't  check  the  time  on  it.  They  just 
come  in  [1270]  and  looked  at  it. 

Q.  How  many  air  lines  do  you  have  in  your 
pipe  shop? 

A.     Four,  I  think,  foui'  outlets  altogether. 

Q.  You  hooked  up  one  of  these  heat  exchangers 
and  put  a  test  on  it,  is  that  right '^ 

A.     With  water,   yes. 

Q.     And  then  you  hooked  up  another  one? 

A.     Yes,  sir. 

Q.     Afterwards?  A.     Afterwards. 

Q.  And  then  you  hooked  up  another  one,  is  that 
right?  A.     That  is  right. 

Q.  And  then  you  had  some  heat  exchangers  for 
the  auxiliaries  that  you  hooked  wp  and  tested,  is 
that  right?  A.     They  were  done  before  this. 

Q.  Was  Mr.  Gallagher  present  when  those  were 
hooked  up  and  tested? 

A.     Yes,  he  looked  at  them   all. 

Q.  Did  Mr.  Gallagher  tell  you  how  much  pres- 
sure to  put  on  those  heat  exchangers  when  they 
were  tested?  A.     No. 

Q.  You  are  sure  you  didn't  get  any  infoi'matiou 
from  Mr.  Gallagher  on  it? 

A.     He  didn't  tell  me  an}^  pressure. 

Q.  Was  Mr.  Gallagher  present  when  each  of 
these  heat  [1271]  exchangers  or  lubricating  oil  cool- 
ers was  tested,  as  each  of  these  heat  exchangers  was 
tested?  A.     Yes,  sir. 

Q.     I  thought  you  said  you  went   down  to  the 


vs.  E.  A.  Black  et  al.,  etc.  1449 

(Testimony  of  Walter  W.  Oakland.) 

ship  and  got  the  chief  engineer  to  send  the  second 

engineer  up  while  one  of  these  was  being  tested? 

A.  I  put  the  test  on  and  looked  over  the  test 
while  the  pressure  was  on.  I  left  the  pressure  on, 
went  down  to  the  boat  and  got  the  engineer  and 
brought  him  up,  and  Mr.  Gallagher,  and  they 
looked  at  it  at  the  same  time. 

Q.     How  long  did  that  take? 

A.     At  least  15  minutes  or  so. 

Q.  Mr.  Gallagher  was  not  present  all  that  time, 
was  he? 

A.     He  was  in  the  yard  all  that  time. 

Q.  Well,  he  wasn't  up  in  the  pipe  shop  watching 
the  test  of  the  coolers  all  this  time,  was  he? 

A.  Not  all  the  time.  He  came  up  with  the  en- 
gineer; the  two  of  them  came  up  together. 

Q.  You  had  already  had  the  test  on  the  first 
cooler  before  he  got  up  there?  A.     Yes,  sir. 

The  Court:  What  purpose  would  be  served  by 
your  testing  for  pressure  or  applying  pressure  of 
50  pounds?    What  iDurpose  would  that  serve? 

The  Witness:     Your   Honor,   it  is  to   see to 

locate  [1272]  if  there  is  any  leaks  between  the  salt 
water  and  the  lube  oil  on  the  heat  exchangers,  be- 
tween the  salt  water  and  the  fresh  water. 

The  Court:  Did  you  do  any  manufacturing  or 
repairing   on   those   exchangers   or   that   cooler? 

The  Witness:  Nothing  excepting  what  we  called 
zinc  pencils  or  plugs  made  up  to  put  in  there. 
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The  Court:  How  did  yon  put  them  in?  Where 
did  you  put  them? 

The  Witness:  On  the  side  of  the  cooler,  there  is 
an  outlet  tapped  for  three-quarter  inch  pipe  with 
a  plug  in  it,  and  on  the  inside  end  of  the  plug,  we 
put  a  zinc  stick,  a  zinc  rod  five-eighths  or  three- 
quarters  of  an  inch  in  diameter,  one  or  the  other, 
whatever  it  happens  to  be,  and  the  length  you  can 
get  in  there.  You  fasten  this  zinc  plug  to  the  pipe 
plug  and  screw  it  in  there  so  the  zinc  is  right  in  the 
flow  of  the  salt  water. 

The  Court:     Why? 

The  Witness:  To  do  away  with  the  galvanic  ac- 
tion, to  coimteract  the  galvanic  action. 

The  Court:     Action  of  what? 

The  Witness:  Of  the  salt  water  with  the  metal 
that  the  cooler  is  made  of. 

The  Court:  What  kind  of  metal  is  it  made 
of?  [1273] 

The  Witness:  The  casing  was  bronze.  I  don't 
know  what  the  core  was  made  of;  it  looks  like  it 
might  be  bronze. 

The  Court:  How  long  will  that  zinc  pencil  that 
you  put  in  there  last? 

Tho  Witness :     Well,  sometimes  I  have  seen  them 

they   would  last   probably   six   months.     They 

generally  carried  them  on  board  ship. 

The  Court :  What  was  the  process  that  consumes 
it  or  wears  it  away? 
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The  Witness:  It  is  the  galvanic  action  in  the 
salt  water  that  wears  it  away,  eats  it  away. 

The  Court:  If  it  were  iron,  what  would  be  the 
process  ? 

The  Witness:     It  would  probably  rust. 

The  Court:     Is  rust  the  same  as  oxidization? 

The  Witness:     That  is  right,  sir. 

The  Court:  If  the  metal  being  dissolved  by  the 
liquid  agent  or  gasseous  agent  is  zinc,  the  process 
becomes  known  as  what? 

The  Witness:  I  don't  know  what  the  correct 
name  for  it  is. 

The  Court:  Have  you  used  any  name  already 
with  reference  to  it? 

The  Witness :     No.  [1274] 

The  Court:  What  is  the  galvanizing  process? 
What  is  that? 

The  Witness:  The  galvanic  action,  they  tell  me, 
is  caused  by  air  and  salt  water. 

The  Court :     On  what  kind  of  metal  ? 

The  Witness:  Especially  where  you  have  steel 
or  copper  and  brass  together. 

The  Court:  What  about  zinc?  Does  it  affect 
zinc? 

The  Witness:     The  galvanic  action you  use 

the  zinc  to  counteract  galvanic  action  on  the  other 
metal. 

The  Court:  That  is  the  only  repairing  that  you 
did,  is  it? 

The  Witness:     That  is  all. 
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The  Court:  Did  that  cause  any  sediment  in  the 
lubricating  oil? 

The  Witness:     None  whatsoever. 

The  Court:  Is  there  anything  from  that  action 
or  process  that  would  cause  a  sediment  that  would 
get  into  the  lubricating  oil  and  be  deposited  or  wear 
against  the  gears'? 

The  Witness:  No,  because  this  is  on  the  salt 
water  side  and  it  couldn't  get  in  the  lube  oil  at  all. 

The  Court:  Is  there  anything  you  did  in  your 
servicing  of  those  exchangers  and  that  cooler  which 
could  have  caused  a  deposit  to  be  made  available 
for  [1275]  contamination  of  the  lubricating  oil 

The  Witness:     Nothing  at  all. 

The  Court:     that  might  result  in  depositing 

abrasives  upon  the  gears? 

The  Witness:     Nothing  at  all,  Your  Honor. 

The  Court :     Are  you  sure  of  that  ? 

The  Witness:     Yes,  sir. 

The  Court :     How  can  you  be  sure  ? 

The  Witness:     Because  all  of  the  chemical 

the  chemical  being  the  Jamlen's  solution,  that  is 
knowTi  as  a  lube  oil  cleaner,  doesn't  hurt  any  ma- 
chinery whatever  at  all.  It  is  made  for  that  par- 
ticular purpose. 

The  Court:  Does  it  liave  any  residue  or  sedi- 
ment of  any  sort  in  it  which  could  be  transferred 
to  the  gears? 

The  Witness :     No,  it  hasn  't. 

The  Court:     Are  you  absohitelv  certain  of  that? 
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The  Witness :  Not  according  to  our  catalogs  and 
according  to  the  instructions  from  their  represen- 
tatives. 

The  Court:  What  about  according  to  your  ob- 
servation and  experience  %  Have  you  seen  or  found 
any  such  sediment? 

The  Witness :     No,  I  never  have,  Your  Honor. 

The  Court:  What  have  you  to  say  with  respect 
to  the  possibility  of  there  being  any  such  sedi- 
ment, irrespective  of  what  the  manufacturer  of  the 
product  [1276]  says  about  it? 

The  Witness:  Well,  I  couldn't  imagine  why 
there  should  be.  Everything  was  cleaned  out  thor- 
oughly as  far  as  the  coolers  were  concerned. 

Q.  Where  were  these  coolers  in  the  pipe  shop 
when  they  were  tested? 

A.  We  had  them  sitting  on  the  floor  while  we 
cleaned  them,  and  then  we  set  them  up  on  the  bench 
while  we  tested  them. 

Q.  Were  the  coolers  or  heat  exchangers  im- 
mersed in  water  while  you  put  air  on  them? 

A.  We  didn't  test  them  with  air;  we  test  with 
water. 

Q.     You  fill  them  with  water?  A.     Yes,  sir. 

Q.     And  then  put  air  on  them? 

A.  No,  no  air ;  put  50  pounds  water  pressure  on 
them. 

Q.  Did  you  notice  whether  any  test  pressure 
was  stamped  on  the  heat  exchanger  or  cooler? 

A.     No,  I  didn't. 
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Q.  Did  the  chief  engineer  specify  what  cleaning 
fluid  or  what  solution  was  to  be  used  in  cleaning 
these  heat  exchangers'?  A.     No,  he  didn't. 

Q.  How  many  covers  are  there  on  one  of  these 
heat  exchangers?  [1277]  A.     Two. 

Q.     Where  are  they  located  % 

A.     One  on  each  end. 

Q.  When  you  take  those  covers  off,  what  do 
you  see? 

A.     You  can  see  the  oil  end  of  the  lube  oil  cooler. 

Q.  Those  are  the  only  openings  on  the  cooler, 
then  ? 

A.  No,  you  have  the  two  flanges  that  comes  off 
the  side  for  the  salt  water. 

Q.    Those  are  on  the  side? 

A.  Yes,  off  what  you  might  call  the  side,  or  the 
edge. 

Q,     Are  there  any  other  openings  on  the  cooler? 

A.  Yes,  there  is  a  plate  goes  over  the  top,  the 
opposite  side  from  where  the  salt  water  goes  in 
and  out. 

Q.     What  do  you  see  when  you  take  that  out? 

A.     You  just  see  the  core. 

Q.     On  which  side?  On  the  salt  water  side. 

Q.  Were  those  covers  all  removed  when  you 
cleaned  the  heat  exchangers  or  the  cooler? 

A.  You  couldn't  remove  the  covers  while  you 
were  cleaning  them.  You  had  to  leave  those  on, 
but  after  the  cleaning  is  done,  then  you  remove  the 
covers. 


vs.  E.  A.  Black  et  al.,  etc.  1455 

(Testimony  of  Walter  W.  Oakland.) 

Q.  Were  the  covers  removed  when  Mr.  Gallagher 
was  up  there? 

A.     Yes,  sir,  on  the  lube  oil  side.  [1278] 

Q.     Both  sides?  A.     Both  ends,  yes,  sir. 

Q.     And  then  plugged  up  again? 

A.  Put  the  covers  back  on  again  with  the  new 
gaskets. 

Q.  This  50  pounds  pressure  that  you  put  on, 
you  left  that  on,  as  I  understand,  while  you  went 
down  to  the  ship  and  got  the  chief  engineer  to  send 
the  second  engineer  up,  is  that  right. 

A.     Yes,  sir. 

Q.  Did  that  pressure  remain  constant  all  that 
time?  A.    Yes,  sir. 

Q.  Wouldn't  that  pressure  reduce  during  that 
period  ? 

A.     Not  if  you  didn't  have  leaks,  it  wouldn't. 

Q.     If  you  had  leaks,  would  it  reduce? 

A.  It  would  drop  down,  the  pressure  would  drop 
down. 

Q.  It  is  conceivable  that  the  pressure  might 
have  been  much  less  on  it  when  you  got  back  up 
from  the  ship? 

A.  No,  because  it  registered  the  same  when  we 
came  back  as  it  did  when  I  put  it  on  50  pounds. 

Q.  Then  you  repeated  the  same  process  with 
each  of  the  others?  A.     Yes,  sir. 

Q.  Which  did  you  do  first,  the  lubricating  oil 
coolers  or  the  heat  exchangers? 
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A.  I  think  it  was  the  heat  exchangers  first,  as 
near  [1279]  as  I  can  remember. 

The  Court:  Was  there  any  other  work  done  in 
your  shop  on  these  parts'? 

The  Witness :     No,  Your  Honor. 

The  Court :  Did  you  see  anyone  else  do  any  other 
work  on  anything  that  belonged  to  that  engine  or 
any  attachment  of  the  engine? 

The  Witness :     In  my  shop  *? 

The  Court:     Yes. 

The  Witness:     No. 

The  Court :  Did  you  see  anything  done  anywhere 
else  in  the  yard?        ' 

The  Witness:  No,  not  on  those  heat  exchangers 
or  lube  oil  coolers.  Of  course,  Your  Honor,  we 
had  all  kinds  of  parts  of  machinery  that  we  were 
working  on  in  different  parts  of  the  yard,  but  all 
under  direction  of  tlie  engineer. 

Q.  You  have  referred  to  the  last  item  on  that 
sheet  shoAvn  as  Libelants'  Exhibit  4,  ''Furnish  labor 
and  material  to  repair  circulating  system  of  main 
engine  as  necessary."  Do  you  know  how  many 
hours  of  labor  went  into  that  work? 

A.     No,  I  don't. 

Mr.  White:  Objection,  Your  Honor,  on  the 
ground  it  is  not  within  the  scope  of  direct  exam- 
ination. 

Mr.  Howard:  If  the  Court  please,  they  have 
examined  [1280]  this  witness  on  this  last  item,  what 
it  involved. 
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The  Court:     The  objection  is  overruled. 

Q.     Give  us  your  best  estimate,  if  you  can,  of  the 
number  of  hours  of  labor  that  went  into  that  work  ? 

A.  Altogether  on  that  circulating  system  there 
must  have  been 

Mr.  Hokanson:     If  you  know. 

A.     probably  four  days. 

Q.     Did  you  do  the  work  yourself  %  A.     No. 

Q.  Did  the  men  working  under  you  in  the  pipe 
shop  do  the  work?  A.     Yes,  sir. 

Q.     How  many  men?  A.     Two  men. 

Q.     Two  men,  four  days?  A.     Yes. 

Q.     That  is  your  best  recollection? 

A.     That  is  as  near  as  I  can  remember. 

Q.     Did  they  put  in  a  full  day,  each  of  them? 

A.  It  has  been  so  long  ago,  I  can't  keep  a  ref- 
erence on  all  of  these  items. 

Q.  How  about  materials?  Were  you  required 
to  use  any  materials  on  that  job? 

A.     Pipe  flanges  and  flex  hose  and  some  fittings. 

Q.  What  is  your  estimate  of  the  value,  cost  of 
that  material? 

Mr.  Hokanson:  Now  we  are  getting  back  into 
the  libel.  This  has  nothing  to  do  with  the  libel. 
He  is  getting  into  questions  of  value.  This  is  the 
cross  libel  we  are  trying  now.  This  witness  hasn't 
testified  to  anything  concerning  values  on  direct 
examination. 

The  Court:     For  what  purpose? 
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Mr.  Howard:  I  am  testing  the  recollection  of 
the  witness  as  to  what  was  involved  in  the  last  item 
on  Libelants'  Exhibit  4. 

The  Court:     Overruled. 

Q.     Do  you  recall  the  question? 

A.  I  wouldn't  know  the  cost  on  any  of  that,  be- 
cause I  don't  have  the  access  to  the  prices. 

Q.  There  were  absolutely  no  leaks  found  in  any 
of  these  coolers  that  were  on  tesf? 

A.     No,  sir. 

Q.  Did  you  ever  suggest  that  they  be  tested  at 
a  higher  pressure  *? 

A.  No.  My  orders  were  to  do  this  work  under 
direction  of  the  chief  engineer  or  his  assistants,  and 
that  is  as  far  as  I  went  with  it. 

Q.  You  never  saw  the  test  pressure  stamped  on 
the  cooler?  [1282] 

A.  I  didn't  stop  to  look  at  it  on  account  of  the 
chief  engineer  give  me  the  orders,  what  he  wanted 
tested,  and  I  done  it  according  to  his  orders. 

Q.  If  there  had  been  a  test  pressure  stamped  on 
there,  would  you  have  seen  it? 

A.  I  would  have  seen  it,  probably.  If  I  had  ex- 
amined the  coolers  I  might  have  found  a  name  plate 
on  it. 

Q.  Didn't  you  examine  the  cooler  to  see  if  there 
was  some  leaks? 

A.  Not  for  the  name  plate.  You  don't  have  the 
name  i)late  on  that  end  of  the  cooler, 

Q.     So  your  statement  to  us  now  is  that  if  tliere 
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had  been  a  stamp  on  there  as  to  the  test  pressure 
on  the  heat  exchangers  or  coolers,  you  would  have 
seen  it? 

A.     I  could  have  seen  it  if  I  had  looked  for  it. 

Q.     But  you  weren't  looking  for  itf 

A.     I  wasn't  looking  for  it. 

Mr.  Howard :     That  is  all. 

Redirect  Examination 

By  Mr.  Hokanson: 

Q.  After  you  ran  the  Jamlen  solution  through 
the  lubricating  oil  chambers  or  tubes,  was  anything 
else  done  in  connection  with  the  cleaning  process? 

Mr.  Howard:  That  is  objected  to  as  repetitious 
and  not  proper  redirect  examination.  He  already 
went  into  that,  if  the  Court  please,  on  direct  ex- 
amination. 

Mr.  Hokanson:  Your  Honor,  I  am  merely  ask- 
ing the  witness  to  testify  as  to  this  matter  which 
was  developed  by  Your  Honor  in  questioning  the 
witness  concerning  the  possibility  of 

The  Court:     The  objection  is  sustained. 

Mr.  Hokanson:     No  further  questions. 

The  Court:     Step  down. 

(Witness  excused.) 
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The  Court:     Call  the  next  witness. 
Mr.  Hokanson:     Mr.  Woodman. 

HAROLD  L.  WOODMAN 

called  as  a  witness  by  and  on  behalf  of  libelants, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  Hokanson: 

Q.     State  your  name,  please. 

A.     Harold  L.  Woodman. 

Q.     Where  do  you  live? 

A.     At  Winslow,  Washington.  [1284] 

Q.     What  is  your  occupation? 

A.  I  am  a  machinist  foreman  with  the  Commer- 
cial Ship  Repair. 

Q.  How  long  have  you  worked  for  Commercial 
Ship  Repair  in  that  capacity? 

A.  Since  they  bought  the  yard,  I  guess  about  15 
or  16  months. 

Q.  What  previous  experience  had  you  had  as  a 
machinist  prior  to  that  time? 

A.  I  worked  at  the  machinist  trade  since  about 
1917.  In  1937  I  was  made  shop  foreman  for  the 
Winslow  Marine  Railway  &  Shipbuilding  Company 
and  continued  in  that  capacity  until  Commercial 
Ship  Repair  bought  the  yard. 

Q.     Have  you  ever  been  to  sea? 

A.     Yes,  sir. 
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Q.     Do  you  hold  any  licenses? 

A.  I  hold  a  steam  engineer's  license,  first  assist- 
ant, ocean. 

Q.  Were  you  working  as  machinist  foreman  at 
the  Winslow  yard  during  the  months  of  August, 
September  and  October,  1948?  A.     Yes,  I  was. 

Q.     Do  you  recall  the  Motor  Tanker  Urania? 

A.     Yes. 

Q.     Did  you  know  Mr.  Harry  Williams?  [1285] 

A.     Yes,  I  did. 

Q.  Did  you  know  the  chief  engineer  of  the  ves- 
sel ?  A.     Yes. 

Q.     Did  you  ever  have  conversations  with  him? 

A.     Yes,  I  have. 

Q.     Were  you  able  to  converse  with  him  at  all? 

A.  Fairly  well,  not  too  well.  He  had  trouble 
imderstanding  me  and  I  had  some  trouble  under- 
standing him,  but  we  got  along  together  with  the 
work  quite  well. 

The  Court :     Who  w^as  that  ? 

The  Witness :     The  chief  engineer  of  the  Urania. 

Q.  Did  you  ever  discuss  with  Mr.  Harry  Wil- 
liams the  main  engine  work  on  the  Urania? 

A.     Yes,  I  discussed  some  phases  of  it  with  him. 

Q.     With  respect  to  w^hat? 

A.  With  respect  to  the  work  that  the  engineers 
were  doing,  some  of  it  w^as.  Most  of  it  was  per- 
taining to  the  work  that  the  engineer  requested  we 
help  them  out  on. 

Q.     Did  you  have  any  understanding  with  Mr. 
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Williams   concerning  what  you  should   do   on  the 

main  engine? 

A.     Yes,  I  would  say  we  had  an  understanding 

to   the  extent  that  he   wanted he   asked   if   we 

could  furnish  him  mechanics  that  would  work  with 
the  engineer  force  of  the  ship. 

Q.  What  was  the  engineer  force  of  the  ship,  if 
you  know? 

A.     Do  you  mean  who  did  it  consist?  [1286] 

Q.    Yes. 

A.  There  was  a  chief  and  I  think  three  assistant 
engineers,  and  I  don't  know  whether  there  was  any 
more  than  that.  I  think  there  were  more  than  that, 
too,  but  I  didn't  know  them  or  pay  any  attention  to 
them. 

Q.  Pursuant  to  Mr.  Williams'  discussions  with 
you,  did  you  ever  furnish  any  machinists  to  the 
chief  engineer?  A.     Yes. 

Q.    Do  you  know  what  they  did? 

A.  No,  not  what  they  did.  I  know  that  they 
worked  with  the  assistant  engineers,  at  their  direc- 
tion. I  had  no  direct  supervision  over  them  other 
than  to  furnish  them  to  the  engineering  force  of 
the  ship. 

Q.  Do  you  remember  when  the  Urania  first  came 
into  the  yard? 

A.     I  can  remember  when 1  don't  remember 

the  date  or  anything  like  that.     T  do  recall  when 
she  came  in,  though. 
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Q.  What  was  the  state  of  the  main  engine  when 
she  came  in,  if  you  know? 

A.  I  didn't  pay  any  particular  attention.  I  be- 
lieve there  were  some  parts  of  it  dismantled  when 
she  came  in. 

Q.  Do  you  know  who  was  aboard  her  at  that 
time? 

A.     There  was  the  engineers,  some  of  them 1 

don't  know  how  many  of  them  were  aboard  at  that 
time.  There  were  also  a  couple  of  mechanics  from 
Seattle  that  came  along  [1287]  with  the  ship. 

Q.     In  the  main  engineroom?  A.     Yes. 

Q.     How  long  did  they  work  there,  if  you  know? 

A.  No,  I  don't  know.  I  presume  it  was  pos- 
sibly a  week. 

Q.  Were  they  employees  of  Commercial  Ship 
Repair?  A.     No,  they  were  not. 

Q.     Do  you  know  where  they  were  from? 

A.  I  found  out  later  that  they  were  employees  of 
Foss  Tug  &  Barge  Company. 

Q.  Did  you  have  anything  to  do  with  the  instal- 
lation of  the  liners  on  the  cylinders  of  the  main 
engine  ?  A.     Yes. 

Q.     What  was  that? 

A.  We  installed  the  liners  in  the  cylinders  up 
in  the  company's  warehouse  where  we  had  pro- 
visions to  handle  them that  is,  our  machinists 

did  that. 

Q.     Would  you  state  what  liners  are  ? 

A.     A  liner  is 1  would  say  is  an  inner  lining. 
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a  portable  lining  of  a  cylinder,  generally  installed 
to  facilitate  replacement  readily.     The  piston  runs 
in  the  liner,  the  liner  is  installed  inside  of  the  cylin- 
der casting  itself. 

Q.  So  that  it  is  the  same  shape  as  the  cylinder, 
cylindrical  in  shape? 

A.  Cylindrical  in  shape,  and  in  line  with  the 
engine  proper. 

Q.     What  is  it  made  of?  A.     Cast  iron. 

Q.  Do  you  know  who  put  the  cylinders  on  the 
main  engine? 

A.  Yes,  the  shipyard  riggers  took  the  cylinders 
from  the  warehouse  and  lowered  them  into  the  en- 
gine room  and  placed  them  on  the  engine  with  the 
shipyard  chain  blocks  and  gear  necessary  to  do 
it  with. 

Q.     With  respect  to  these  liners,  were  they  new? 

A.  I  can't  say  that  they  were  new.  I  don't 
know  whether  they  were  or  not.     I  don't  think  so. 

Q.  Were  the  liners  in  the  cylinders  when  the 
cylinders  were  lowered  on  the  engine? 

A.     Yes,  they  were. 

Q.  Were  you  present  when  that  was  done,  when 
the  cylinders  w^ere  placed  on  the  engine? 

A.  Yes,  I  was  down  there  and  saw  one  or  two 
of  them.  I  was  on  board  the  ship  and  happened  to 
watch  the  proceedings. 

Q.  Was  anything  further  done  with  respect  to 
the  cylinders  and  liners  beyond  what  you  liave  al- 
ready stated? 
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A.     Not  by  the  shop  or  the  shipyard  crew. 

Q.  Did  you  or  your  crew  have  anything  further 
to  do  [1289]  with  it  when  you  were  present? 

A.    No. 

Q.  Do  you  know  anything  about  some  difficulties 
that  were  experienced  with  the  lubricating  oil  ter- 
minal on  the  No.  2  cylinder  %  A.     Yes,  I  do. 

Q.     Would  you  state  what  that  is  ? 

A.     No.   2   cylinder,   when  the   ship's   force 

after  they  had  bolted  them  down  and  were  in  the 
process  of  assembling  the  engine,  they  wanted  to 
put  these  lube  oil  terminals  through  the  cylinder 
and  into  the  cylinder  liner  itself. 

Q.     When  you  say  "they",  whom  do  you  mean? 

A.  The  ship's  force.  They  found  that  the  holes 
in  the  liner  and  the  cylinder  were  slightly  out  of 
line  so  that  the  terminal  could  not  be  screwed  in 
the  way in  the  position  they  were  in. 

Mr.  Howard:  I  don't  like  to  interrupt,  but  did 
you  say  "they  found"  or  "I  found'"? 

The  Court:     They  found,  the  ship's  force. 

The  Witness:  They,  that  is  right.  The  chief 
engineer  came  up  to  the  machine  shop  and  asked  me 
if  I  would  walk  down  to  the  ship  with  him  and  see 
what  could  be  done  to  enable  these  tubes  to  be  put 
in  the  engine  properly,  and  I  told  him  what  could 
be  done,  and  he  asked  me  to  send  a  man  down  to 
do  it.  [1290] 

Q.     What  was  done,  if  you  know? 

A.     We   filed   out   the   side   of  the   hole   on   the 
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cylinder  casting  possibly  one-sixteenth  of  an  inch 
so   that   the   terminal   pipe   would   screw   into   the 
threads  of  the  liner  properly. 

Q.     Who  was  present  when  that  was  done? 

A.  The  mechanic  that  worked  on  it  and  the  en- 
gineer force.  The  chief  was  there  and  watched  the 
proceedings  part  of  the  time. 

Q.     Were  you  there? 

A.     I  was  there  when  they  started  it,  yes. 

Q.  Was  anything  further  done  with  respe-ct  to 
terminals,  so  far  as  you  know,  by  any  of  your  ma- 
chinists ? 

A.  No.  My  machinist,  the  machinist  I  sent 
down  there,  tried  the  terminal  into  the  hole.  It  fit 
properly  and  he  left  it  right  there. 

Mr.  Howard:  If  the  Court  please,  I  object  to 
that  answer  on  the  basis  of  what  his  machinist  did, 
because  the  witness  has  just  got  through  saying  he 
was  only  there  when  the  work  started. 

The  Court :  Were  you  there  when  it  was  fin- 
ished % 

The  Witness:     No. 

The  Court:     The  objection  is  sustained. 

The  Witness:  If  I  might  add,  I  did  see  the  job 
after  it  was  completed,  but  I  wasn't  there  when 
the  [1291]  job  was  in  the  process  of  being  done. 

Mr.  Howard:  I  don't  think  that  is  responsive  to 
any  question. 

The  Court:     It  is  stricken. 

Q.     Did  you  see  tlio  filing  on  tlie  cylinder  jacket 
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after  the  job  was  completed!  A.     Yes,  I  did. 

Q.  And  that  filing-out  process  was  on  the  out- 
side of  the  cylinder,  as  I  understand  it? 

A.    Yes. 

Q.  Did  you  ever  have  anything  to  do  with  the 
telemotor  system  on  the  Urania? 

A.     Yes,  I  did. 

Q.     Can  you  tell  us  what  that  was? 

The  Court :  What  does  that  do  ?  What  function 
does  the  telemotor  perform? 

The  Witness:  It  controls  the  steering  engine. 
We  followed  a  job  order  issued  by  the  yard  on  ex- 
amination of  the  telemotor  system  and  steering  en- 
gine. 

The  Court:  What  do  you  mean,  ''we  followed  a 
job  order"? 

The  Witness:  I  don't  know  what  the  job  order 
1  can't  recall. 

The  Court :  What  was  the  nature  of  your  activi- 
ties if  you  followed  the  job  order?  What  would  be 
the  nature  [1292]  of  your  activities,  that  you  read 
the  job  order  and  went  home?  If  it  means  that  or 
sometliing  else,  will  you  say  what  it  means  and  the 
nature  of  the  meaning? 

The  Witness :  We  were  to  examine  mechanically 
the  steering  engine  and  its  parts. 

The  Court :  May  I  ask  you  this :  does  it  or  does 
it  not  mean  that  you  did  or  undertook  to  do  what 
the  job  order  called  for? 

The  Witness:     That  is  correct,  sir. 
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The  Court:    All  right.     Proceed. 

Q.     Do  you  recall  what  that  was,  Mr.  Woodman  ? 

A.  Yes.  We  checked  the  steering  engine  to  see 
that  it  was  in  proper  working  condition,  the  steer- 
ing engine  and  the  telemotor  also.  We  had  to  work 
on  the  telemotor  to  see  that  the  steering  engine 
functioned  properly. 

Q.    What  did  you  find? 

A.     We  found  out  that  it  worked  properly. 

Q.  Did  you  go  on  the  sea  trial  of  the  vessel  on 
October  6  ?  A.     I  did  not. 

The  Court :  May  I  ask  you,  did  you  find  that  out 
without  doing  any  work  on  it  or  did  you  find  it  out 
after  you  did  w^ork  on  it? 

The  Witness:  We  did  work  on  it  sir,  did  some 
work  on  it.  [1293] 

The  Court:  I  do  not  know  anything  about  what 
you  are  talking  about  except  what  you  tell  me. 

The  Witness :  I  realize  that,  sir.  We  did  exam- 
ine the  steering  engine  very  carefully,  tried  out  the 
hand  steering  gear  and  saw  that  there  was  no  me- 
chanical defects  apparent  in  the  engine  itself;  tried 
the  telemotor  out  for  the  steering  engine  controls 
and  found  them  working  properly,  left  them  work- 
ing properly,  I  should  say. 

The  Court:  I  have  not  heard  of  any  work  being 
described.  Do  you  know  how  to  get  the  witness  to 
talk  about  that? 

Mr.  Hokanson:     I  will,  Your  Honor. 
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Q.  What  did  you  do  when  you  first  tested  this 
system  out? 

A.  We  checked  the  oil  in  the  telemotor  system, 
added  a  little  to  it  and  worked  the  system  from 
there.  It  is  rather  hard  for  me  to  describe  just 
what  we  did. 

Q.     What  is  the  telemotor,  Mr.  Woodman? 

A.  The  telemotor  is  a  part  of  the  steering  equip- 
ment aboard  the  ship  that  actuates  the  steering 
engine  itself. 

Q.     On  what  principle  does  it  work? 

A.     On  the  hydraulic  system. 

Q.  What  happens  when  you  turn  the  wheel  in 
the  wheelhouse  on  the  telemotor?  [1294] 

A.     You  turn  the  wheel  in  the  wheelhouse it 

is  directly  connected  to  a  couple  of  pistons. 

Q.     What  do  they  do? 

A.  Those  pistons  in  turn  are  connected  by  tubing 
to  pistons  at  the  steering  engine  station. 

Q.     What  is  in  the  tubing?  A.     Oil. 

Q.  When  you  actuate  those  pistons  from  the 
steering  wheel,  what  happens  then? 

A.  It  actuates  the  electrical  controls  on  the  steer- 
ing engine  itself. 

Q.     Where  is  that  located? 

A.     In  the  steering  engineroom. 

Q.     What  does  that  do? 

A.  It  starts  the  steering  engine  motor  and  turns 
the  rudder  one  way  or  the  other,  whichever  way, 
depending  which  way  you  turn  the  wheel. 
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Q.  Can  you  describe  very  briefly  what  you  did 
to  test  out  this  system  to  see  whether  it  was  in 
proper  working  order? 

A.     Will  you  state  that  question  again,  please"? 
(Last  question  read  by  reporter.) 

A.  To  test  out  the  system,  we  tried  the  steering 
gear  in  its  entirety  for  a  period  of  probably  two  or 
three  hours,  moving  the  rudder  from  port  to  star- 
board, back  and  forth  [1295]  and  amidships,  and 
found  out  that  it  was  working  properly  that  way. 

Q.     Did  you  check  the  oil  in  the  system? 

A.     Yes,  we  did. 

Q.  Did  you  find  the  system  to  be  in  proper  work- 
ing order?  A.     Yes. 

The  Court:  Was  the  workability  of  the  system 
any  different  after  you  got  through  checking  it 
from  what  it  was  before  you  started  checking  it, 
so  far  as  your  adding  or  subtracting  anything  to  the 
parts  or  contents  of  the  parts  was  concerned? 

The  Witness:  We  couldn't  run  the  steering  en- 
gine, sir,  until  we  had  tried  out  all  the  telemotor 
system,  the  hydraulic  system,  as  we  call  it,  with  the 
oil  in  it  and 

The  Court:  So  it  was  not  working  when  you 
started  it,  is  that  right?  It  would  not  work  when 
you  started  it? 

The  Witness :     No,  sir,  it  wouldn  't. 

The  Court:  You  did  something  to  it  to  make  it 
work  ? 

The  Witness:     Yes,  we  che<?ked  it  over. 
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The  Court:  What  did  you  do  to  make  it  work 
that  was  not  already  done  before  you  started? 

The  Witness:  To  start  with,  the  electricians  did 
some  work  checking  the  wiring  on  the  motor. 

The  Court :     Did  they  put  in  any  new  wires  ? 

The  Witness :  No,  not  that  I  know  of.  I  believe 
they  did  hook  up  some  wires  that  were  disconnected 
on  one  phase  of  it. 

Mr.  Hokanson:  We  have  another  witness  on 
that  phase  of  it,  Your  Honor. 

The  Witness:  But  our  work  was  principally 
concerned  with  lubricating  the  system  to  see  that 
the  bearings  were  cleaned,  the  gears  were  cleaned 
and  that 

The  Court:  The  Court  does  not  feel  that  the 
Court  understands  that  there  has  been  a  thing  done 
to  explain  what  it  was  that  accomplished  a  change 
in  the  condition  of  this  telemotor. 

I  understood  him  to  answer  a  few  moments  ago 
that  the  thing  would  not  work  when  he  commenced, 
and  he  worked  with  it  and  made  it  operate  and 
function.  What  was  the  specific  thing  and  nature 
of  the  work  done  which  produced  that  result  ?  That 
is  what  I  would  like  to  know,  if  you  can  get  it  out 
of  the  witness,  briefly. 

Q.     What  did  you  have  to  do  to  make  it  rmi  ? 

A.  We  had  to  put  oil  in  the  telemotor  lines.  We 
had  to  see  that  the  telemotor  would  actuate  by 
turning  the  steering  wheel.  AVe  had  to  get  power 
on  the  motor;  we  had  to  oil  up  the  machinery;  we 
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had  to  take  out  the  stop.  There  [1297]  is  a  stop 
on  the  rudder  quadrant  to  keep  it  from  swinging 
back  and  forth  if  the  engine  is  not  hooked  up  or  if 
the  boat  is  being  towed.  We  removed  that  and 
oiled  up  the  bearings,  examined  them  so  they  were 
in  proper  working  order.  When  we  got  the  powder 
on  the  motor,  w^e  tried  the  steering  gear  out  elec- 
trically and  found  it  in  working  order. 

Q.  In  other  words,  this  system  had  not  been 
operating  for  some  time  before  it  came  into  your 
control?  A.     That  is  right. 

Mr.  Howard:  I  object  to  that  as  something  that 
is  obviously  beyond  his  knowledge.  He  can't  say 
w^hether  it  had  been  operating  or  not. 

The  Court:     Read  the  question. 

(Last  question  read  by  reporter.) 

Mr.  Howard :     I  renew  my  objection. 

Mr.  Hokanson :     I  will  rephrase  the  question. 

Q.  Could  you  tell  from  the  condition  of  the  tele- 
motor  when  you  first  saw  it  whether  it  had  been  in 
operating  condition  recently? 

A.  I  could  tell  that  the  telemotor  and  steering 
engine  had  not  been  operating  for  some  time  duo  to 
being  no  powder  on  the  ship. 

Q.  In  the  course  of  jomy  opening  up  this  system 
to  get  it  in  working  order,  was  it  necessary  to  effect 
any  repairs  to  any  parts  of  it?  A.     No. 

Q.  When  you  finished  the  job,  was  it  in  oper- 
ating order  ?  A.     Yes,  it  was. 
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The  Court:  Ask  him  once  more  what  the  nature 
of  his  work  was.     What  did  he  do  to  the  thing'? 

Q.  Would  you  explain  to  the  Court  once  more 
just  exactly  what  you  did  to  get  the  system  oper- 
ating when  it  had  been  inoperative  prior  to  the 
time  the  ship  came  in  the  yard'? 

A.  The  first  thing  we  did  was  to  try  out  the 
hand  steering  gear,  which  is  done  in  the  steering 
engine  itself.  That  is  controlled  by  hand  with  a 
steering  wheel  aft  of  the  steering  engine.  We  found 
out  that  that  worked  and  that  the  rudder  turned 
freely  on  the  ship. 

The  Court:  Then  you  did  not  do  anything  to 
that?  Why  do  you  mention  it  if  you  did  not  do 
anything  to  that  to  change  its  condition? 

The  Witness:  We  didn't.  It  was  only  to  find 
out 

Mr.  Hokanson:  Your  Honor,  may  I  explain 
this? 

The  Court:     The  witness  is  on  the  stand. 

Mr.  Hokanson:  There  is  an  exhibit  in  the  rec- 
ord, Your  Honor,  covering  the  particular  item  of 
the  main  contract  covering  the  telemotor.  I  will 
ask  that  that  [1299]  exhibit,  Libelants'  Exhibit  1, 
be  produced  and  ask  the  witness  to  read  that  for  the 
Court's  information. 

Q.  Examine  that  Exhibit  No.  1  and  tell  me  what 
you  find  under  the  heading  ''steering  engine". 

A.  "Test  out  steering  engine  and  steering  gear 
and  report  condition  found.     Free  up  and  lubricate 
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mechanical  equipment  fomid  in  good  order.     Re- 
move lo-cking  device  from  rudder  before  testing. '^ 

Q.     What  does  that  mean*? 

A.  That  means  to  try  out  the  steering  engine  to 
see  if  it  will  run. 

Q.     Did  you  do  that?  A.     I  did. 

Q.     Did  it  run"?  A.     Yes,  it  did. 

The  Court:  Did  you  do  anything  else  to  it? 
Did  3^ou  add  anything  to  it  or  subtract  anything 
from  if? 

The  A¥itness:  We  put  in  a  little  oil  in  the  tele- 
motor  system. 

The  Court:     Was  it  lubricating  oil? 

The  Witness :  It  was  telemotor  oil,  a  special  oil 
manufactured  for  that  purpose. 

The  Court:  As  I  understand  it,  it  was  not  put 
in  for  the  purpose  of  lubricating  and  freeing  the 
action  and  preventing  wearing  of  the  parts,  but  it 
was  put  in  [1300]  for  the  purpose  of  producing 
motion  in  the  parts,  is  that  right? 

The  Witness:     That  is  right.  Your  Honor. 

The  Court :  Was  it  an  approved  grade  and  qual- 
ity and  kind  of  oil? 

The  Witness:  It  was  given  to  us  hy  the  chief 
engineer  of  the  ship  to  use  in  the  telemotor. 

The  Court:     Did  he  ask  you  to  use  that  kind? 

The  Witness :     Yes,  he  did,  sir. 

Q.  Did  you  have  anything  to  do  with  the  Clay- 
ton boiler  on  that  ship? 
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A.  Yes,  we  had  the  pump  from  the  Clayton 
boiler  up  in  the  machine  shop. 

Q.     What  is  the  pump? 

A.  The  pump  on  the  Clayton  boiler  is  a  series 
of  pumps.  One  is  a  fresh  water  pump,  pumps  the 
water  into  the  boiler.  I  think  there  are  four  pumps, 
four  independent  pumps  in  the  unit.  I  don't  know 
exactly  what  all  the  pumps  do  on  that  or  their 
function. 

Q.     What  did  you  do  to  that  pump  ? 

A.  We  had  it  up  in  the  shop,  dismantled  it,  dis- 
assembled it,  and  we  renewed  two  or  three  pieces 
in  it.  I  believe  we  renewed  the  crankshaft,  or  cam- 
shaft, as  they  called  it.  The  chief  engineer  re- 
quested we  put  in  a  spare  he  had  aboard  the  ship, 
and  I  believe  there  were  a  couple  of  [1301]  bear- 
ings that  he  had  aboard  the  ship  that  we  put  in 
along  with  the  camshaft. 

Q.     Was  that  done  under  your  supervision? 

A.     Yes,  it  was. 

Q.  Does  the  Clayton  boiler  have  anything  to  do 
with  the  main  engine?  A.     No,  sir. 

Q.  Who  reassembled  the  pump  after  these  parts 
were  put  in? 

A.     Machinists  in  the  shop  under  my  direction. 

Q.     Did  you  see  it  done? 

A.     I  saw^  part  of  it  done. 

Q.  What  is  your  practice  mth  respect  to  re- 
assembling parts  of  a  pump  or  any  other  item  of 
machinery  after  it  has  been  taken  apart? 
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A.     It  is  to  reassemble  it  in  its  proper  order. 

Q.     How  do  you  do  that? 

A.  Ordinarily,  check  the  machiner}^  and  if  there 
are  identification  marks  on  the  parts,  yon  take  note 
of  them.  If  there  are  not,  you  put  identification 
marks  of  your  own  so  they  will  go  back  in  their 
proper  places. 

Q.  Do  you  remember  anything  in  particular 
about  the  pump  of  this  Clayton  boiler? 

Mr.  Howard:     That  is  a  broad  question. 

Mr.   Hokanson:     I  will  withdraw   the   question. 

Q.  Do  you  know  whether  that  practice  was  fol- 
lowed with  respect  to  the  reassembly  of  the  Clayton 
boiler  pmnp?  A.     Yes,  it  was. 

Q.  Did  you  ever  see  that  pump  in  operation 
aboard  the  ship  after  you  had  reassembled  it  in 
the  shop? 

A.     I  don't  believe  I  did,  no,  sir. 

The   Court:     At  this  time  we  will  take   a   ten- 
minute  recess. 
(Recess.) 

Q.  Did  you  ever  discuss  the  telemotor  system  at 
the  Winslow  yard  or  aboard  the  Urania  with  any 
officers  of  that  vessel?  A.     Yes,  I  did. 

Q.     When? 

A.  Sometime  before  the  shij)  left;  I  imagine 
possibly  a  week  before  the  boat  left. 

Q.     With  whom  did  you  discuss  it? 

A.  With  the  captain,  the  chief  engineer,  and  the 
chief  mate. 
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Q.     What  was  the  nature  of  the  discussion? 

A.  The  captain  asked  me  if  I  would  try  to  teach 
him  or  show  him  how  the  steering  gear  worked,  how 
it  operated.  I  was  down  there  on  a  Saturday  fore- 
noon for  about,  I  would  say  two  hours  or  two  and 
a  half  hours  and  showed  him  how  to  use  the  tele- 
motor  steering,  how  to  transfer  from  the  [1303] 
telemotor  steering  to  the  manual  steering  and  how 
to  engage  the  hand  steering  gear  down  in  the  steer- 
ing engineroom  and  how  to  disengage  it.  I  worked 
the  systems,  that  is  the  telemotor  system  and  the 
manual  control  system,  for  him,  back  and  forth  to 
switch  from  one  to  the  other,  I  would  say  15  or  20 
times,  and  I  had  them  do  it  after  I  did  it,  both  of 
them,  the  mate  especially. 

Q.  When  you  say  "them"  do  you  refer  to  the 
mate  and  the  captain? 

A.  The  mate  and  the  captain.  The  chief  en- 
gineer wasn't  interested  in  the  steering  up  in  the 
pilot  house.  He  would  watch  the  operation  of  the 
steering  quadrant,  rudder  stock,  and  so  on  down 
in  the  steering  engineroom. 

Mr.  Hokanson:     You  may  examine, 
Cross-Examination 
By  Mr.  Howard : 

Q.  You  could  make  yourself  understood  all  right 
to  the  chief  engineer,  couldn't  you? 

A.     Yes,  fairly  well. 

Q.  And  he  could  talk  to  you  all  right,  couldn't 
he? 
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A.    Yes,   we   got  along  fairly  well. 

Q.  Referring  to  item  1  on  Libelants'  Exhibit 
4,  on  the  first  page,  "furnish  labor  and  material 
to  pull  main  engine  cylinder  liners,"  did  you  fur- 
nish that  labor  and  [1304]  material? 

A.     Yes,  we  did. 

Q.  Going  about  one-third  of  the  way  down  the 
page,  "Install  new  liners  in  5  cylinders,"  did  you 
furnish  that  work "?  A.     Yes,  I  did. 

Q.     And  the  labor  that  went  into  it? 

A.     Yes. 

Q.     The  shipyard  furnished  that? 

A.     That  is  right. 

Q.  Just  about  in  the  center  of  the  page,  an  item, 
"Install  6  cylinders  on  engine." 

Q.  Did  you  furnish  the  labor  and  material  for 
that?  A.     Yes. 

Q.     The  labor  for  that? 

A.  The  labor  for  fitting  the  cylinders  on  the 
engine. 

Q.     The  item  is  "Install  6  cylinders  on  engine." 

A.     That  is  right,  sir. 

Q.  As  to  this  terminal  leading  into  No.  2  cyl- 
inder, did  you  see  what  ]vind  of  a  gasket  was  put  in 
there?  A.     No,  I  didn't. 

Q.  Referring  now  to  the  telemotor  system,  did 
you  make  any  adjustments  at  all  in  the  motor  in  the 
steering  engineroom?  [1305] 

A.     No,  I  didn't. 
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Q.  Did  you  make  any  repairs  to  the  motor  in 
the  steering  engineroom"? 

A.     I  did  not,  no,  sir. 

Q.     Did  you  do  the  work  on  that  yourself? 

A.     No,  I  didn't. 

Q.     Someone  under  your  direction  did  the  work? 

A.  If  there  was  any  electrical  work  done,  it 
was  under  the  jurisdiction  of  the  electric  shop,  not 
my  charge. 

Mr.  Howard:       I  have  no  further  questions. 
Redirect  Examination 
By  Mr.  Hokanson: 

Q.  What  was  involved  in  installing  the  cylinders 
on  the  engine? 

Mr.  Howard:  That  is  objected  to  as  improper 
redirect  examination, 

Mr.  Hokanson :     I  think  it  is  proper,  Your  Honor. 

The  Court:     It  is  overruled. 

A.  The  yard  lowered  the  cylinders  down  into 
the  engineroom  through  the  engineroom  skylight 
and  set  them  on  the  engine  case  itself;  just  set  the 
No.  1  cylinder  in  its  position,  No.  2,  No.  3,  the  six 
of  them  in  position  and  dropped  them  down  over 
the  studs.  We  left  them  there  and  the  ship's  force 
took  over  from  there.  They  bolted  the  [1306]  cylin- 
ders to  the  frame  of  the  engine.  The  ship's  force 
did  that. 

Mr.  Howard:  I  move  to  strike  the  last  part  of 
the  answer  as  not  responsive  to  the  question. 

The  Court :     It  is  granted. 
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Q.  You  had  to  use  riggers  to  put  those  cylinders 
down,  is  that  it  %  A.     That  is  right. 

Q.     And  the  ship  didn't  have  that  equipment? 

Mr.  Howard:     Objected  to  as  leading. 

The  Court:     Sustained. 

Q.  Did  you  have  anything  to  do  with  installing 
the  oil  leads  into  the  cylinders  and  the  liners'? 

A.     I  did  not. 

Q.  Did  anyone  under  your  supervision  have  any- 
thing to  do  with  it? 

A.     No,  they  did  not. 

Mr.  Hokanson:     That  is  all. 

Mr.  Howard:     That  is  all. 

(Witness  excused.) 

The  Court:     Call  the  next  witness. 
Mr.  Hokanson:     Mr.  Gilmore.  [1307] 

J.  D.  GILMORE 

called  as  a  witness  by  and  on  behalf  of  libelants, 
having  been  first  duly  sworn,  was  examined  aaid 
testified  as  follows: 

Direct  Examination 
By  Mr.  Hokanson: 

Q.     State  your  name,  please. 

A.     J.  D.  Gilmore. 

Q.     Your  residence  ? 

A.     4515  Woodlawn  Avenue,  Seattle. 

Q.     Your  occupation? 

A.     Marine^  surveyor. 
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Q.     What  is  your  experience  as  a  surveyor? 

Mr.  Howard :  We  will  concede  tliat  Mr.  Gilmore 
is  a  qualified  marine  surveyor  in  the  Pacific  North- 
west area. 

Q.     What  licenses  do  you  hold? 

A.  Chief  engineer,  United  States  Coast  Guard, 
any  tonnage,  any  ocean;  British,  second  class  en- 
gineer; certified  professional  engineer,  marine  en- 
gineering and  surveying,  from  the  State  of  Wash- 
ington. 

Q.     What  company  are  you  associated  with? 

A.     Alexander  Gow,  Inc. 

Q.  Did  you  attend  the  vessel  Urania  at  Winslow 
in  the  [1308]  month  of  October  for  Mr.  Black  and 
Mr.  Featherstone  ?  A.     I  did. 

Q.  Did  you  ever  see  the  Urania  prior  to  the 
time  you  made  that  visit?  A.     I  did. 

Q.  Do  you  know  anything  from  your  ow^n  knowl- 
edge concerning  the  condition  of  the  vessel  at  the 
time  she  came  into  that  yard? 

A.  Not  at  the  time  she  came  into  the  yard,  but 
subsequently. 

Q.     What  was  that  condition? 

A.  I  saw  a  number  of  cylinders  in  the  stockroom 
that  were  cracked  from  top  to  bottom,  and  they  told 
me  that  they  had  been  removed  from  the  main  en- 
gine of  the  Urania  on  account  of  freezing  and  crack- 
ing. 

Mr.  Howard:  I  object  to  that,  as  to  what  they 
told  him.  He  hasn't  identified  them.  It  is  purely 
a  hearsay  statement. 
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The  Court:     It  will  have  to  be  sustained. 

Q.  Do  YOU  know  from  any  other  personal  obser- 
vation what  the  condition  of  that  vessel  was  prior  to 
her  conversion? 

A.  I  made  no  survey  of  her  prior  to  the  conver- 
sion; however,  I  was  aboard  the  vessel  in  company 
with  Mr.  Williams  for  other  purposes  later  on. 

Q.  Did  Mr.  Williams  ever  say  anything  to  you 
concerning  the  history  of  the  vessel? 

A.     I  can't  recall. 

Mr.  Howard:  I  would  like  to  establish  that  this 
witness  is  referring  to  the  same  Mr.  Williams  that 
we  have  in  mind. 

The  Witness :  Mr.  Harry  Williams,  Avho  told  me 
that  he  represented  the  owners  for  certain  purposes, 
showed  me  a  telegram  signed  by  the  owners. 

Q.  Did  you  ever  discuss  with  Mr.  Williams  the 
history  of  that  vessel? 

A.  I  can't  recall  that.  I  think  in  a  casual  con- 
versation I  asked  him  what  happened,  and  as  far 
as  I  can  recall,  he  says,  "She  froze  in  Alaska,"  but 
I  was  not  interested  in  the  machinery. 

Q.  You  have  been  in  court  this  afternoon  since 
1 :30,  have  you  ?  A.     Yes,  I  have. 

Q.  Did  you  hear  the  testimony  of  Mr.  Oakland 
concerning  the  test  that  he  conducted  for  the  pur- 
pose of  cleaning  and  hydrostatically  testing  the 
coolers  and  heat  exchangers  on  that  ship? 

A.     I  did. 

Q.     How  long  have  you  known  Mr.  Oakland? 
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A.  Somewhere  along  in  1923  or  1924,  I  would 
imagine,  [1310]  when  he  was  at  Winslow  and  we  had 
vessels  over  there  under  repair. 

Q.  Do  you  know  anything  about  Mr.  Oakland's 
ability  as  a  pipe  shop  foreman? 

A.  I  have  always  found  him — he  gave  me  most 
satisfactory  work. 

Q.  Having  listened  to  his  testimony  concerning 
how  he  conducted  the  cleaning  and  testing  of  these 
heat  exchangers  and  coolers,  w^hat  is  your  opinion 
concerning  the  method  he  used? 

A.     I  think  it  was  good,  standard 

Mr.  Howard:  I  object  to  the  form  of  the  ques- 
tion in  that  there  has  not  been  a  sufficient  basis  laid 
for  the  question  to  be  propounded  to  this  witness 
as  to  his  opinion  of  the  manner  in  which  this  work 
has  been  done. 

The  Court:  Do  you  mean  there  might  be  some 
uncertainty  as  to  what  part  of  the  testimony  he 
considered  ? 

Mr.  Howard :     That  is  correct. 

The  Court :  I  think  you  should  state  the  part  of 
the  testimony  you  wish  to  call  his  attention  to.  If 
he  heard  it  all,  he  may  be  emphasizing  something 
that  is  not  material. 

Mr.  Hokanson:  In  order  to  shorten  this,  Your 
Honor,  I  will  ask  the  witness  the  question  in  this 
form:  [1311] 

Q.  Did  you  hear  what  Mr.  Oakland  had  to  say 
about  the  method  he  used  in  cleaning  and  testing 
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the  heat  exchangers  and  the  cooler  of  the  Urania  ? 

A.     I  did. 

Q.  What  is  your  opinion  concerning  the  method 
used? 

Mr.  Howard:  I  renew  my  objection.  This  wit- 
ness has  not  yet  testified  that  he  is  familiar  with 
this  tyjDe  of  heat  exchangers  or  the  requirement 
for  testing  them. 

Mr.  Hokanson:  You  have  already  conceded  his 
qualifications  as  a  surveyor. 

Mr.  Howard:  As  a  surveyor,  but  not  that  he 
has  knowledge  of  this  type  of  heat  exchanger  or 
lubricating  cooler. 

The  Court:     The  objection  is  sustained. 

Q.  Are  you  acquainted  with  a  Harrison  type 
radiator  or  heat  exchanger?  A.     I  am. 

Q.  Is  your  familiarity  with  that  type  of  heat 
exchanger  such  that  you  understand  the  method  of 
cooling  involved  in  that  system?  A.     It  is. 

Q.  On  that  basis,  are  you  able  to  state  an  opinion 
as  to  the  method  used  by  Mr.  Oakland  in  cleaning 
and  testing  the  coolers  and  heat  exchangers? 

The  Court:  As  used  by  him  according  to  what 
he  [1312]  stated. 

Q.     According  to  what  he  stated. 

Mr.  Howard:  This  witness  has  been  asked  whe- 
ther he  is  familiar  with  the  method  of  cooling,  and 
I  submit  to  Your  Honor  that  that  is  not  the  proposi- 
tion we  are  involved  with  here.  It  is  the  method 
of  cleaning. 
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The  Court:  I  sustain  the  objection.  I  understood 
that  witness  referred  to  as  testifying  to  his  method 
of  cleaning  the  exchangers. 

Q.  Have  you  ever  had  a  Harrison  heat  exchanger 
or  cooler  cleaned? 

A.  I  can't  recall  that  I  ever  had  a  Harrison  heat 
exchanger  cleaned.  I  have  had  many  other  heat 
exchangers  of  similar  construction. 

Mr.  Howard:  I  move  to  strike  the  last  part  of 
the  answer  as  not  responsive. 

The  Court :     Sustained.  Just  answer  the  question. 

Q.  Do  you  know  anything  about  the  Jamlen  solu- 
tion which  is  used  in  cleaning  pressure  vessels'? 

A.     I  do. 

Q.  What  is  its  reputation  for  effectiveness  in 
doing  that  kind  of  work?         A.     Excellent. 

Q.     Do   you   know   what   the   American   Bureau' 
standards  are  with  respect  to  pressure  testing  pres- 
sure vessels?  [1313] 

Mr.  Howard:  I  object  to  that  question  as  not 
being — I  think  counsel  may  have  misstated  himself. 

The  Court:  It  seems  to  me  you  misstated  your- 
self or  insufficiently  stated  the  condition. 

Q.  Do  you  know  what  the  American  Bureau  of 
Shipping  requirements  are  with  respect  to  the 
amount  of  pressure  to  be  put  on  coolers  or  heat 
exchangers  in  testing? 

Mr.  Howard:  I  object  to  that  question  in  that 
it  deals  with  coolers  and  heat  exchangers  in  general. 


1486  Compania  Naviera  Limitada,  etc. 

(Testimony  of  J.  D.  Gilmore.) 

We  have  before  us  a  particular  type  of  heat  ex- 
changer or  cooler,  and  I  think  the  question  should 
be  limited  to  that  type. 

The  Court:     The  objection  is  sustained. 

Mr.  Hokanson:     I  will  withdraw  the  question. 

Q.     Mr.  Gilmore,  you  know 

The  Court :  Ask  him  if  he  does ;  do  not  say  that 
he  does. 

Q.  Do  you  know  the  characteristics,  the  construc- 
tion of  the  Harrison  heat  exchanger? 

A.     I  do. 

Q.  Assuming  that  a  Harrison  cooler  or  heat  ex- 
changer has  a  rated  operating  pressui'e  on  the  salt 
w^ater  side  of  7  pounds;  and  assume  that  it  has  a 
rated  operating  pressure  of  18  pounds  on  the  lub- 
ricating oil  side:  based  on  those  facts  and  upon 
the  statement  of  Mr.  Oakland  concerning  the  [1314] 
method  he  used  in  cleaning  and  testing  the  Harrison 
coolers  and  heat  exchangers,  what  is  your  opinion 
with  respect  to  the  method  used? 

Mr.  Howard:  I  object  to  that  question  on  the 
ground  it  does  not  contain  sufficient  assumptions 
from  the  evidence  that  is  now  in  the  record  in  this 
case.  I  am  particularly  referring  to  the  fact  that 
testimony  is  in  this  record  to  the  effect  that  there 
is  a  stani])  on  this  particular  cooler  aboard  the 
Tanker  Urania  that  has  a  test  ]3ressure  of  300 
pounds  per  square  inch  on  the  salt  water  side.  That 
testimony  is  undisputed  in  the  record  at  this  time, 
if  the  Court  please. 
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Mr.  Hokanson :  There  is  in  the  record  the  operat- 
ing manual  issued  by  The  Union  Diesel  Engine 
Company.  Mr.  Newell,  the  vice  president  of  that 
company,  jjointed  out  in  the  manual,  which  is  in 
evidence,  the  place  where  it  sets  forth  the  operating 
pressures.  That  is  what  we  are  concerned  with  here, 
the  operating  pressure  of  this  particular  radiator, 
and  I  submit  that  all  of  the  basic  assumptions  are 
present  here  necessary  to  get  the  answer  from  the 
witness.  He  knows  the  radiator;  he  knows  that  the 
pressure 

The  Court:  You  can  state  what  you  contend  is 
further  in  the  evidence.  I  believe  that  this  other  is 
a  fact  which  the  evidence  does  disclose,  or  at  least 
I  have  [1315]  heard  referred  to  before  as  a  fact, 
and  the  objection  is  sustained  with  leave  to  add  such 
other  elements  as  the  evidence  discloses. 

Q.  Assume  further  that  the  plate  on  this  ex- 
changer gives  a  i)ressure  test  of  300  pounds;  and 
assume  further  that  the  maximum  working  pressure 
is  75  pounds;  and  assume  further  that  the  chief 
engineer,  at  whose  request  the  cooler  was  cleaned, 
asked  for  a  test  of  50  pounds  water  pressure  on 
the  salt  water  side:  do  you  have  an  opinion  as  to 
the  propriety  of  the  method  used  in  this  case? 

The  Court :     As  stated  by  whom  ? 

Q.     As  stated  by  Mr.  Oakland. 

A.     I  think  it  was  a  good,  fair  pressure  test. 

Q.  Is  it  good  marine  practice  to  test  them  in 
that  fashion  %  A.     It  is. 
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Q.  Was  it  cleaned  properly  if  Mr.  Oakland  ^s 
testimony  is  correct  *? 

A.  That  is  the  standard  practice  of  cleaning  any 
heat  exchanger,  not  only  a  lubricating  oil  cooler, 
but  a  fuel  oil  heater. 

Q.  You  state  that  you  are  acquainted  with  a 
Harrison  radiator  or  heat  exchanger.  Do  you  know 
whether  it  is  used  for  more  than  one  purpose,  or 
can  be  used  for  more  than  one  purpose  on  board 
a  vessel?  [1316]  A.     It  can. 

Q.  What  then  does  the  test  plate  mean  with 
respect  to  test  pressures  % 

A.  That  would  mean  the  maxinuim  pressure  that 
the  heat  exchanger  was  subjected  to,  and  it  would  be 
safe  for  any  working  pressure  up  to  that  pres- 
sure. 

Q.  Assume  that  the  operating  pressure  of  the 
particular  coolers  and  heat  exchangers  in  question 
is  7  pounds  on  the  salt  water  side  and  18  pounds  on 
the  lube  oil  side:  what  is  your  opinion  as  to  the 
amount  of  pressure  to  which  the  exchangers  should 
be  subjected  for  use  under  those  conditions? 

A.  I  would  say  one  and  a  half  times  the  18 
pounds,  that  is  the  higher  pressure  that  is  subjected 
to. 

Q.  Assume  that  the  heat  exchangers  and  cooler 
in  this  case  have  been  cleaned  and  tested  in  accord- 
ance with  Mr.  Oakland 's  testimony ;  and  assume  that 
after  the  heat  exchangers  and  cooler  were  so  cleaned 
and   tested   they   were   put   on   the   engine   of   the 
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roughly  2400  miles  and  that  during  the  voyage  the 
operating  pressures  of  18  pounds  on  the  lube  oil 
side  and  7  pomids  on  the  salt  water  side  of  the 
exchangers  and  cooler  were  maintained  and  that  the 
vessel  operated  in  a  satisfactory  condition  for  a 
period  of  ten  days  and  that  thereupon  the  helical 
timing  gears  of  the  vessel  became  galled  and  that 
the  lubricating  oil  had  been  changed  the  day  before 
the  first  [1317]  galling  of  these  gears;  and  that 
after  the  gears  were  galled  the  vessel  put  into  port, 
the  oil  was  again  changed,  new  timing  gears  in- 
stalled, new  oil  put  in  the  system;  and  that  the 
vessel  then  put  out  to  sea  and  was  under  way  for 
a  period  of  36  hours  when  the  gears  went  out 
again,  the  timing  gears;  and  that  thereafter  the 
vessel  returned  to  Los  Angeles  under  tow  and  ar- 
rived there  on  or  about  November  11  when  the  heat 
exchangers  and  the  cooler  in  question  here  were  re- 
moved from  the  vessel,  placed  in  a  vat  of  caustic 
solution  at  a  temperature  of  212°  Fahrenheit,  boiled 
for  four  hours  and  then  subjected  to  pressure  tests 
under  w^ater  with  an  air  pressure  of  160  to  200 
pounds  which  then  disclosed  certain  leaks  around 
the  seams  of  the  cooler  and  not  in  the  tubes  them- 
selves as  evidenced  by  air  bubbles  the  size  of  a  pin 
])oint  or  the  lead  in  a  pencil,  but  that  such  leaks 
were  not  visible  to  the  naked  eye  without  such  a 
test:  in  3^our  opinion,  could  such  leaks  allow  intiltra- 
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tion  of  salt  water  into  the  lubricating  oil  of  that 

ship  in  any  amount  at  all  ? 

A.     I  do  not  think  so. 

Q.  Assume  further  that  during  the  voyage  an 
auxiliary  pump  was  used  on  November  4  for  a  per- 
iod of  approximately  six  hours  so  that  the  water 
pressure  on  the  salt  water  side  of  the  cooler  was 
increased  to  100  pounds :  could  that,  in  your  opinion, 
cause  infiltration  of  salt  water  in  the  lube  [1318] 
oil  through  leaks  of  the  size  described? 

Mr.  Howard:  I  will  have  to  object  to  that  ques- 
tion on  the  basis  that  there  is  no  testimony  in  the 
record  that  the  water  pump  that  was  placed  into 
the  system  on  November  4  was  carrying  a  pressure 
of  100  pounds.  There  is  no  testimony,  if  the  Court 
please,  in  the  record  that  that  amount  of  pressure 
was  being  delivered  through  the  system  at  this 
time. 

Mr.  Hokanson :  Your  Honor,  I  cannot  assure  the 
Court  that  there  will  be  any  proof  that  such  a 
pressure  was  ever  actually  realized.  I  can  assure 
the  Court  that  there  will  be  evidence  introduced 
that  an  auxiliary  pump  was  put  into  operation  cap- 
able of  delivering  a  pressure  of  100  pounds. 

The  Court:  Then  have  the  question  so  condi- 
tioned. 

Q.  In  substitution  of  the  assumjotion  made  that 
the  pump  used  actually  was  delivering  100  pounds, 
assume  instead  that  the  pump  was  put  into  opera- 
tion,  an   auxiliary   fire  pump,   which   was   capable 
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of  delivering  a  pressure  of  100  pounds :  under  those 
circumstances,  in  your  opinion,  would  it  be  possible 
to  cause  infiltration  of  salt  water  into  the  lubricating 
oil  through  leaks  of  the  size  heretofore  described? 

A.  Not  if  the  description  of  where  the  leaks  were 
found  is  correct.  I  may  elaborate  that  a  little  bit. 
From  what  I  have  heard,  the  leaks  were  found 

Mr.  Howard:     Just  a  minute. 

The  Court :     Heard  where  ? 

The  Witness:     From  the  attorney. 

Mr.  Howard:     I  object  to  that. 

The  Court :     It  is  sustained. 

Mr.  Hokanson:  I  believe,  your  Honor,  there  is 
contained  in  this  assum]3tion  the  fact  that  the  leaks 
were  found  in  the  seams  and  not  in  the  tubes  them- 
selves. 

The  Court :  You  would  have  to  develop  that  that 
is  the  fact. 

Mr.  Hokanson:     It  is  in  the  record,  j^our  Honor. 

The  Court:  You  will  have  to  develop  that  that 
is  the  fact  this  witness  is  talking  about  when  he  adds 
this  further  elaboration. 

Q.  Did  you  hear  the  assumptions  made  in  my 
first  hypothetical  question?  A.     I  did. 

Q.  Assuming  that  the  leaks  were  found  around 
the  seams  in  the  soldered  part  where  the  core  joins 
the  casing A.     Yes. 

Q.     do  you  have  something  further  to  observe 

w4th  respect  to  the  possibility  of  getting  water  into 
the  oil? 


1492  Compania  Naviera  Limitada,  etc. 

(Testimony  of  J.  D.  Gilmore.) 

A.  AVhen  the  head  is  put  on  the  oil  ends  of  that 
heat  exchanger,  that  particular  joint  is  covered  by 
a  gasket  so  that  the  gasket  would  seal  any  leakage 
that  happened  to  be  [1320]  in  that  seam  when  that 
heat  exchanger  was  assembled  and  in  operation. 

Q.  Assume  that  the  facts  heretofore  given  you 
in  the  first  hypothetical  question;  and  assume  that 
when  this  vessel  after  two  breakdo\^'ns,  occurring 
respectively  on  October  26  and  on  November  5,  1948, 
in  both  cases  of  which  the  timing  gears  were  galled, 
both  upper  and  lower;  assume  further  that  on  the 
first  breakdown,  the  upper  timing  gears  were  only 
normally  worn,  the  lower  timing  gears  were  worn 
out,  irregularly  and  erratically  w^orn,  and  on  the 
second  breakdown  both  upjDer  and  lower  gears  were 
worn  out  in  an  erratic  fashion;  and  assume  that 
after  the  vessel  returned  to  Los  Angeles  on  Novem- 
ber 11  the  engine  was  opened  up  and  no  damage 
was  found  to  any  of  the  main  bearings  or  the  cam- 
shaft bearings  lubricated  by  the  same  oil  system 
furnishing  lubrication  to  the  timing  gears  in  ques- 
tion: could  such  galling  of  the  timing  gears  be 
caused  in  your  opinion  by  contaminated  lube  oil*? 

A.     No. 

Q.  Are  you  acquaintc^d  with,  the  methods  of  test- 
ing lubricating  oil  for  marine  diesel  engines  to 
determine  the  foreign  matter  content  thereof? 

A.     I  am. 

Q.     What  is  the  method  used? 

A.     It  is  sent  to  a  laboratory  and  a  sam})le  of  oil 
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is  [1321]  centrifuged  to  determine  the  amount  of 
water  and  bottom  sediment,  and  then  that  moisture 
and  bottom  sediment  is  analj^zed  to  determine  what 
it  is,  whether  the  water  is  salt  or  fresh  and  what  the 
contents  of  the  sediment  are,  whether  they  are  sand, 
rust,  metal  shavings,  or  anything  else. 

Q.  AVhere  should  the  sample  of  oil  be  taken  from 
in  the  marine  diesel  engine  to  get  a  true  sample  of 
the  oil  which  circulates  throughout  the  engine  for 
lubricating  purposes  ^ 

A.  The  oiling  system  should  be  started  up  and 
the  oil  circulated  in  the  same  manner  that  it  is 
when  the  engine  is  operating,  and  then  a  sample 
should  be  drawni  from  the  pipeline.  Generally  it 
should  be  a  small  sample  over  some  period  of  time, 
so  you  will  get  a  pretty  fair  idea  of  the  amount  of 
foreign  matter  that  hapi:>ens  to  be  in  the  lubricating 
oil.  If  you  do  any  other  method,  you  are  liable  to 
get  a  pocket  of  water  and  get  a  very  high  percentage 
of  water;  you  are  liable  to  run  into  perfectly  good 
oil  and  get  a  bad  sample,  but  what  you  are  inter- 
ested in  is  the  lubricating  oil  really  going  into  the 
engine,  and  if  you  draw  your  sample  from  that 
you  get  a  true  picture  of  the  condition  of  the  oil. 

Q.  Would  you  have  any  opinion  as  to  the  repre- 
sentativeness of  a  sample  of  oil  taken  up  from  low 
spots  in  the  bed  of  an  engine?  [1322] 

A.  That  would  not  be  a  true  sample.  It  is  very, 
very  possible  that  you  would  get  an  excessive  amount 
of   moisture   because   the   water  would   go   to   the 
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lowest  part  and  the  oil  would  float  on  the  top  of 

it. 

Q.  If  you  know,  can  it  be  established  what  the 
nature  of  the  foreign  material  in  lubricating  oil  is 
by  tasting  if?  A.     No. 

Q.  Assuming  the  facts  I  have  heretofore  given 
you  concerning  the  history  of  this  vessel  and  its 
breakdowns  and  based  upon  your  knowledge  of 
marine  diesel  engines:  what  possible  cause,  in  your 
opinion,  could  there  be  for  the  galling  of  timing 
gears  ? 

A.  I  would  look  for  two  things:  one  of  them 
was  worn  bearings  in  the  shaft  of  the  timing  gears 
so  that  the  helical  gears  could  get  out  of  their  true 
position  and  there  would  be  pinching  action  between 
the  teeth  to  cause  excessive  wear.  That  would  have 
shown  up,  possibly,  if  the  gears  had  been  carefully 
examined. 

The  other  thing  that  I  would  look  for  would  ])e 
an  excessive  strain  on  the  shaft  and  pumps  and 
other  things  that  are  driven  by  the  timing  gears, 
which  put  more  strain  on  them  than  what  they  can 
carry,  and  they  wear. 

Q.  Is  it  possible  to  develop  such  stresses  or  extra 
strains  during  the  operation  of  a  vessel  at  sea? 

A.  It  all  depends  upon  what  is  driven  by  the 
timing  [1323]  years.  There  are  bearings  on  there 
that  no  doubt  can  be  set  too  tight  and  ])ossibly  will 
be  some  pumps  where  the  packing  glands  can  be 
pulled  up  so  tight  as  to  put  an  excessive  strain  on 
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the  rod.  It  could  be  some  of  your  cams  are  not 
operating-  just  exactly  right,  and  put  a  strain  on 
the  camshaft  and  transfer  to  the  timing  gears  which 
is  driven  by  the  gear  on  the  camshaft. 

The  Court:  I  would  like  for  counsel  on  both 
sides  to  know  that  it  would  be  informative  to  the 
Court  if  upon  proper  questions  it  could  be  ascer- 
tained whether  the  circumstance  of  the  lapse  of 
time  between  change  of  lubricating  oil  and  occur- 
rence of  damage  throws  any  light  upon  the  cause 
of  the  gear  damage. 

Q.  Reverting  back  to  certain  assumptions,  as- 
sume that  the  vessel  leaves  Puget  Sound  October 
15  and  aecording  to  its  log  the  vessel  runs  in  proper 
operating  condition  for  a  period  of  ten  days  at,  let's 
say,  an  average  speed  of  280  revolutions;  assume 
further  that  on  the  10th  day  the  lubricating  oil  is 
changed;  assume  further  that  the  following  day  the 
timing  gears  are  galled;  assume  further  that  the 
l^ressure  of  the  coolers,  fresh  water  and  oil,  on  the 
salt  water  side  is  maintained  at  7  pounds,  and  the 
oil  side  in  the  oil  cooler  at  18  pounds;  and  assume 
further  that  leaks  are  discovered  in  the  coolers  some- 
time later  when  they  are  removed  from  the  vessel : 
in  your  opinion,  could  timing  gear  [1324]  failure  on 
the  day  following  the  change  of  oil  have  been  caused 
by  infiltration  of  sea  water  into  the  oil  as  a  result  of 
leaks  in  the  coolers?  A.     No. 

Q.     Assume  that 

Mr.  Howard:  Can  we  have  the  witness  explain 
this  answer? 
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The  Court:  I  would  like  to  hear  him  explain  it, 
and  in  connection  with  the  explanation,  I  would 
like  him  to  discuss  the  alternative  causes,  if  there 
are  any  disclosed  by  the  question. 

Q.     Would    you    explain    your    answer  *? 

A.  It  has  been  stated  that  the  lubricating  oil 
pressure  was  18  pounds,  and  that  the  water  pressure 
on  the  other  side  of  the  cooler  was  7  pounds.  If  the 
cooler  had  leaked,  the  oil  at  18  pounds  would  have 
flowed  into  the  salt  water  and  overboard;  the  salt 
water  wouldn't  have  flowed  from  7  pounds  against 
18  pounds  into  the  engine. 

Second,  the  cooler  when  assembled  had  the  por- 
tions found  leaking  later  on  covered  by  a  gasket, 
so  therefore  they  couldn't  leak.  The  change  of  oil, 
if  it  was  good  oil  put  in  there,  in  my  opinion  would 
have  nothing  whatever  to  do  with  the  wearing  of 
the  gears  the  next  day.  It  could  have  been  contami- 
nated lubricating  oil  put  in  the  system,  ])ut  you 
wouldn't  look  for  it  in  the  timing  gears.  You  [1325] 
would  look  for  it  in  your  main  bearings,  your 
crankshaft  bearings,  and  particularly  in  your  cross- 
head  bearings  where  the  babbitt  would  be  cut  and 
the  pins  would  be  scored. 

Q.  Assume  that  a  breakdown  was  suffered  oif 
the  coast  of  Mexico  on  tJie  26th  of  October,  the 
vessel  put  into  Manzanillo  on  the  28th,  and  two  days 
later  a  representative  from  the  engine  company 
came  down  to  install  new  timing  gears;  and  that 
the  representative  of  the  company  without  ascer- 
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taining  the  condition  of  the  oil  that  had  been  in 
the  system  when  he  arrived,  the  same  having  been 
cleaned  up,  and  without  examination  of  the  log  of 
the  vessel,  merely  replaces  the  worn  timing  gears 
and  thereafter  the  vessel  is  put  to  sea  with  new  oil 
in  it  and  the  gears  go  out  again  in  36  hours  from 
the  time  it  leaves  Manzanillo,  what  is  your  opinion 
concerning  the  practice  adopted  by  the  engineer  in 
installing  the  new  gears'? 

Mr.  Howard:  I  object  to  that  question  on  the 
ground  that  it  does  not  contain  the  necessary  as- 
sumptions which  have  already  been  testified  to  in 
this  record,  and  on  the  further  ground  that  counsel 
is  asking  this  witness'  opinion  as  to  the  practice, 
which  I  submit  to  your  Honor  is  not  a  proper 
subject  for  this  witness  to  answ^er  without  further 
knowledge  of  what  the  service  representative  did 
who  was  sent  down  there  to  Manzanillo  to  do  this 
work  that  has  been  contained  in  the  [1326]  assump- 
tions ;  but  particularly  the  assumption  does  not  con- 
tain any  reference  to  the  fact  that  additiona  lub- 
ricating oil  lines  were  directed  to  the  vertical  timing 
gear. 

The  Court:     Sustained. 

Q.  Assume  that  in  addition  to  the  replacement 
of  the  gears  the  representative  put  a  new  lubricat- 
ing oil  line  in  addition  to  the  one  already  existing 
leading  to  the  lower  vertical  timing  gears. 

Mr.  Howard:  I  object  further,  if  the  Court 
please,  that  there  has  been  no  assumption  about  the 
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effecting  of  the  alignment  of  the  various  bearings 

and  the  shaft  as  has  been  testified  to  heretofore 

in  this  record  as  having  been  i^erformed  at  Manza- 

nillo. 

The   Court:     Can  you  mention  the  details'? 

Mr.  Howard :  Yes,  your  Honor.  Mr.  Cross  testi- 
fied that  when  these  gears  were  taken  out  and  the 
vertical  shaft,  he  removed  the  shaft  and  took  it 
ashore  and  checked  it  in  the  machine  shop  for  align- 
ment. He  also  testified,  as  I  recall,  that  he  did  check 
fhe  alignment  of  the  other  gears  and  the  camshaft 
on  the  main  engine,  and  the  bearings. 

The  Court :  Any  other  details  that  have  not  been 
mentioned  ? 

Mr.  Hokanson:  May  I  incorporate  Mr.  [1327] 
Howard's  statement  in  my  assumption  and  make 
one  additional  assumption? 

The  Court:     You  may  do  so. 

Q.  Assume  further  that  the  engineer  who  put 
in  the  gears  and  put  in  the  additional  lubricating 
oil  line  had  assumed  at  the  time  that  the  previous 
galling  had  been  caused  by  a  stopped-up  lubricating 
oil  line  leading  to  those  gears :  what  is  your  opinion 
of  the  practice  adopted  by  him  at  Manzanillo'? 

A.  Will  you  explain  to  me  what  his  practice  was  *? 
In  your  previous  question  you  spoke  about  installa- 
tion of  an  additional  lubricating  oil  line,  is  that 
what  you  have  reference  to  ? 

Q.     That  is  right.  A.     Well, 

The  Court:  Can  you  answer  his  question  about 
the  practice? 
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Q.  Do  you  think  that  the  steps  taken  by  the 
service  engineer  conformed  to  proper  marine  prac- 
tice'? A.     No. 

Q.     Why  not? 

A.  The  engine  didn't  run  after  he  fixed  it  ui3,  so 
he  couldn't  have  made  it  run. 

Q.     What  did  he  omit,  if  you  have  an  opinion? 

A.  I  think  he  omitted  checking  to  fuid  out  what 
was  [1328]  causing  the  gears  to  wear.  It  appears 
to  me  that  he  assumed  that  they  weren't  getting 
sufficient  oil  and  he  put  in  an  additional  lubricating 
line;  and  it  is  proved  that  his  assumption  w^as  wrong 
because  it  only  run  a  short  time,  as  I  understand 
it.  There  was  something  else  wrong  wdth  that  en- 
gine that  the  service  engineer  didn't  find. 

Mr.  Howard:  I  move  to  strike  that  part  of  the 
answer  as  not  responsive  to  the  question. 

The  Court:  It  may  be  stricken.  The  first  part 
of  his  answer  will  stand. 

Q.  Handing  you  what  is  known  as  Exhibit  A-20, 
which  purports  to  be  an  analysis  of  the  lubricating 
oil  taken  from  the  bed  of  the  engine  of  the  vessel 
Urania  on  November  11,  I  will  ask  you  to  read 
the  analysis,  disregarding  the  comment  which  fol- 
lows the  analysis,  and  state  your  opinion  as  to 
whether  oil  of  that  analysis  would  be  adequate  to 
properly  lubricate  a  Diesel  engine  of  the  type  in 
the  Urania,  which  is  a  560  horsepower,  six  cylinder, 
four  cycle  Union  Diesel  engine? 

Mr.   Howard:     Are  you  referring  to  the  oil  in 
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the  condition  it  was  at  the  time  the  sample  was  made, 
or  are  you  referring  to  the  oil  of  the  type  described 
as  being  used  on  the  vessel? 

Q.  I  am  referring  to  the  oil  sample  used  in  this 
analysis.  [1329] 

A.     Do  you  want  me  to  quote 

Q.  No,  I  just  want  to  know  wdiether  you  think 
that  oil  is  of  sufficient  viscosity  properly  to  lubri- 
cate a  marine  diesel  engine  ? 

A.  Yes;  a  little  high,  but  it  is  okay.  It  is  540 
seconds  at  100°  Fahrenheit,  that  is  all  right. 

Q.  In  your  opinion,  could  oil  showing  that  analy- 
sis be  the  cause  of  helical  case-hardened  steel  timing 
gears  galling  within  a  period  of  36  hours'? 

A.  No.  Water  content  a  little  high,  but  not  too 
bad,  1.4  per  cent. 

Q.  Assume  further  that  this  oil  represents  oil 
taken  from  the  base  of  the  engine  and  not  out  of 
the  circulating  system:  What  is  your  opinion  as 
to  what  the  quality  of  the  oil  in  its  circulating  con- 
dition would  be,  if  3^ou  know? 

A.  I  would  say  this  sample  is  useless  from  the 
111  ace  it  was  taken.  You  have  considerable,  .46  iron 
oxide  in  there.  It  is  probably  rust  laying  in  the  bot- 
tom of  the  crankcase.  You  wouldn't  get  that  amount 
of  rust  in  the  circulating  system.  You  wouldn't  get 
tlie  .same  amount  of  Avater  in  the  system  when  it  was 
circulating,  so  it  seems  to  mo  that  this  sample — 
that  doesn't  represent  at  all  the  oil  that  was  in 
use  in  the  system. 
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Q.  Assuming  that  the  foreign  matter,  including 
the  water,  goes  to  the  bottom ;  would  a  sample  taken 
from  the  [1330]  oil  in  circulation  be  of  a  better 
quality  or  of  lower  quality  than  that  sample  % 

A.     Better  quality. 

Q.  You  have  heretofore  stated  that  in  your 
opinion  lubricating  oil  contamination  could  not  have 
been  the  cause  of  the  galling  of  these  gears  if  the 
other  bearings,  the  main  bearings  and  the  crank 
bearings,  were  not  affected.  Would  you  state  why 
you  gave  that  opinion? 

A.  The  wearmg  parts  of  a  Diesel  engine  are 
lubricated  under  a  forced  feed  system.  The  oil  is 
put  through  the  main  bearing  under  pressure,  lub- 
ricates the  bearing  and  into  the  hollow  crankshaft, 
runs  along  to  the  crank  pin,  the  hole  in  the  crank 
pin  bearing;  the  oil  comes  out,  lubricates  that  bear- 
ing, goes  up  through  a  hole  in  the  connecting  rod 
and  lubricates  the  crosshead  bearings  at  the  top, 
and  in  an  engine  with  a  slipper  the  oil  goes  from 
the  crosshead  bearings  into  a  hole  and  lubricates 
the  slipper. 

The  crosshead  bearings  and  all  the  other  bearings 
are  babbitt  lined.  The  crosshead  bearings  are  fur- 
therest  from  the  pump,  the  one  that  is  subjected 
to  least  pressure.  In  my  experience  over  quite  a 
munber  of  Diesel  engines,  if  you  have  contaminated 
lubricating  oil  with  water,  if  you  have  a  loss  of 
oil  pressure,  your  cross  head  bearings  and  crank  pin 
bearings  are  the  first  ones  that  cause  you  trouble. 
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Mr.  Howard:  I  object  to  the  last  part  of  that 
because  [1331]  there  is  no  assumption  in  this  record 
there  has  been  any  loss  of  pressure.  I  move  that 
part  of  the  answer  be  stricken  on  that  ground. 

Mr.  Hokanson:  That  is  a  part  of  his  answer, 
your  Honor,  in  giving  his  explanation  for  arriving 
at  the  conclusion  that  he  gave. 

Mr.  Howard :  It  is  not  responsive  to  the  question 
because  it  assumes  a  fact  that  is  not  a  matter  of 
record. 

The  Court:  If  your  answer  is  based  upon  that, 
if  there  is  a  low  pressure,  it  will  have  to  be  stricken. 
Is  3^our  answer  predicated  upon  that  basis'? 

The  Witness:  M}^  answer  is  predicated  upon 
damage  to  bearings  of  a  Diesel  engine  througli 
trouble  with  lubrication,  either  contamination  with 
water  or  lack  of  pressure. 

Mr.  Howard :     I  renew  my  objection,  your  Honor. 

The  Court:  It  will  have  to  be  stricken,  because 
Court  cannot  tell  that  he  meant  then  or  means  now 
to  make  the  answer  irrespective  of  that  condition, 
and  that  condition  I  do  not  recall  being  presented 
here. 

Q.  Irrespective  of  the  assumption  of  the  Uick  of 
pressure,  do  you  have  anything  further  to  add  to 
your  answer? 

The  Court :  I  think  you  had  better  resubmit  the 
question.  You  will  have  to  submit  a  question  witli 
the  express  exclusion  of  that  condition.  [1332] 

Mr.  Hokanson:     Mav  I  ask  that  the  answer  be 
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read  back? 

Mr.  Howard:  I  object  to  that  part  of  the  answer 
which  has  been  stricken  being  read  back. 

The  Court:  Leave  out  that  assumption  and  do 
not  consider  diminishing  pressure. 

Q.  Would  your  answer  be  changed,  Mr.  Gilmore, 
if  you  eliminated 

The  Court:     Ask  him  to  state  his  answer. 

Q.  Would  you  state  your  answer  again,  elim- 
inating from  it  any  assumption  of  a  drop  in  pres- 
sure? 

A.  It  is  my  opinion  from  experience  that  where 
you  have  difficulty  with  lubricating  oil,  we  will  say 
through  contamination,  that  the  bearings,  particu- 
larly the  crank  bearings  and  crosshead  bearings,  are 
the  first  ones  that  suffer  damage. 

Q.     Why? 

A.  The  crank  pin  bearing,  particularly,  is  under 
quite  a  heavy  pressure  per  square  inch.  On  top 
of  that,  it  is  revolving  quite  rapidly  and  you  have 
a  certain  wiping  action  of  your  crank  pin  going 
around  on  your  bearing.  The  speed  is  quite  a  num- 
ber of  feet  per  minute,  and  that  causes  a  lack  of 
oil  there;  and  the  crank  pin  bearing  is  the  one  that 
generally  gives  you  the  trouble,  contamination  or 
other  causes  through  your  lubricating  oil.  [1333] 

Q.  Have  you  had  any  experience  in  examining 
logs  of  seagoing  vessels?  A.     About  32  years. 

Q.  Do  you  know  what  accepted  marine  practice 
is  with  respect  to  the  keeping  of  an  engine  log? 
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A.     The  main  temperatures 


Mr.  Howard:     That  calls  for  a  yes  or  no  answer. 

The  Court:     I  think  so. 

A.     Yes. 

Q.  Handing  you  the  engineroom  log,  Exhibit 
A-12,  have  you  ever  examined  those  logs  before? 

A.     I  did. 

Q.     When? 

A.     It  was  about  ten  days  ago. 

Q.     Where? 

A.  In  the  third  floor  office  of  the  clerk  of  the 
court. 

Q.  Would  you  turn  to  the  log  entries  commenc- 
ing on  October  16,  1948,  and  examine  them  through 
the  period  ending  November  6,  1948,  and  state  your 
opinion  as  to  the  competency  of  the  engineer  mak- 
ing the  entries? 

Mr.  Howard:  I  object  to  that  question.  The 
competency  of  the  engineer  making  the  entries  in 
the  log  cannot  be  determined,  I  submit  to  the  Court, 
by  an  examination  of  the  log  itself.  You  have  to 
see  the  engineer  perform  the  duty  to  state  what 
the  competen-cy  [1334]  of  the  engineer  is. 

Mr.  Hokanson:     May  I  respond? 

The  Court:     You  may. 

Mr.  Hokanson:  In  a  case  in  1939  American 
Maritime  Cases,  p.  281,  Mr.  Augustus  Hand  had 
this  very  problem  to  deal  with,  and  the  upshot  of 
his  opinion  was  that  logbook  entries  reflected  either 
credit  or  discredit  upon  the  testimony  of  the  wit- 
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nesses  relying  upon  them  together  with  the  people 

who  had  made  the  entries  in  the  log. 

The  Court:  It  seems  to  me  you  should  ask  him 
about  some  characteristic  as  reflected  by  the  nature 
and  quality  of  the  entries. 

Q.  Are  there  any  entries  there  showing  the  tem- 
peratures going  in  and  out  of  the  lubricating  oil 
cooler,  covering  that  period? 

A.  On  October  16,  under  "lubricating  oil",  on 
the  8  p.m.  watch,  it  shows  100°  into  the  cooler  and 
125°  out  of  the  cooler;  and  the  4  a.m.  watch  shows 
100°  into  the  cooler  and  125°  out  of  the  cooler, 

Q.     Do  you  have  any  observation  to  make  about 
that  entry? 

The  Court:     As  to  what? 

Q.     As  to  whether  it  is  a  correct  entry? 

Mr.  Howard:  How  could  this  witness  know,  if 
the  Court  please,  whether  it  is  a  correct  entry  or 
not  [1335]  if  he  wasn't  aboard  the  ship  at  the  time? 

The  Witness :     May  I  state  that  this 

The  Court:  The  objection  is  overruled.  You  may 
ask  him  whether  he  knows  anything  about  the  ac- 
curacy of  that  entry,  or  something  to  develop 
knowledge. 

Q.  Would  that  be  an  accurate  entry,  if  you 
know? 

Mr.  Howard:  I  renew  my  objection.  I  submit 
this  witness  has  not  testified  that  he  was  aboard  the 
ship  at  the  time  the  entry  was  made. 

The  Court:     I  do  not  sustain  the  objection  on 
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that  ground.  I  think  the  witness  should  be  sho\sTi 
to  have  some  idea  as  to  whether  that  could  be  a 
correct  entry. 

Q.     Could  that  be  a  correct  entry?  A.     No. 

Q.     Why  not? 

A.  I  imagine  that  this  being  the  smooth  log  made 
out  by  the  chief  engineer,  that  he  has  got  his  figures 
reversed. 

Q.     Why  should  they  be   reversed? 

A.  Because  if  jou  have  a  lubricating  oil  cooler 
supposed  to  cool  oil,  you  can't  put  it  in  at  100°  and 
take  it  out  at  125°.  You  are  heating  it  up  25°  in 
place  of  cooling  it. 

Q.  Would  you  look  at  the  log  entry  on  the  same 
watch  showing  temperature  of  the  lubricating  oil 
at  that  time?    Is  it  given  there?  [1336] 

A.     There  is  no  entry. 

Mr.  Howard :     What  time  were  you  referring  to  ? 

Mr.  Hokanson:  The  same  watch  as  he  has  re- 
ferred to  on  October  16. 

Mr.  Howard:  And  you  asked  him  whether  there 
was  an  entry  as  to  the  temperature  of  the  lubri- 
cating oil? 

Mr.  Hokanson:     That  is  right. 

The  Witness:     There  is  two  entries. 

Q.     What  do  they  show? 

A.  100°;  125°  out.  There  is  no  entry  under 
thrust,  there  is  no  entry  under  main  bearing. 

Mr.  Howard:  I  move  to  strike  the  last  part  of 
the  answer  as  not  responsive. 
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The  Court:  The  last  part  of  the  answer  is 
stricken. 

Q.  Would  you  now  examine  the  entries  covering 
the  period  stated? 

The  Court:  You  are  giving  quite  a  lot  of  time 
to  this.  The  Court  has  in  mind  that  it  has  been 
testified  that  this  engineer  had  a  limited  speaking 
knowledge  of  English.  My  understanding  of  the 
testimony  was  in  effect  that  he  may  have  been  able 
to  understand  to  some  extent  the  English  language 
and  converse  with  persons  who  spoke  English,  but 
that  his  speaking  knowledge  of  English  was  lim- 
ited. In  view  of  that  circumstance,  it  seems  to  me 
almost  anyone  might  suppose  one  unfamiliar  with 
the  language  might  get  the  figures  reversed. 

Q.  Are  there  any  more  entries  under  the  lubri- 
cating oil  cooler?  A.     Not  under  the  cooler. 

Q.     During  that  period? 

A.  This  logbook  finishes  up  October  28.  How 
mu<3h  further  do  you  want  to  go? 

Q.  Let's  stop  there.  Are  there  any  entries  after 
October  16  on  that  particular  point?  A.     No. 

Q.     Is  it  standard  practice  to  make  those  entries  ? 

Mr.  Howard:     Objected  to  as  leading. 

The  Court:     Overruled. 

A.  Yes,  it  is  very  important  for  the  shore  offi- 
cials in  checking  over  condition  and  performance 
of  an  engine  from  the  logbooks  that  they  have  all 
these  entries  in  so  they  can  see  what  has  happened 
during  the  voyage. 
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Q.  What  does  the  log  show  covering  the  period 
mentioned  in  the  exhaust  temperatures  of  the  cylin- 
ders? 

A.  October  16,  there  is  only  two  entries,  on  the 
12  midnight  and  4  a.m.  in  the  morning,  and  the  run 
between  550  to  660°.  Just  checking  the  cylinders, 
they  run  about  the  same:  No.  1,  550;  No.  2,  600; 
No.  3,  650;  No.  4,  600;  No.  5,  580;  No.  6,  540. 

Q.  Have  you  examined  those  exhaust  tempera- 
tures  daily   [1338]    down   through   this   period? 

A.  I  am  doing  it  now\  They  are  about  the 
same,  although  on  October  19  the  No.  1  cylinder 
dropped  down  to  510°  temperature,  for  some  reason 
or  other. 

Mr.  Howard:  Wasn't  it  510  all  the  way  through, 
Mr.  Gilmore? 

The  Witness:     No,  it  was  550  on  October  16. 

Q.  From  the  examination  of  those  exhaust  tem- 
peratures, do  you  have  any  opinion  as  to  how  the 
engine  was  running  if  those  entries  are  accurate? 

A.  It  seems  as  though  the  fuel  was  not  balanced 
up  amongst  the  six  cylinders. 

Q.     Why  not? 

A.  Well,  they  should  be  within  40  or  50°,  pos- 
sibly, with  correct  adjustment  of  the  fuel  valves  so 
that  you  get  the  same  power  from  each  cylinder. 
No.  1  here  seems  to  be  a  little  logy;  No.  5  is  down 
some,  but  not  too  much. 

Q.  What  about  the  r.p.m.  entries  covering  this 
period  ? 
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Mr.  Howard:  I  object  to  that  question  asked 
the  witness,  "AVhat  about  the  r.p.m.  entries?"  I 
think  counsel  should  be  required  to  ask  the  witness 
a  specific  question  about  the  r.p.m  entries. 

Q.     Have  you  studied  them?  A.     I  have. 

Q.     And  what  do  they  reflect  ?  [1339] 

The  Court:     As  to  what? 

Q.  AVhat  do  they  reflect  with  respect  to  the  op- 
eration of  the  engine? 

A.  They  reflect  that  the  entries  are  incorrect  be- 
cause they  run  exactly  290  revolutions  per  minute 
for  watch  after  watch,  and  then  they  jump  up  to 
300  for  watch  after  watch  after  watch;  then  go 
back  to  290  for  watch  after  watch,  290,  290,  290; 
and  then  the}^  drop  to  288  and  everybody  puts  down 
288  for  a  full  day;  then  they  go  back  to  290  for  a 
full  day;  so  I  think  that  they  are  incorrect,  very 
much  so. 

Q.     Why? 

A.  Because  it  can't  run  that  regular;  it  is  im- 
possible to  run  an  engine  within  one  revolution  for 
days  after  days  after  days.  It  isn't  done;  it  can't 
be  done;  yet  can't  regulate  them  that  close. 

Q.  Turning  back  for  a  moment,  what  does  it 
show  during  this  period  with  respect  to  the  lubri- 
cating oil  pressure? 

A.  The  lubricating  oil  pressure  on  October  16 
is  18,  and  18,  18,  18,  18  pounds  right  along,  no 
change  up  and  down,  18  pounds  exact  all  the  way. 

Q.     Is  that  possible?  A.     No. 
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The  Court :  What  are  some  of  the  influences  that 
make  it  impossible''^ 

The  Witness :  Temperature  of  your  oil,  tempera- 
ture [1340]  of  the  sea  water,  revolutions  per  minute 
of  the  engine,  all  have  an  effect  on  that.  They 
vary  only  maybe  one  or  two  or  three  pounds,  but 
that  variation  is  something  that  should  be  noted. 

Q.  You  looked  this  log  over  before,  have  you 
not?  A.    Yes. 

Q.  Do  you  have  any  opinion  as  to  the  reliability 
of  the  entries  therein? 

A.  Not  a  bit.  This  is  the  smooth  log  made  up 
by  the  chief  engineer. 

The  Court :  I  wonder  if  this  answer  was  respon- 
sive. 

Q.     I  asked  if  you  had  an  opinion? 

A.     Yes. 

Q.     Would  you  state  what  it  is? 

A.  The  opinion  is  that  this  is  a  smooth  log  made 
up  by  the  chief  engineer,  and  I  don't  know  from 
this  how  the  watch  engineers  kept  their  log,  whether 
they  showed  actual  conditions,  actual  variations  or 
not,  but  the  chief  engineer  seemed  to  put  in  the 
figures  here  that  do  not  mean  very  much.  They 
are  too  even  to  be  true. 

Q.  Are  there  any  omissions  which  should  be  in 
the  log? 

A.  Yes.  The  lubricating  oil  temperature  in  and 
out  is  omitted  some  places;  his  bearing  temperature 
is  omitted;  the  thrust  temperature  is  omitted;  his 
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lubricating  oil  consumption  is  omitted;  the  fuel  oil 

consumed no,  that  [1341]  is  different. 

Q.  In  your  experience,  if  you  know,  what  is  the 
practice  in  shipyards  and  in  maritime  affairs  with 
respect  to  the  responsibility  of  the  shipyard  for 
damages  resulting  from  main  engine  breakdown 
where  the  work  was  done  in  the  shipyard  but  under 
the  direction  of  the  chief  engineer,  the  shipyard 
merely  furnishing  machinists  along  with  members 
of  the  crew  for  the  rei^air  work  % 

Mr.  Howard:  I  am  going  to  object  to  that  ques- 
tion on  the  basis  of  the  Court's  previous  ruling 
when  I  on  behalf  of  the  claimant  and  cross  libelant 
undertook  to  inquire  of  a  witness  in  the  case  on  the 
libel  as  to  a  practice  in  a  shipyard.  At  that  time 
the  Court  sustained  objections  by  counsel  for 
libelants  to  such  questions  to  the  witness. 

I  submit  that  the  same  ruling  should  prevail  on 
the  question  that  has  been  propounded  by  counsel 
asking  this  witness  to  testify  as  to  what  a  practice 
is  with  respect  to  the  shipyard  and  the  damage  that 
may  be  sustained. 

Mr.  Hokanson :  I  don 't  believe  the  situations  are 
analogous.  I  can't  recall  on  what  grounds  Your 
Honor  sustained  my  objection  to  Mr.  Howard's 
questions.  The  Court  has  heretofore  received  evi- 
dence on  this. 

The  ourt :     Upon  whose  questioning  ? 

Mr.  Hokanson:  Upon  my  questioning.  Your 
Honor.     I   [1342]   asked   Mr.   Williams   this   very 
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question,  and  his  testimony  is  recorded.  I  have  it 
here;  I  can  read  the  question  and  the  ans\Yer  he 
gave,  to  refresh  Your  Honor's  memory. 

The  Court :  Do  you  seek  to  elicit  by  this  question 
different  information  from  that  given  by  Mr.  Wil- 
liams? 

Mr.  Hokanson:  Xo,  if  Your  Honor  is  satisfied 
with  the  testimony  already  given. 

The  Court:     I  will  sustain  the  objection. 

Mr.  Hokanson:     You  may  examine. 
Cross-Examination 
By  Mr.  Howard: 

Q.  By  whom  were  you  engaged  to  attend  the 
Urania  ?  A.     When  ? 

Q.  On  the  date  that  you  mentioned,  the  month 
of  October,   1948. 

A.     Mr.  Black,  Commercial  Ship  Repair. 

Q.  And  do  you  have  a  record  of  when  you  were 
aboard  the  vessel?  Will  you  refer  to  your  notes 
and  tell  us  when  you  were  aboard? 

A.     October  15,  1945. 

Q.     Were  you  a1)oard  on  any  later  date  ? 

A.     No. 

Q.     Just  the  one  date?  A.     Eight.  [1343] 

Q.  Previously  you  had  ])een  aboard  the  vessel 
for  some  other  purpose  ?  A.     Yes. 

Q.     Representing  whom? 

A.  Bureau  Veritas,  that  is  the  French  Naval 
Classification  Society,  which  is  the  same  as  the 
American  Bureau. 
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Q.     When  was  that,  please  ^ 

A.  That  I  haven't  got  in  my  notes  here,  but  I 
think  that  was  sometime  in  August. 

Q.     Of  1948?  A.     Yes. 

Q.  What  was  the  purpose  of  your  going  aboard 
for  Bureau  Veritas  at  that  time? 

A.  Mr.  Williams  had  a  wire  from  the  owners 
that  they  requested  that  a  certificate  be  obtained  of 
the  measurements  of  the  vessel  increasing  her  net 
tonnage  over  500  tons.  We  were  called  over  to 
examine  the  vessel  and  check  her  over  and  see  if  it 
were  possible.  It  was  impossible.  We  gave  them 
a  certificate  to  increase  the  net  tonnage  of  the  ves- 
sel, but  not  over  500  tons;  submitted  a  bill  to  the 
General  Steamship  Company  and  I  believe  we  were 
paid. 

Q.     Do  you  know  how  this  vessel  is  classed? 

A.     American  Bureau. 

Q.  Do  you  know  how  long  it  has  been  classed  in 
the  American  Bureau?  [1344] 

A.  At  this  time,  as  I  understand  it,  she  was 
billed  under  Nav}^  regulations  and  was  not  classed 
at  that  time. 

Q.  Were  you  on  the  vessel  on  any  occasion  sub- 
sequent to  October  15,  1948?  A.     No. 

Q.  Did  you  attend  the  vessel  at  Los  Angeles  on 
any  occasion  after  that? 

A.  No.  I  would  have  been  glad  to,  but  was  not 
notified. 

Q.     Mr.  Gilmore,  have  you  seen  Exhibits  A-21, 
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A-22  and  A-23  before,  or  copies  of  them? 

A.     Yes,  I  have  seen  these. 

Q.     All  three  of  them?  A.     Yes. 

Q.  Do  you  know  any  of  these  gentlemen:  Mr. 
Pike,  Mr.  Dupuy,  Mr.  Summers? 

A.  I  don't  know  Mr.  Pike.  I  have  met  Mr. 
Dupuy,   and   I   know   Mr.    Summers. 

Q.  Have  you  noted  the  conclusions  they  have 
reached  in  those  survey  reports  with  respect  to 
the  breakdown  of  the  main  engine  and  the  parts 
that  were  damaged  and  the  cause  of  the  damage? 

A.     I  have  got  Mr.  Dupuy 's  here. 

Q.  Have  you  noted  whatever  conclusions  or  find- 
ings there  are  on  each  of  the  three  reports?  [1345] 

A.     The  American  Bureau 

Q.  Can  you  answer  me  yes  or  no?  Is  that  pos- 
sible, Mr.  Gilmore? 

A.     Yes,  I  have  examined  them. 

Q.  Do  you  or  do  you  not  agree  with  the  con- 
clusions and  the  findings  that  have  been  reached 
by  those  surveyors? 

A.     I  do  not  agree  with  them. 

Q.  If  you  have  a  sample  of  fluid  removed  from 
the  bottom  of  the  crankcase  of  an  engine  and  put 
in  a  pail  or  bucket  in  sufficient  quantity  that  the 
substances,  the  fluids,  Avill  separate  oil  from  water, 
let's  say;  if  you  taste  the  one  substance  that  appears 
to  be  water,  would  you  be  able  to  toll  whether  that 
was  salt  water  or  not? 
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A.  I  presume  that  you  would ;  I  have  never  done 
it.   I  presume  that  you  would  be  able  to  do  that. 

Q.  The  answer  that  you  made  then  as  far  as  the 
taste  test  not  being  adequate  was  not  directed  to 
such  a  test  as  I  have  just  described? 

A.     No,  no. 

Q.  When  it  comes  to  testing  a  lubricating  oil 
cooler — and  I  believe  you  stated  that  as  a  matter 
of  experience  you  would  recommend  one  and  a  half 
times  the  operating  pressures A.     Yes. 

Q.  isn't  it  a  fact  that  manufacturers  usu- 
ally  [1346]   specify  the  test  pressures'? 

A.  Sometimes  they  do  and  sometimes  they  don't. 
If  they  are  building  anything  for  the  Navy,  they 
must  specify  the  test  pressures.  If  they  are  build- 
ing something  commercially,  they  don't  have  to 
specif}^  test  pressures. 

Q.  Isn't  it  a  fact  that  a  test  pressure  is  entirely 
different  from  an  operating  pressure? 

A.     Yes,  test  pressure  is  generally  a  little  higher, 

Q.  Did  you  note  the  condition  of  the  lubricating 
oil  cooler  when  you  were  aboard  the  Tanker  Urania 
on  October  15?  A.     No. 

Q.  Did  you  notice  wdiether  there  was  any  test 
plate  on  it  showing  the  test  pressure  on  the  salt 
water  side  of  the  lubricating  oil    cooler? 

A.     No,  I  did  not. 

Q.  Would  your  opinion  as  to  the  proper  test 
pressure  be  different  if  you  assume  the  fact  that 
there  is  a  stamped  plate  on  the  lubricating  oil  cooler 
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showing  a  test  pressure  on  the  salt  water  side  of 

300  pounds  per  square  inch  % 

A.  Yes.  I  wouldn't  put  that  jDressure  on  that 
cooler  the  way  it  was  put  on. 

Q.  You  wouldn't  put  it  the  way  it  was  put  on 
by  Mr.  Oakland? 

A.  No,  I  wouldn't  put  it  on  the  way  it  was  put 
on  by  Mr.  Oakland. 

Q.     How  would  you  put  it  on?  [1347] 

A.  I  would  put  it  on  when  the  head  was  on  and 
the  gasket  was  on  to  hold  the  interior  part  of  that 
in  place,  in  j^lace  of  putting  an  excessive  pressure 
on  and  only  depending  upon  a  soldered  joint  to 
hold  it  in  place,  on  account  of  the  construction  of 
that  cooler. 

Q.  I  am  afraid  I  didn't  follow  your  answer. 
Could  you  amplify  it  for  me? 

A.  That  cooler  has  got  a  box  and  a  core  that 
goes  in.  The  core  goes  down;  it  is  soldered  all 
around  the  edge  and  there  is  a  cover  put  on  there. 
There  is  a  gasket  under  the  cover  and  the  gasket 
covers  the  joint  and  stiffens  up  that  plate.  You 
can  put  the  pressure  on — you  have  got  the  stiffness 
of  the  head  and  the  gasket  to  hold  that  plate  of  the 
cooler  in  place. 

You  take  that  plate  off  and  you  ])ut  a  pressure 
on  the  inside,  and  you  can  blow  that  right  out 
because  all  you  have  got  holding  that  in  place  is  a 
soldered  joint. 

Q.     If  I  understand  you  correctly,  if  you  assume 
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that  there  is  a  stamped  plate  on  the  cover  of  the 
cooler  showing  a  test  pressure  on  the  salt  water  side 
of  300  pounds  per  square  inch,  that  you  would  not 
have  tested  it  the  way  Mr.  Oakland  did*? 

A.  No,  I  didn't  say  that.  I  said  I  wouldn't  have 
tested  it  to  300  pounds  the  way  Mr.  Oakland  tested 
it,  because  he  had  it  apart.  [1348] 

Q.  Assuming  that  there  was  such  a  test  plate, 
how  much  pressure  would  you  apply  on  the  salt 
water  side  ? 

A.  18  pounds  is  the  top  pressure  that  that  cooler 
operates  under.  It  doesn't  make  any  difference 
whether  it  is  the  salt  water  side  or  oil  side,  you  still 
have  18  pounds  as  your  top  pressure  on  the  cooler, 
and  one  and  a  half  times,  a  little  bit  more — in  com- 
mon practice,  50  pounds  is  a  nice  pressure  to  put  on 
and  it  doesn't  .strain  anything.  It  will  show  the 
leaks.  One  and  a  half;  according  to  the  rules,  not 
less  than  15  pounds. 

Q.     What  rules  are  you  speaking  of? 

A.     The  American  Bureau. 

Q.  Such  a  pressure  might  not  be  sufficient  to 
develop  leaks  if  the  cooler  hadn't  been  properly 
cleaned  first  before  testing,  isn't  that  a  fact? 

A.     No. 

Q.     Why  not? 

A.  Well,  if  you  got  dirt  in  there  and  it  stops 
your  leaks,  it  is  just  as  well  as  anything  else.  You 
might  just  as  well  leave  it  there. 

Q.     Isn't  it  a  fact  that  if  you  had  salt  or  other 
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foreign  material  imbedded  in  your  tubes  or  around 
the  tubing  or  sheets,  that  it  would  not  show  leaks 
if  the  cooler  had  not  been  properly  cleaned  before 
50  pounds,  or  one  and  a  half  times  the  operating 
pressure,  was  applied  on  a  test?  [1349] 

A.  If  you  had  any  dirt  left  in  there,  it  would 
seal  the  leaks,  that  is  correct.  If  it  wasn't  properly 
cleaned  and  there  were  openings,  we  will  say,  and 
they  were  sealed  with  dirt,  they  wouldn't  leak. 

Q.  Let's  look  at  this  question  of  the  galling  of 
the  gears.  As  I  understand  it,  you  expressed  the 
opinion  that  the  galling  could  not  be  caused  by 
contaminated  lube  oil?  A.     That  is  right. 

Q.  Are  you  assmiiing,  in  rendering  that  opinion, 
that  there  w^as  contamination  of  the  lube  oil? 

A.  No,  I  am  not  assuming  that  there  was  con- 
tamination of  the  lubricating  oil. 

Q.  Assume  that  there  was  contamination  of  the 
lube  oil:  then  what  would  be  your  opinion  as  to 
the  possible  causes  of  the  galling  of  these  vertical 
timing  gears  in  the  main  engine  of  the  vessel,  bear- 
ing in  mind,  if  you  please,  the  other  assumptions 
that  counsel  has  heretofore  stated  in  examining 
you? 

A.  Assuming  contamination  of  the  lubricating 
oil — we  don't  know  what  percentage  of  contamina- 
tion there  is,  but  it  is  my  opinion  that  the  bearings 
in  the  engine  would  fail  long  before  the  gears  would 
fail  through  any  contamination  of  lubricating  oil. 

Q.     When  you  speak  of  a  bearing,  you  are  speak- 
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iiig  of  a  broad  surface,  are  you  not,  the  contact 

between  two  broad  [1350]  surfaces  ?  A.     Yes. 

Q.  And  speaking  of  gears,  do  you  have  the  same 
contact  ? 

A.  In  a  spiral  gear,  you  have  a  certain  wiping 
contact. 

Q.     How  alxiut  in  a  helical  gear? 

A.     You  have  it  in  a  helical  gear. 

Q.  What  would  you  say  as  to  the  relative  pro- 
tection of  a  lubricating  oil  film  that  you  would  get 
between  a  bearing  surface  and  a  helical  gear  sur- 
face? 

A.  I  didn't  get  you.  Will  you  ask  that  question 
again,  please  ? 

Q.     Will  you  read  the  question,  please? 
(Last  question  read  by  reporter.) 

A.  If  your  oil  would  adhere  to  your  gears,  you 
would  have  just  as  much  j^rotection  as  you  would 
have  the  oil  adhering  to  your  shafting. 

Q.  Isn't  it  a  fact  that  your  protective  oil  film 
would  break  down  faster  on  a  helical  gear  than  it 
would  on  a  bearing? 

A.  You  possibly  have  got  more  pressure  per 
square  inch  on  your  gears  than  what  you  have  on 
your  bearings;  but  on  your  bearings  you  have  a 
hard  steel  surface  against  a  soft  babbitt  surface, 
and  on  your  helical  gears  you  have  two  hardened 
steel  surfaces  coming  together  which  wiU  stand 
considerable  more  pressure  per  square  inch  than 
what  your  [1351]  babbitted  surfaces  would  stand. 
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Q.  This  sample  that  has  been  referred  to,  that 
we  assume  was  taken  from  a  low  spot  of  the  en- 
gine; if  the  salt  water  in  the  lubricating  oil  was  in 
that  crankshaft,  it  would  show  up  in  a  sample  taken 
from  a  low  spot  of  the  engine  bed,  would  it  nof? 

A.  Yes.  I  am  surprised  that  the  water  is  not 
given  on  this  analysis. 

Q.  You  say  you  never  saw  the  lubricating  oil 
cooler  opened  up  on  the  Tanker  Urania? 

A.     No. 

Q.  How  do  you  know  that  that  gasket  covers 
the 

A.  That  is  the  standard  design  of  a  Harrison 
cooler  or  heat  exchanger. 

Q.  And  you  are  positive  that  the  gasket  does 
cover  the  soldered  joint? 

A.     The  gasket  covers  that  soldered  joint. 

Q.  Do  you  know  what  material  the  core  of  the 
Harrison  cooler  is  made  of? 

A.  No,  but  I  imagine  it  is  one  of  the  cupi-o- 
nickels. 

Q.  You  have  expressed  an  opinion  as  to  the 
sufficiency  of  the  entries  made  in  the  engineer's  log. 
Will  you  state  from  your  experience  whether  it  is 
the  practice  to  maintain  full  and  complete  entries 
of  the  items  and  types  described  on  a  small  vessel? 

A.     It  should  be. 

Q.     Do  they  do  it  on  fishing  boats? 

A.     No. 

Q.     Do  they  do  it  on  ferry  ])oats?  A.     No. 
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Q.     Do  they  do  it  on  tugs  ?  A.     No. 

Q.     How  large  is  the  Tanker  Urania? 

A.  She  is  something  under  500  net  tons,  364  net ; 
500  and  something  gross;  560  horsepower  engine. 

Q.  Then  the  practice  you  had  reference  to  is  a 
practice  maintained  on  larger  vessels,  isn't  that 
correct  ?  A.     Yes. 

Q.  And  w^ouldn't  necessarily  apply  to  a  vessel 
the  size  of  the  Urania'?  A.     It  should. 

Q.  But  as  a  matter  of  experience,  it  doesn't  ap- 
ply, does  if? 

A.  The  Urania  is  a  little  bit  different  type  of  a 
vessel  than  a  tug  or  a  ferry  boat  or  fishing  \^ssel. 
She  is  a  tanker,  she  carries,  I  understand,  a  chief 
and  three  watch  engineers,  so  that  for  the  chief 
engineer  to  actually  know  what  occurs  during  the 
time  that  he  is  asleep,  he  must  have  log  entries  so 
that  he  can  know  what  is  going  on  in  the  engineroom 
when  he  is  not  there.  [1353] 

Q.  What  is  the  horsepower  of  the  main  engine 
on  the  Urania?        A.     500  horsepower. 

Q.  Can  you  strike  any  average  of  the  horsepower 
of  the  Diesel  tugs  operating  between  here  and 
Alaska  % 

A.     I  can  give  you  an  illustration. 

Q.     Can  you  answer  the  question? 

A.     With  tugs? 

Q.  Yes,  the  tugs  operating  between  Puget  Sound 
and  Alaska. 
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A.  Tliey  have  got  more  horsepower,  they  have 
got  1200. 

Q.     You  are  referring  to  the  miki-miki  type? 

A.     The  miki-miki  type,  yes. 

Q.  Those  have  1200  or  1290  horsepower  Fair- 
banks Morse  Diesel  engines  in  them,  don't  they? 

A.     Yes. 

Q.  Yet  you  say  it  is  not  a  practice  on  tugs  to 
keep  full  entries  in  the  engine  room  log? 

A.     No. 

Mr.  Howard:     No  further  questions. 

Mr.  Hokanson :     I  have  no  questions. 

The  Court:     You  may  be  excused. 

(Witness  excused.) 

The  Court :  Further  proceedings  in  this  case  are 
continued  until  Saturday  morning  at  9:30.  Those 
connected  [1354]  with  this  case  are  excused  until 
that  time. 

(At  5:15  o'clock  p.m.,  Thursday,  April  14, 
1949,  proceedings  adjourned  until  9:30  o'clock 
a.m.,  Saturday,  April  16,  1949.) 
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April  16,  1949,  9:30  o'clock  a.m. 

OLE  LILLEHEI 

recalled  as  a  witness  by  and  on  behalf  of  libelant, 
having  been  previously  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 

By  Mr.  Hokanson: 

Q.  You  were  the  suj)erintendent  at  Winslow 
during  the  repairs  to  the  Urania? 

A.     Yes,  sir. 

Q.  Do  you  recall  the  ship  and  its  details  of  con- 
struction? A.     Sir?  [1355] 

Q.     Do  you  recall  the  Urania?  A.     Yes,  sir. 

Q.  Did  you  ever  see  the  day  tanks  on  the  Urania 
which  contained  the  lubricating  oil? 

A.     Yes,  sir. 

Q.     Do  you  remember  the  size  of  the  day  tanks? 

A.     I  would  say  they  were  about  24  by  about  36. 

Q.  Do  you  know  what  capacity  in  terms  of  gal- 
lons a  tank  of  that  size  would  have? 

A.     I  would  say  75  or  80  gallons. 

Q.    What  is  the  day  tank? 

A.  The  day  tank  is  a — you  would  call  it  a  reser- 
voir where — well,  if  the  engine  is  running,  there  is 
some  pumx3  which  moves  the  oil  from  the  base  of 
the  engine  to  the  day  tank  and  the  lube  oil  pump 
takes  the  suction  from  the  day  tank  and  puts  it 
throughout  the  lubricating  system  of  the  engine. 
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The  Court:  That  is  ^Yhat  happens  with  respect 
to  it,  but  what  do  you  call  it?  Can  you  give  it  a 
name  that  reflects  the  function  it  performs  in  the 
power  generating  system? 

The  Witness:  Your  Honor,  that  would  come 
under  the  lubricating  oil  system. 

The  Court :  The  day  tanks  are  part  of  the  lubri- 
cating oil  system?  [1356] 

The  Witness :     Yes,  sir. 

The  Court:  Can  you  give  them  a  name  that  re- 
flects the  function  the}^  perform? 

The  Witness:  A  day  tank  holds  the  amount  of 
oil  that  you  need  to  maintain  the  lubricatmg  oil — 
to  provide  sufficient  lubrication  for  that  engine. 

Q.  It  is  a  storage  or  reservoir  tank  for  the  lube 
oil?  A.     Sir? 

Q.  It  is  a  storage  or  reservoir  tank  for  the  lube 
oil,  is  that  right? 

A.  It  is — well,  it  would  be  storage  or  a  reservoir, 
you  could  call  it  either  one. 

Q.  Do  you  remember  whether  there  was  more 
than  one  day  tank  on  the  Urania? 

A.     No,  I  don't. 

Q,     Did  you  see  the  Clayton  boiler  on  the  Urania  ? 

A.    Yes,  sir. 

Q.     Did  you  ever  see  it  in  operation? 

A.     Yes,  sir. 

Q.     Did  you  ever  see  the  pump  in  operation  ? 

A.     Yes,  sir. 
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Q.  When  did  you  last  see  it  in  operation,  if  you 
remember  *? 

A.  The  last  time  I  saw  it  in  operation  was  with 
Mr.  Clarke,  when  he  was  over  there  on  his  survey. 

Q.     And  do  you  remember  when  that  was*? 

A.  It  was  sometime  in  October,  the  first  part  of 
October. 

Q.     And  was  the  pump  then  operating? 

A.     Yes,  sir. 

Q.  Do  you  remember  whether  anyone  else  was 
present  when  you  and  Mr.  Clarke  witnessed  the 
operation  of  the  Clayton  boiler? 

A.  I  believe  there  was  one  pipe  fitter  and  Mr. 
Clarke  and  myself.  Of  course,  the  ship's  crew  was 
there. 

Mr.  Hokanson:     You  may  examine. 

Mr.  Howard:     I  have  no  questions. 

The  Court:  Does  an  automobile  have  a  part 
which  corresponds  to  the  day  tank? 

The  Witness:  No,  Your  Honor.  An  automobile 
— the  reservoir  for  the  oil  is  contained  within  the 
base  of  the  engine,  which  takes  its  suction  right 
from  there. 

The  Court:     What  do  you  call  it? 

The  Witness:     The  base  of  the  engine. 

The  Court:  The  base  of  the  engine  acts  as  the 
day  tank,  reserving  a  sufficient  quantity  of  lube  oil 
to  lubricate  the  engine? 

The  Witness :     Yes,  Your  Honor. 

The  Court :     Do  the  day  tanks  in  connection  with 
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the  engine  on  the  Urania  serve  a  similar  purpose 

respecting  [1358]  that  engine'? 

The  Witness:     That  is  right,  Your  Honor. 

The  Court:  What  function  does  the  Clayton 
boiler  serve  on  this  ship,  the  Urania? 

The  Witness:  The  Clayton  boiler,  Your  Honor, 
provides  your  heating  system  for  your  various  parts 
of  the  ship,  the  rooms  and  mess  rooms. 

The  Court:  Provides  steam  heat,  or  some  other 
kind? 

The  Witness:     Yes,  sir,  steam  heat. 

The  Court:     Provides  steam  heat  for  what? 

The  Witness:     For  heating  the  vessel. 

The  Court:  For  heating  the  living  quarters  or 
anything  else? 

The  Witness:     The  living  quarters,  correct. 

The  Court :     And  what  else  ? 

The  Witness:  And  it  also  provides  steam 
through  the  heating  coils  in  the  cargo  tanks. 

The  Court:  Is  there  anything  else  that  is  done 
by  the  Clayton  boiler? 

The  Witness:  I  tliink.  Your  Honor,  that  it 
would  be  covered — T  don't  know  whether  I  should 
mention  this  or  not,  but  it  has — on  that  Urania, 
you  had  the  connection  going  to  a  hot  water  tank 
which  heated  it  just  as  though  it  were  your  liot 
water  tank  at  home,  heated  the  hot  water  in  this 
]iot  water  tank  for  domestic  [1359]  use  riglit  in  the 
galley,  and  so  no. 
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The  Court :     For  heating  water  for  personal  use  ? 

The  Witness:  Yes,  for  domestic  use  and  show- 
ers, and  so  on. 

The  Court:  What,  if  anything,  did  you  do  with 
reference  to  the  day  tanks  and  the  Clayton  boiler 
while  the  vessel  was  at  the  repair  yard  of  the  libel- 
ants at  Winslow? 

The  Witness :  That,  Your  Honor,  I  don 't  remem- 
ber because  I  was  all  over  the  yard  and  I  didn't 
take — I  couldn't  see  all  those  things. 

The  Court:  You  don't  know  whether  the  work 
contracted  was  done  on  those  parts  or  not,  is  that 
correct  ? 

The  Witness:  I  don't  remember  whether  we 
had  a  job  on  it,  to  do  anything  to  the  day  tanks. 

Q.  (By  Mr.  Hokanson) :  Are  the  day  tanks 
pai*t  of  the  main  engine?  A.     No,  sir. 

Mr.  Hokanson:     No  further  questions. 

Mr.  Howard:     No  questions. 

The  Court:     You  may  step  down. 
(Witness  excused.) 
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The  Court:     Call  the  next  witness. 
Mr.  Hokanson:     Mr.  Short.  [1360] 

LESTER  C.  SHORT 


called  as  a  witness  by  and  on  behalf  of  libelants, 
being  first 
as  follows 


being  first  duly  sworn,  was  examined  and  testified 


Direct  Examination 

By  Mr.  Hokanson: 

Q.     State  your  name,  please. 

A.     Lester  C.  vShort. 

Q.     Where  do  you  live'? 

A.     Seattle,  Washington. 

Q.     What  is  your  occupation  ? 

A.     Electrician. 

Q.     Where  do  you  work? 

A.     Commercial  Ship  Repair,  Seattle  Division. 

Q.     What  is  your  capacity  there  ? 

A.  I  am  the  general  electrical  foreman  of  the 
Seattle  Division. 

Q.  What  has  your  experience  been  as  an  elec- 
trician'? A.     Would  you  like  that  in  detail? 

Q.  Just  tell  us  generally  what  your  experience 
has  been. 

A.  I  have  served  as  electrician  for  the  Pontiac 
Motor  Company,  Pontiac,  Michigan;  as  electrician 
and  chief  electrician  for  Wheaton  College,  Wheaton, 
Illinois;  and  as  electrician,  leading  man  electrician 
and  assistant  foreman  [1361]  electrician  for  the 
Todd  Pacific  Shipyards,  Seattle;  and  as  lead  ip.an 
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electrician  and  foreman  electrician  for  Commercial 

Ship  Repair,  Seattle. 

Q.     How  many  years  experience  does  that  cover  % 

A.  My  experience  started  in  the  year  1929  for 
the  Pontiac  Motor  Company. 

Q.  What  was  your  training  or  background  in 
electrical  work? 

A.  My  earliest  training  in  electrical  work  was  at 
Coyne  Electrical  School,  Chicago,  Illinois ;  and  then 
my  actual  apprenticeship  was  served  at  the  Pontiac 
Motor  Company,  Pontiac,  Michigan;  and  I  have  a 
B.S.  degree  from  Wheaton  College,  Wheaton,  Il- 
linois. 

Q.     Have  you  ever  taught  electrical  subjects'? 

A.     I  have. 

Q.     Where  and  when? 

A.  In  the  in-plant  training  program  at  the  Todd 
Pacific  Ship3^ards  for  approximately  two  years  dur- 
ing the  war,  and  then  at  the  Edison  Vocational 
School  here  in  Seattle  for  approximately  two  years. 

Q.  Were  you  working  for  Commercial  Ship 
Repair  during  the  months  of  August,  September 
and  October,  1948?  A.     Yes. 

Q.  And  did  you  have  occasion  on  or  about  Oc- 
tober 16  to  go  to  Port  Angeles,  Washington,  to 
attend  the  vessel  Urania?  [1362]  A.     I  did. 

Q.     At  whose  request  did  you  go  to  Port  Angeles  ? 

A.     By  the  direct  request  of  Mr.  Black. 

Q.     What  was  the  purpose  of  your  visit? 

A.     I  w^as  sent  up  there  to  assist  the  ship  because 
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they   were   having   difficulty   with   their    electrical 

steering  system. 

Q.  When  you  arrived  ahoard  the  ship,  what  did 
you  do  with  respect  to  the  steering  system,  if  any- 
thing ? 

A.  The  first  thing  I  did  was  ask  the  ship  to  put 
the  system  in  operation  so  that  I  could  observe  ac- 
curately just  what  the  difficulty  was,  and  I  found 
that  the  steering  system  was  what  we  term  '*  hunt- 
ing." 

Q.     You  mean  oscillating  back  and  forth? 

A.     That  is  right. 

Q.     What  did  you  do  then? 

A.  I  had  the  proper  tools  and  instruments  along 
for  making  a  complete  checkover  of  the  electrical 
system  involved  in  the  steering,  and  after  having 
observed  the  hunting  or  oscillating  condition  of  the 
steering,  we  shut  the  plant  down  and  made  our 
usual  checks  for  electrical  systems,  which  includes 
checking  the  condition  of  the  insulation,  checking 
what  we  call  continuity  of  the  wires — which  means 
whether  anything  is  broken  in  the  circuit — and  after 
having  determined  that  the  system  was  intact  elec- 
trically; upon  [1363]  close  observation  I  found  that 
the  difficulty  in  the  system  was  in  the  adjustment 
of  the  hydraulic  cam  on  the  telemotor  control  unit. 

The  Court:     You  found  the  trouble  was  where? 

The  Witness:  In  the  electrical  cam  of  the  hy- 
draulic control  unit. 

The  Court:     The  electrical  cam  miit  of  wliat? 


vs.  E.  A.  Black  et  ah,  etc.  1531 

(Testimony  of  Lester  C.  Short.) 

The  Witness:     Of  the  telemotor  control. 

Q.  Where  is  the  electrical  unit  located  in  refer- 
ence to  the  vessel? 

A.  In  what  we  call  the  steering  engineroom, 
which  is  in  the  after  part  of  the  vessel. 

Q.     Is  that  part  enclosed  in  any  way? 

A.  Yes,  it  is.  The  switches  are  rather  delicate 
and  they  mnst  be  kept  enclosed  to  protect  them 
from  dirt  and  also  from  mechanical  injury. 

Q.  When  3^ou  arrived  aboard  and  began  your 
check,  was  the  steering  engine  closed  up? 

A.  No.  The  cover  had  been  removed  from  the 
telemotor  control  unit. 

Q.  Could  3^ou  describe  in  a  very  simple  way  the 
type  of  adjustment  that  you  made  and  what  effect 
that  would  have  upon  the  system?  A.     Yes. 

Q.     Would  you  do  so?  [1364] 

A.  In  the  telemotor  control  unit  we  have  two 
sets  of  moving  parts.  One  moving  part  is  controlled 
by  hydraulic  action  from  the  steering  wheel  in  the 
pilothouse  through  the  action  of  the  hydraulic 
fluid.  The  other  moving  part  is  moved  directly  by 
the  rudder  of  the  ship,  and  unless  these  two  parts 
are  in  their  proper  mechanical  relationship,  the 
system  will  not  function  properly;  and  so  what  I 
accomplished  there  was  to  adjust  these  parts  me- 
chanically so  that  they  were  in  the  right  relation- 
ship. 

Q.     How^  was  that  adjustment  effected? 

A.  B}' — the  actual  physical  operation  of  the 
adjustment? 
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Q.     Yes. 

A.  By  loosening  two  nuts  on  the  cam  arrange- 
ment. One  is  what  we  call  a  jam  nut,  which  is  just 
to  keep  the  sj^stem  from  getting  out  of  adjustment, 
and  the  other  is  a  nut  that  actually  permits  the 
movement  of  the  switches  to  be  changed. 

Q.  Was  there  any  defect  in  the  adjustment  that 
you  refer  to  which  would  occasion  those  becoming 
out  of  adjustment?  A.     No. 

Q.  Is  the  control  system  of  which  you  speak 
subject  to  becoming  maladjusted  in  normal  opera- 
tion, if  you  know  ? 

A.     As  far  as  I  know,  it  would  not  be. 

The  Court:  There  is  something  right  there  that 
is  [1365]  important  to  the  Court  that  is  not  being 
inquired  about.  That  is  what  caused  the  maladjust- 
ment, if  he  knows  what  caused  it.  Did  he  try  to 
ascertain  it;  if  so,  did  he  find  out?  Proper  ques- 
tions to  bring  out  that  information  would  be  ap- 
propriate in  this  connection. 

Mr.  Hokanson:     Yes,  Your  Honor. 

Q.  Mr.  Short,  after  effecting  the  adjustment  re- 
ferred to,  did  you  have  any  conclusion  as  to  what 
had  caused  the  system  to  hunt? 

The  Court:  May  I  interrupt  you?  Mr.  Short, 
did  you  ascertain  what  caused  the  maladjustment 
of  those  two  functions,  the  hydraulic  function  and 
the  manual  function,  of  the  parts  which  were  mal- 
adjusted? Did  you  ascertain  what  caused  that  mal- 
adjustment? 

The  Witness:     Your  Honor,  that  would  be  diffi- 
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cult  to  ascertain. 

The  Court:  It  is  not  a  question  of  how  hard  it 
was  to  ascertain  it.   Did  you  or  did  you  nof? 

The  Witness:  That  question  can't  be  answered 
by  yes  or  no.   Would  you  like 

The  Court:     Proceed. 

Q.  Is  there  any  part  of  this  system  apart  from 
the  electrical  steering  engine  system  which  you 
worked  on  which  would  have  any  bearing  upon  the 
adjustment  that  you  have  referred  to?  [1366] 

A.    Yes. 

Q.     What  other  part? 

A.  If  there  were  air  in  the  system,  that  would 
cause  a  maladjustment  of  the  system. 

The  Court:     Did  you  find  air  in  the  system? 

The  Witness :     No. 

Q.  Did  you  look  for  air  as  part  of  your  duties 
aboard  the  ship?  A.     We  did. 

Q.  After  you  had  completed  your  work,  did  you 
test  the  system?  A.     We  did. 

Q.     Did  it  operate  satisfactorily? 

A.     It  did. 

Q.     How  long  did  you  test  it? 

A.  Of  course,  that  is  so  long  ago  I  couldn't  say 
with  absolute  certainty,  but  I  know  it  was  at  least 
half  an  hour. 

Q.  Some  reference  has  been  made  in  testimony 
earlier  to  finding  of  the  broken  wire  down  in  the 
electric   steering   system.     Did   you   find   a   broken 
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wire?  A.     I  would  like  to  explain  that,  if  I 

may. 

Q.     Go  right  ahead. 

Mr.  Howard:  I  think  he  should  answer  that 
question  yes  or  no,  and  then  go  ahead. 

The  Court:  The  Court  so  rules.  Answer  the 
question  [1367]  yes  or  no,  and  then  if  it  needs  ex- 
planation you  will  be  permitted  to  give  it. 

A.  During  the  course  of  my  work  there,  I  did 
find  a  broken  wire. 

Q.  Do  you  have  anything  further  to  say  about 
that  wire  ?  A.     I  do. 

Q.     State  it,  please. 

Mr.  Howard:  I  think  the  witness  should  be 
asked  a  question  about  it  and  not  just 

Mr.  Hokanson:     I  will  withdraw  the  question. 

Q.     Where  was  the  broken  wire? 

A.  It  was  a  flexible  wire  between  the  stationary 
part  of  the  assembly  going  to  the  switch — ^which  I 
stated  earlier,  of  course,  moves  up  and  down. 

Q.     How  big  is  that  wire? 

A.  I  can't  say  exa-ctly,  but  I  would  estimate  that 
it  is  an  eighth  of  an  inch  in  diameter,  including 
insulation. 

Q.     When  did  you  discover  it  to  be  broken? 

A.  When  I  was  through  completing  my  adjust- 
ment of  the  switches. 

Q.  Did  3^ou  notice  it  when  you  first  began  your 
adjustment? 

A.     No,  because  it  was  not  broken  then. 
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Q.     When  did  it  become  broken? 

A.  During  the  course  of  adjusting  the  switches. 
As  I  [1368]  stated,  the  wire  is  very  fine  and  flexible 
and  at  that  time  the  wire  was  knocked  off  of  its 
contact. 

The  Court:  Did  that  occur  while  you  were  at 
Port  Angeles? 

The  Witness:     Yes,  Your  Honor. 

Q.  What  instruments  or  tools  did  you  use  in 
effecting  the  adjustment  that  you  have  earlier  dis- 
cussed % 

A.  The  adjustments  themselves,  the  mechanical 
adjustments,  require  the  use  of  two  crescent 
wrenches. 

Q.  Do  you  know  whether  anyone  had  worked 
on  the  system  prior  to  your  arrival? 

The  Court:     Answer  yes  or  no. 

A.     No. 

The  Court:  Did  you  talk  with  the  master  or 
chief  engineer  regarding  the  condition  you  found, 
or  how  it  happened  to  be  in  that  condition? 

The  Witness :  In  the  limited  way  that  we  could. 
Your  Honor.  I  wasn't  well  acquainted  with  these 
people,  and  as  you  miderstand,  our  method  of  com- 
numication  was  limited. 

Q.  What  did  you  discuss  with  the  master  of 
the  vessel,  if  you  discussed  anything  with  him  at 
Port  Angeles? 

A.     I  just  asked  him  what  their  difficulty  w^as. 

Q.     Did  you  have  any  discussion  after  the  sys- 
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tern  had  been  proved  in  good  working  order  %  [1369] 

The  Court:     Where <? 

Q.     At  Port  Angeles^?  A.     Yes,  I  did. 

Q.     What  did  you  discuss  with  him? 

A.  He  inquired  as  to  the  use  of  what  we  call 
the  hand  control  of  the  steering. 

Q.    What  did  you  say? 

A.     I  explained  its  fiuiction  and  how  to  use  it. 

Q.     Did  you  demonstrate  how  it  was  used? 

A.     We  certainly  did. 

Q.     For  how  long  a  jjeriod? 

A.     Oh,  at  least  15  or  20  minutes. 

The  Court:  How  would  that  help  the  Court  to 
tell  what  caused  this  damage?  I  do  not  see  how 
that  question  and  answer  could  help  the  Court 
determine  that  question.  If  you  could  bring  out 
from  this  witness  any  knowledge  or  information  he 
may  have  as  to  the  cause  of  this  damage,  the  Court 
would  welcome  that  information  at  this  time. 

Q.  Was  there  anyone  present  when  you  worked 
on  the  switch  that  you  said  was  broken  during  the 
course  of  your  repairs?  A.     Yes. 

Q.     Who? 

A.  As  near  as  I  can  recall,  the  chief  engineer 
himself  [1370]  was  there,  and  also  the  mate. 

Q.  Are  you  acquainted  with  the  details  of  the 
telemotor  system  on  the  Urania?  A.     I  nm. 

Q.  Do  you  have  any  opinion  as  to  the  cause  of 
the  hunting  of  that  system  as  you  found  it  when 
you  arrived  at  Port  Angeles?  A.     Yes. 
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Q.     What  is  that  opinion  ? 

A.  It  looked  to  me  as  though  the  system  had 
been  tampered  with. 

Q.     What  part  of  the  system  ? 

A.  The  part  enclosed  by  the  cover,  that  I  told 
you  had  been  removed  when  I  arrived  in  the  engcme 
room. 

Q.     You  mean  the  part  that  you  worked  on? 

A.     That  is  correct. 

The  Court:     The  cam  unit,  in  other  words'? 

The  Witness:     Yes,  Your  Honor. 

The  Court :     Which  was  enclosed  in  an  enclosure  ? 

The  Witness:     Yes,  Your  Honor. 

Q.  But  that  enclosure  vras  removed  when  you 
arrived  on  board?  A.     Yes. 

Mr.  Hokanson:     No  further  questions.  [1371] 
Cross-Examination 
By  Mr.  Howard: 

Q.  Who  was  the  manufacturer  of  this  telemotor 
steering  system? 

A.     The  Webster-Brinkley  Company  of  Seattle. 

Q.  Have  you  worked  on  telemotor  system  manu- 
factured by  that  company  before? 

A.  I  couldn't  say.  I  have  worked  on  many  tele- 
motor system  during  the  course  of  my  experience 
in  the  shipyard.    I  believe  I  have. 

Q.  Were  you  acquainted  with  the  wiring  system, 
the  hookui3  for  this  particular  telemotor  that  was 
installed  on  the  Urania?  A.     Yes. 
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Q.  Had  you  done  any  work  on  the  steering  sys- 
tem in  the  shipyard?  A.     No. 

Q.  Do  you  know  what  work  was  done  on  the 
motor  in  the  Commercial  Ship  Repair  yard  of  your 
own  personal  knowledge?  A.     No. 

Q.  Do  you  know  whether  the  steering  motor  that 
you  have  referred  to  in  the  steering  engine  room 
had  been  opened  up  in  the  shipyard,  of  your  own 
personal  knowledge? 

A.  As  I  stated  earlier,  I  am  the  foreman  of  the 
Seattle  Division,  and  the  sujDervisor  at  Winslow  ex- 
plained to  me  that  [1372]  that  had  been  accom- 
plished. 

Q.  I  asked  you  if  you  knew  of  your  own  per- 
sonal knowledge?  A.     No. 

Q.  Was  Mr.  James  Clarke,  a  marine  surveyor, 
present  when  you  made  these  adjustments  on  the 
telemotor  engine  at  Port  Angeles? 

A.  I  couldn't  say,  because  as  you  would  under- 
stand, it  requires  people  in  the  pilothouse  and  also 
the  steering  engine  room.  Part  of  the  time  he  was 
in  communication  with  us  from  the  pilothouse  by 
telephone.  I  don't  know  if  he  was  present  at  this 
time  or  not. 

Q.  Was  he  down  in  the  steering  engine  room  at 
any  time  while  the  ship  was  in  Port  Angeles? 

A.    Yes. 

Q.  Do  you  recall  having  pointed  out  to  him  this 
broken  wire  in  the  steering  engine  motor? 

A.     No,  I  don't. 
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Q.  You  don't  recall  having  pointed  that  out  to 
him  ?  A.     No. 

Q.  Do  you  recall  having  reported  to  Mr.  Clarke, 
this  marine  survej^or,  that  this  broken  wire  was 
what  caused  the  rudder  or  the  steering  system  to 
hunt  or  oscillate? 

A.  No,  I  wouldn't  have  reported  that,  because 
that  wire  could  not  have  caused  the  hunting  and 
oscillating  condition. 

Q.  I  believe  you  said  that  you  couldn't  tell 
whether  [1373]  anyone  had  worked  on  this  wire 
or  not  before  you  arrived  aboard  the  ship? 

A.     I  didn't  say  that,  not  about  the  wire. 

Q.  Did  you  not  make  a  statement  in  response 
to  Mr.  Hokanson's  question  that  you  couldn't  tell 
whether  anyone  had  worked  on  the  wires  in  this 
steering  engine  motor?   Do  you  recall  that? 

A.     No. 

Q.  Do  you  recall  having  stated  in  response  to 
a  question  on  direct  examination  that  you  couldn't 
tell  whether  anyone  had  worked  on  the  steering 
engine  system? 

A.     Yes,  I  recall  making  that  statement. 

Q.  How  do  you  explain  your  subsequent  answer, 
where  you  say  it  looked  like  the  system  had  been 
tampered  with? 

A.  Because  when  that  system  is  out  of  adjust- 
ment, to  put  it  back  into  adjustment  it  required 
the  loosening  of  two  nuts,  as  I  have  stated  earlier, 
and  I  don't  know  how  they  could  have  become  loose. 
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The  Court :     Did  you  find  them  loose  ? 

The  Witness:     No. 

The  Court:  Why  do  you  discuss  the  looseness 
if  you  didn't  find  them  loose?  I  do  not  see  any 
point  in  your  wasting  that  much  of  your  time. 

I  wish  we  could  confine  our  inquiries  to  the  things 
that  are  calculated  to  bring  out  information  tliat 
will  [1374]  help  me,  as  the  fact  trier,  to  determine 
what  caused  this  function  and  failure  of  the  tele- 
motor.  I  am  not  interested  in  anything  else  at  the 
moment.  I  might  l)e  interested  in  the  extent  of 
damage. 

Q.  Isn't  it  possible  that  this  broken  wire  that 
you  found,  the  wire  that  was  knocked  off  the  con- 
tact, had  existed  prior  to  your  arrival  aboard  the 
ship?  A.     No,  it  isn't  possible. 

Q.     Why  not? 

A.  Because  the  steering  system  would  not  func- 
tion with  that  particular  wire  broken  off. 

Q.  Isn't  it  possible  that  that  wire  in  the  condi- 
tion in  which  you  found  it  on  your  arrival  aboard 
the  ship  at  Port  Angeles  might  have  made  contact 
and  broken  again,  made  contact  and  broken? 

A.     It  is  possible. 

Q.  In  other  words,  it  wasn't  what  you  call  a  com- 
plete break  in  that  wire,  was  it? 

A.  Upon  the  examination  of  the  system  at  the 
outset,  I  found  nothing  that  would  indicate  that 
there  was  any  break  in  the  wire  whatsover.  As  I 
stated,   I   checked   the   svstem   with    mv    electrical 
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instruments  and  proved  we  had  continuity  of  wiring. 

Q.  If  this  wire  would  make  contact  and  break 
from  time  to  time,  wouldn't  that  in  itself  explain 
the  hunting  or  [1375]  oscillating  of  the  system? 

A.     It  would  not. 

Q.     Why  not? 

A.  Due  to  the  way — due  to  the  function  of  that 
switch  in  the  circuit. 

Q.  ]Mr.  Clarke  has  made  a  report  of  his  survey 
at  Port  Angeles  which  has  been  admitted  as  Re- 
spondent's Exhibit  A-7,  in  which  he  states  as  fol- 
lows: "Upon  arrival  at  Port  Angeles,  a  launch  was 
hired  to  transport  workmen  to  the  vessel,  where- 
upon arrival  on  board  it  was  found  that  steering 
gear  mechanism  was  oscillating  from  side  to  side  as 
much  as  60°.  The  entire  system  was  examined  and  a 
broken  wire  was  found  in  the  motor  control  wiring. 
From  the  appearance  of  this  wire,  it  was  evident 
that  the  break  was  not  complete,  but  would  make 
and  break,  thus  causing  the  controlling  motor  to 
hunt.  This  trouble  was  corrected  and  the  steering 
system  was  thoroughl}^  tested  to  the  satisfaction 
of  the  master  and  chief  engineer." 

Do  you  agree  with  that  statement?  A.     No. 

Q.     Why  not? 

A.  Because,  as  I  stated,  the  particular  wire  that 
was  broken  there  would  not  have  caused  a  hunting 
condition. 

Q.     You  found  no  air  in  the  system? 

A.     We  did  not.  [1376] 
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Q.  Then  what  would  cause  the  hunting  of  the 
system  ? 

A.  The  improper  mechanical  relationship  be- 
tween the  two  moving  parts  of  the  upper  system. 

Q.  Can  you  reduce  that  to  simpler  terms  for  us, 
or  amplify  it  a  little  bit,  please? 

A.  Poor  adjustment  between  the  electrical  and 
the  mechanical  parts. 

Q.  And  that  condition  might  have  existed  for 
some  time,  isn't  that  true? 

A.  No,  it  couldn't  have.  The  system  wouldn't 
have  worked. 

Q.     Would  it  have  worked  at  all?  A.     No. 

Q.  Do  you  mean  to  say  that  the  telemotor  sys- 
tem would   have   been   entirely   inoperative   then? 

A.     Well,  it  would  have  hunted. 

Q.  But  you  can't  say  that  these  nuts  were  loose 
when  you  first  checked  the  system  aboard  the  vessel  ? 

A.     No. 

The  Court :  For  my  convenience,  will  3"ou  repeat 
your  statement  as  to  what  caused  the  hunting? 

The  Witness :  The  improper  relationship  between 
the  mechanical  and  electrical  ijarts  of  the  control 
unit. 

Q.  I  would  like  to  have  you  amplify  that  for  us, 
if  you  could.  I  am  not  satisfied  that  we  have  the 
exact  [1377]  meaning  of  what  you  are  saying  there 
in  rather  technical  terms. 

A.  Simply  stated,  the  adjustment  was  such  that 
two  switches  were  turned  on  at  the  same  time.   One 


vs.  E.  A.  Black  et  al.,  etc.  1543 

(Testimony  of  Lester  C.  Short.) 
switch  would  demand  the  system  to   turn  to  the 
right ;  the  other  switch  would  demand  the  system  to 
turn  to  the  left,  and  it  would  respond  in  turn  to 
these  two  switches. 

Q.  And  would  that  in  turn  cause  the  rudder  to 
oscillate  from  one  side  to  the  other?  A.     Yes. 

Q.  Is  that  a  constant  condition,  or  is  that  a  con- 
dition that  might  appear  and  then  disappear? 

A.  The  actual  oscillating  condition  only  shows 
up  when  the  steering  wheel  is  at  rest. 

Q.  In  other  words,  if  your  wheel  was  turned 
hard  right,  or  so  many  degrees  to  the  right,  the 
oscillating  w^ouldn't  appear  then? 

A.  That  is  right.  The  system  would  follow  the 
wheel  clear  over  to  the  right,  and  if  the  wheel  were 
left  there,  then  it  would  swing  clear  over  to  the 
right,  and  then  it  would  leave  that  position  and 
swing  back  to  the  left. 

Q.  What  was  there  about  the  condition  of  the 
system  as  you  saw  it  that  led  you  to  reach  the  opin- 
ion that  the  system  had  been  tampered  with? 

A.  The  system  w^orked  properly  during  the  sea 
trials. 

Q.     How  do  you  know  that?  [1378] 

A.  I  am  informed  by  those  that  were  on  the 
sea  trial. 

Q.     You  don't  have  personal  knowledge  of  that? 

A.     No,  sir. 

Q.  How  do  you  know  that  the  system  had  been 
recently  tampered  with? 
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A.     I  didii't  say  I  knew. 

Q.  You  reached  that  opmiou  on  the  basis  of 
some  report  you  had  received  as  to  previous  condi- 
tion? 

A.  The  ship's  master  told  me  that  some  distance 
before  they  reached  Port  Angeles,  this  system  de- 
veloped  

The  Court:  Do  you  mean  this  trouble  m  the 
system  develoi^ed,  is  that  what  you  mean  i 

The  Witness :  Yes,  Your  Honor,  which  naturally, 
according  to  his  testimony.  I  was  led  to  believe  that 
the  system  had  worked  up  to  that  time.  Xow,  if 
something  suddenly  comes  up  that  makes  it  cease 
functioning  properly  and  I  correct  it  by  the  chang- 
ing of  the  position  of  the  switches,  by  the  adjust- 
ment I  described,  that  would  lead  me  to  believe  that 
it  had  been  moved,  the  adjustment  had  been  changed. 

Q.  You  have  no  vvay  within  your  personal  knowl- 
edge of  knowing  what  the  condition  of  that  tele- 
motor  system  was  when  the  ship  left  the  AVinslow 
yard  of  Commercial  Ship  Repair,  have  you? 

A.     No.  [1379] 

Mr.  Howard :    That  is  all. 

Redirect  Examination 
By  Mr.  Hokanson: 

Q.  How  large  is  the  cover  that  was  removed 
from  the  steering  engine? 

A.  I  would  only  be  able  to  give  you  an  estimate 
there.  I  would  estimate  it  was  about  10  inche-^  V^'  h 
and  abo\:t  n  fi^ot  square. 
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Q.  Is  it  through  that  aperture  that  you  had  to 
work?  A.     Oh,  yes,  certainly. 

Q.  Could  the  maladjustment  that  you  found  have 
existed  without  an  actual  change  in  the  setting  of 
those  controls  by  some  person? 

Mr.  Howard:    Objected  to  as  leading. 

The  Court:    The  objection  is  overruled. 

If  you  know. 

A.     I  don't  know. 

Q.  In  the  condition  that  you  found  the  system, 
could  it  have  operated  successfully  without  hunting  ? 

A.     No. 

Mr.  Hokanson:    I  have  no  further  questions. 

Mr.  Howard:    No  questions. 

The  Court :    You  may  step  down. 

(Witness  excused.) 

HAROLD  WELLS 

called  as  a  witness  by  and  on  behalf  of  libelant,  hav- 
ing been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 
By  Mr.  Hokanson : 

Q.  State  your  name,  please. 

A.  Harold  Wells. 

Q.  Where  do  you  live? 

A.  Winslow,  Bainbridge  Island. 

Q.  What  is  your  occupation  ? 

A.  Electrician. 
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Q.     For  whom  do  you  work? 

A.     Commercial  Ship  Eepair. 

Q.     In  what  capacity? 

A.  At  present,  electrical  foreman,  Winslow  Divi- 
sion. 

Q.  How  long  have  you  worked  for  Commercial 
Ship  Repair? 

A.     Since  they  took  over  the  Winslow  yard. 

Q.     And  that  was  when  ? 

A.     I  do  not  recall  the  exact  date. 

Q.     What  was  your  occupation  prior  to  that  time  ? 

A.     Electrician. 

Q.     Where  did  you  work?  [1381] 

A.     At  Winslow  for  another  company. 

Q.  Was  that  the  Winslow  Marine  Railway  & 
Shipbuilding  Company?  A.     Yes,  sir. 

Q.     How  long  had  you  worked  there? 

A.     Since  1942. 

Q.     In  what  capacity  ? 

A.  In  various  capacities,  as  leading  man,  as- 
sistant foreman. 

Q.  What  other  experience  have  you  had  in  elec- 
trical work? 

A.  Generall}^  nothing  beyond  1942  in  the  marine 
end. 

Q.  Were  you  working  for  Commercial  Shi])  Re- 
pair at  Winslow  during  the  months  of  August, 
September  and  October  1948?  A.     Yes,  I  was. 

Q.     Do  you  remember  the  vessel  Urania? 

A.     Yes,  I  do. 
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Q.  Did  you  do  any  work  on  lier  telemotor  sys- 
tem? 

A.     We  did  some  work  on  the  electrical  end. 

Q.     What  did  that  consist  of,  if  you  remember? 

A.  The  wiring  to  the  micro-switches,  or  switches 
that  have  been  previously  discussed,  was  discon- 
nected at  the  time  the  vessel  was  m  the  yard,  when 
it  came  in.  Another  fellow,  another  electrician  and 
myself  went  down  and  [1382]  checked  the  wiring- 
through  and  ascertained  the  projier  hookup  on  the 
micro-switches,   and  it  was  comiected  and  tested. 

Q.     In  your  presence?  A.     Yes,  sir. 

Q.     Do  you  remember  when  that  was  ? 

A.     The  exact  date,  I  do  not. 

Q.  Did  you  see  the  telemotor  system  in  operation 
after  you  had  done  your  electrical  work? 

A.    Yes,  I  did. 

Q.     For  how  long  a  period? 

A.  I  should  say  over  a  period  of  possibly  from 
one  to  two  hours,  I  don't  recall  exactly,  intermit- 
tently. 

Q.     Was  it  in  proper  operating  order? 

A.     It  appeared  to  be  to  me,  yes,  sir. 

Q.  Was  there  anyone  else  present  when  you  saw^ 
it  in  operation  ? 

A.  Yes,  there  was  another  electrician  I  recall 
being  there,  the  one  who  worked  with  me  on  it,  and 
I  believe  some  of  the  ship's  crew.  Who  they  were, 
I  could  not  say. 
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Q.  Did  you  ever  discuss  the  system  with  some 
of  the  officers  of  the  vessel? 

A.  I  did  with  the  chief  engineer,  to  the  best  of 
our  ability. 

Q.     What  was  the  nature  of  that  discussion? 

A.  Trying  to  explain  to  him  how  the  different 
systems  [1383]  worked,  the  operation  of  the  thing, 
and  also  certain  vulnerable  switches  that  must  be 
left  on,  and  how  to  transfer  from  the  wheel  steer- 
ing to  your  drum  control  steering. 

Q.  You  have  an  alternate  steering  system  on 
the  vessel?  A.     Yes,  sir. 

Q.  You  gave  him  those  instructions  concerning 
the  use  of  the  alternate  system? 

A.     To  the  best  of  my  ability. 

Mr.  Hokanson :    That  is  all. 

Cross-Examination 
By  Mr.  Howard : 

Q.  You  said  that  these  micro-switches  were  dis- 
connected when  you  checked  the  system? 

A.     At  first,  yes,  sir. 

Q.  How  did  you  determine  the  proper  liookup 
of  those  switches? 

A.  That  was  determined  if  the  motor  performed 
the  function  it  was  supposed  to;  in  other  words, 
when  it  was  a  righthand  position  the  motoi*  turned 
to,  you  turn  the  rudder  in  righthand  position. 

Q.     It  was  a  trial  and  error  test,  is  that  it? 

A.     In  part,  yes. 
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Q.  Do  you  know  who  the  manufacturer  of  this 
system  is?  [1384] 

A.     At  the  time  I  don't  think  I  knew. 

Q.  Did  you  refer  to  any  wiring  diagrams  to 
determine  the  proper  hookup  of  these  switches'? 

A.     I  personally  did  not. 

Q.  After  you  had  tried  them  out  to  see  if  they 
responded  properly  when  the  system  was  in  opera- 
tion, then  you  hooked  up  these  micro-switches'? 

A.     Would  you  reframe  your  t|uestion,  please? 

Q.     Read  the  question,  please. 

(Last  question  read  by  reporter.) 

A.  I  couldn't  have;  I  had  to  hook  up  the  micro- 
switches  first  before  I  could  ascertain  if  it  was 
operating. 

Q.  After  you  found  that  they  responded  properly 
when  the  system  was  in  operation,  you  left  the  hook 
up  as  you  had  connected  it  %  A.     Yes,  sir. 

The  Court :  To  whom  did  you  say  you  explained 
this  matter'? 

The  Witness:     The  chief  engineer,  Your  Honor. 

Q.  When  was  this  check  of  the  operation  of  the 
system  made;  while  the  ship  was  at  the  yard  or 
while  it  was  on  its  sea  trial? 

A.     Prior  to  the  sea  trial,  at  the  yard,  dockside. 

Q.  You  weren't  present,  then,  when  the  system 
was  in  operation  during  the  sea  trial?  [1385] 

A.     No,  sir,  I  wasn't  on  the  sea  trial. 

Q.  Did  the  chief  engineer  seem  to  understand 
your  explanation  of  these  switches,  etc.? 
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A.  I  wasn't  quite  sure;  in  fact,  I  went  so  far  as 
to  give  him  a  set  of  phones,  telephones. 

Q.     Did  you  see  the  system  at  Port  Angeles  ? 

A.     No,  sir. 

Q.  The  only  time  you  saw  this  system  was  in 
operation  was  after  you  had  connected  up  these 
micro-switches?  A.     Yes,  sir. 

Q.  Did  you  find  any  other  deficiency  or  defect 
in  the  telemotor  engine  in  the  steering  engineroom 
at  that  time  %  A.     Not  that  I  recall. 

Q.  Did  you  do  any  other  work  on  the  steering 
engine  motor,  the  telemotor  in  the  steering  engine- 
room  at  that  time? 

A.     On  the  motor  proper,  not  that  I  recall. 

Q.  Did  you  do  any  other  Avork  on  the  telemotor 
system?  A.     No,  not  that  I  recall. 

Q.  Do  you  know  of  your  own  personal  knowledge 
whether  anybody  else  at  the  shipyard  did  any  other 
work  on  the  telemotor  system  during  the  period  the 
Urania  was  at  Winslow? 

A.  I  believe  the  machinist,  j\Ir.  AYoodman,  was 
down  there  at  one  time  on  the  telemotor. 

Q.     While  you  were  there? 

A.  I  was  there  briefi}'  at  one  time  wliile  he  was 
there.  [1386] 

Q.     What  work  was  he  doing? 

A.  I  believe  he  was  working  on  the  telemotor 
lines.  I  couldn't  tell  you  exactly"  what  he  was  doing. 

Q.  liow  was  the  system  tested  during  this  one 
to  two  hour  period  of  operation? 
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A.  By  the  operation  of  the  wheel  and  also  by  the 
operation  of  the  drum  control. 

Q.     Of  the  drum  control?  A.     Yes. 

Q.     Will  you  explain  that,  please  ? 

The  Court:  Specifically  state  whether  you  have 
mentioned  it  by  any  other  words  before  this  or  not. 

A.  The  steering  mechanism  electrically  may  be 
operated  in  two  manners.  One  is  through  control 
of  the  steering  Avheel  through  its  telemotor  setup, 
and  the  other  is  direct  electrical  control,  which 
merely  gives  you  a  right  rudder  or  left  rudder  with 
no  follow  up.  In  other  words,  it  runs  as  long  as  the 
switch  is  held,  w^e  will  say,  to  the  right,  it  will  run 
to  the  right.  When  this  electrical  switch  is  held  to 
the  left  on  this  drum  control,  it  will  run  to  the  left 
as  long  as  the  switch  is  held  in  that  position,  until 
it  meets  its  limit  switches  at  the  end  of  its  travel. 

Q.  And  this  drum  control,  this  latter  method, 
when  it  is  in  operation  from  the  pilothouse,  it  will 
continue  to  turn  the  rudder  through  the  steering 
engine  one  direction  [1387]  or  the  other  until  it 
reaches  the  end  of  its  travel?  A.     Yes,  sir. 

Q.  What  eifect  would  these  micro-switches  have 
on  such  an  operation? 

A.  They  are  not  in  the  circuit,  I  believe,  at  the 
time  you  are  using  the  drum  control.  It  is  necessary 
to  transfer  electrically  from  one  system  to  the  other 
type  of  control. 

Q.     So  that  when  the  system  was  being  tested  on 
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the  drum  control,  any  misconnection  in  the  micro- 
switches  would  not  be  apparent? 

A.     I  believe  not. 

Q.  Let's  go  back  to  the  other  system — that  is 
where  you  use  the  wheel  in  the  pilothouse,  isn't  if? 

A.    Yes,  sir. 

Q.  The  transmitter  wheel  of  the  telemotor  sys- 
tem? A.    Yes,  sir. 

Q.  What  effect  would  the  operation  of  that  wheel 
have  on  the  misco-switches  ?  Would  they  be  in  use 
then?  A.     Yes. 

Q.  How  do  you  know  that  the  system  was  testd 
on  the  transmitter?  A.     I  did  it  myself. 

Q.  Where  did  you  go,  up  to  the  pilothouse  to  do 
that?  A.     I  did.  [1388] 

Q.  How  could  you  tell  if  the  system  was  func- 
tioning property? 

A.     I  had  a  man  at  the  after  steering  flat. 

Q.  What  elf  ect  would  that  have,  having  the  man 
back  there? 

A.     He  knew  whether  it  was  operating  or  not. 

Q.     How  could  he  tell? 

A.  By  observing  it.  Also,  you  have  an  indicator 
that  tells  you  when  your  rudder  is  moving,  and  that 
is  located  also  in  the  wheelhouse. 

Q.  How  long  did  you  manipulate  the  transmitter 
wheel  on  the  telemotor  system  in  the  pilothouse? 

A.  On  the  telemotor  itself,  I  should  judge  prob- 
ably u])  to  an  hour.  I  couldn't  be  sure,  but  ap])roxi- 
mately  an  hour,  I  would  say. 
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Q.  Did  you  make  any  adjustment  in  the  tele- 
motor  engine  in  the  steermg  engineroom  after  that  ? 

A.     I  did  not. 

Q.     Did  anyone  else,  to  your  knowledge? 

A.  I  couldn't  say.  Not  that  I  know  of,  I  don't 
recall. 

Q.  Did  you  have  to  make  more  than  one  adjust- 
ment on  the  micro-switches  before  you  got  the 
proper  hookup  on  them? 

A.     That  I  couldn't  say  for  certain  either. 

Q.  Why  did  you  have  to  operate  the  system  for 
an  hour  to  test  it  out?  [1389] 

A.  It  was  during  the  duration  of  an  hour.  It  is 
common  practice  to  rmi  them  back  and  forth  to 
make  sure  they  are  fmictioning. 

Mr.  Howard:     I  have  no  further  questions. 

Redirect  Examination 

By  Mr.  Hokanson: 

Q.  Were  you  satisfied  that  the  system  was  oper- 
ating in  a  satisfactory  condition  when  you  com- 
pleted your  work?  A.     Yes,  I  was. 

The  Court :    When,  originally  or  at  Port  Angeles  ? 

Q.     Were  you  at  Port  Angeles? 

A.     No,  sir. 

Q.     Then  what  time  do  you  have  reference  to? 

A.     Prior  to  their  sea  trials. 

Q.     When  you  completed  your  work? 

A.     Yes,  sir. 

The  Court:    Where  were  you  when  the  condition 
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that  caused  you  to  express  the  opinion  that  some- 
body had  tampered  with  the  parts 

Mr.  Howard :  Your  Honor,  I  believe  this  witness 
has  not  testified  to  an}^  such  condition.  It  was  the 
previous  witness  who  testified  as  to  the  tampering. 

The  Court:  I  believe  that  is  correct,  and  the 
Court  confused  the  two  witnesses  at  the  moment. 

Mr.  Hokanson:    That  is  all,  Mr.  Wells. 

Mr.  Howard:     No  further  questions. 

The  Court :    You  may  step  do\\'n. 
(Witness  excused.) 

FRANK  E.  BLUMBERG 

called  as  a  witness  by  and  on  behalf  of  libelants, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Hokanson: 

Q.     State  your  name,  please. 

A.     Frank  E.  Blumberg. 

Q.     Where  do  you  live? 

A.     At  10013  Richwood  Avenue,  Seattle. 

Q.     What  is  your  occupation? 

A.     I  am  a  mechanical  engineer. 

Q.     What  licenses  do  you  hold? 

A.  I  hold  a  professional  engineer's  license  in  the 
State  of  Washington,  qualified  in  mechanical  engi- 
neering, naval  architecture  and  marine  engineering. 

Q.  What  experience  have  you  had  as  a  marine 
engineer  ? 
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A.  I  have  served  three  years  apprenticeship  as 
a  [1391]  machinist  doing  mostly  marine  work;  dur- 
ing the  first  World  War  I  was  a  machinist's  mate 
in  the  Navy  and  later  as  a  junior  engineering  officer 
in  which  I  was  at  sea  about  eight  months.  I  had 
two  and  two-thirds  years  at  the  University  of  Wash- 
ington, Department  of  Mechanical  Engineering,  and 
in  the  last  25  years  I  have  practiced  mechanical 
engineering  or  marine  engineering.  That  includes 
the  period  from  December  of  1940  to  July  of  1947 
as  assistant  chief  engineer  at  Todd  Pacific  Ship- 
yards, Seattle  Dvision.  During  that  time  I  had 
charge  of  the  engineering  department,  the  machin- 
ery division  of  the  engineering  department. 

Q.     What  is  your  present  loosition? 

A.  At  present,  I  am  self-employed,  in  a  partner- 
ship. 

Q.     In  what  business  ? 

A.  Mechanical  engineering  and  naval  architec- 
ture and  marine  engineering. 

Q.  Are  you  acquainted  with  the  Harrison  type 
heat  exchanger?  A.     Yes. 

Q.  Are  you  acquainted  specifically  with  Model 
HE  1120-360,  the  lube  oil  cooler,  Harrison  type? 

A.     Yes. 

Q.  Do  you  know  the  t\^e  of  construction  in  the 
Harrison  cooler  of  the  type  mentioned? 

A.     Yes,  reasonably  well,  sir.  [1392] 

Q.     In  your  marine  engineering  experience,  have 
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you  had  anything  to  do  with  the  cleaning  and  test- 
ing of  Harrison  type  heaters? 

A,  Yes,  it  has  been  done  under  my  direction  at 
times. 

Q.     Where? 

A.     At  the  Todd  Pacific  Shipyards. 

Q.  Were  3^ou  in  court  on  Thursday  when  Mr. 
Oakland  testified?  A.     Yes,  I  was. 

Q.  Did  you  hear  his  testimony  wdth  reference  to 
the  method  he  used  in  cleaning  and  testing  certain 
heat  exchangers  and  oil  coolers?  A.     Yes. 

Q.  Referring  to  his  testimony  with  respect  to 
the  method  used  on  cleaning  and  testing,  what  is 
your  opinion  as  to  the  method  used? 

Mr.  Howard:  Just  a  minute,  please.  I  challenge 
the  qualifications  of  this  witness  to  express  an 
opinion  on  the  proper  methods  of  cleaning  and  test- 
ing a  Harrison  type  cooler.  I  recognize  that  this 
man  has  traced  some  experience  in  marine  engineer- 
ing work  and  employment  at  Tood  Shipyards,  and 
he  has  stated  that  they  have  cleaned  and  tested  such 
coolers  at  Todd  Shipyards,  but  I  submit  that  is  an 
inadequate  foundation  or  basis  for  him  to  express 
an  opinion  as  to  the  proper  methods,  or  the  [1393] 
propriety  of  the  method  used  by  Mr.  Oakland  at 
the  Winslow  shipyard. 

The  Court:  In  view  of  the  objection,  does  comisel 
inquiring  approve  of  submitting  a  supposititious 
question  upon  the  facts  which  he  thinks  have  been 
testified  to  by  some  witness,  and  all  of  those  which 
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are  material,  in  asking  if  such  a  procedure  is  an  ap- 
proved procedure  in  the  field  of  engineermg  which 
is  involved? 

Mr.  Hokanson:  If  I  understand  the  Court  cor- 
rectly, it  is  proposed  that  I  proi^ound  a  cpestion 
including  the  various  steps  taken  by  the  witness 
heretofore  referred  to,  rather  than  to  refresh  his 
memory  by  directing  his  attention  to  what  he  heard 
on  Thursday? 

The  Court:  Particularly  when  there  is  objection 
to  doing  it  that  way,  it  never  seems  to  the  Court 
appropriate  to  have  one  witness  comment  upon  the 
c[uality  of  another  witness'  testimony. 

Mr.  Hokanson :    Yery  well,  Your  Honor. 

Q.  Assume  that  the  Harrison  lubricating  oil 
cooler  Model  HE  1120-360  with  a  rated  operating 
pressure  of  7  pounds  on  the  salt  water  side  and  18 
pounds  on  the  lubricating  oil  side  is  taken  to  a  pipe 
shop  in  a  shipyard  where  the  plates  are  taken  off 
the  ends  and  Jamlen  compoimd  chemical  is  used  in 
cleaning  the  salt  water  side  by  flushing:  it  through 
for  a  period  of  4  hours;  and  upon  the  completion 
of  that  process  the  salt  water  side  is  flushed  out 
with  water  and  thereafter  is  blown  out  with  an  air 
hose;  and  assume  that  the  lubricating  oil  side  is 
cleaned  by  the  use  of  Jamlen  oil  compomid  in 
accordance  with  factory  instructions,  is  flushed 
through  the  oil  side  for  a  similar  period  and  that 
side  is  thereafter  blown  out  with  air  with  an  air 
hose;  that  the  cooler  is  then  subjected  to  a  hydro- 
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static  test  under  water  on  the  salt  water  side  of  50 

pounds  for  a  period  of  20  minutes  and  no  leaks  are 

disclosed:  what  is  your  opinion  as  to  the  method 

used? 

Mr.  Howard:  I  object  to  that  hypothetical  ques- 
tion because  I  submit  to  Your  Honor  it  fails  to 
include  several  important  factors.  First  of  all,  this 
witness  has  not  testified  that  he  is  acquainted  with 
or  knows  of  this  Jamlen  solution  that  was  used. 
Secondly,  as  I  recall  the  testunony  of  Mr.  Oakland, 
he  testified  to  putting  some  acid  in  on  the  salt  water 
side  first  to  circulate  it  for  a  certain  period  of  time, 
which  has  not  been  included  in  this  question. 

I  also  object  on  the  gromid  that  the  question  does 
not  indicate  the  temperature  at  which  this  cleaning 
fluid  was  put  into  the  system  for  the  purpose  of 
cleaning  it ;  and  lastly,  on  the  ground  that  the  condi- 
tion of  the  cooler  at  the  time  of  the  test  has  not  been 
indicated  so  as  to  show  the  extent  of  cleaning  that 
might  be  [1395]  required.  I  submit  to  Your  Honor 
that  might  vary  materially  according  to  the  condi- 
tion of  a  particular  cooler. 

The  Court:  The  objection  is  sustained,  with  leave 
to  modify  the  suppositious  question  by  stating  condi- 
tions involved. 

Q.  Assume  further  that  in  this  test  the  cooler  in 
question  has  been  out  of  use  for  some  period  of  time 
but  otherwise  was  in  good  condition;  assume  that 
the  acid  referred  to  is  a  Jamlen  chemical  used  in 
cleaning  heat  exchangers  and  that  the  same  was 
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heated  to  a  temperature  of  70  to  80  degrees  while 
circulated  through  the  salt  water  side:  with  those 
assumptions  in  mind,  first  let  me  ask  you,  do  you 
know  what  the  reputation  of  Jamlen  cleaning  com- 
pound is  for  use  in  heat  exchangers'? 

A.  I  know  Jamlen  cleaning  compound  by  reputa- 
tion only.  I  have  never  used  it. 

Q.     What  is  the  reputation,  if  jou  know  ? 

A.  The  reputation  is  that  it  is  a  satisfactory 
cleaning  compound. 

Q.  Having  heard  the  assumptions,  do  jow.  have 
an  opinion  as  to  the  method  used  in  cleaning  the 
heat  exchangers'? 

Mr.  Howard :  I  object  to  the  question  on  the  basis 
of  the  witness'  own  testimony  that  he  has  never  used 
Jamlen 's  cleaning  compound,  knows  it  by  reputation 
only,  [1396]  and  that  tliis  witness  cannot  testify  to 
the  reliability  of  a  cleaning  compound  he  knows  by 
reputation  only.  They  have  endeavored  to  qualify 
him  as  an  expert  and  are  asking  a  question  which 
includes  the  factor  of  the  adequacy  of  a  particular 
type  of  cleaning  compound  which  he  has  no  direct 
knowledge  of.  He  has  so  testified. 

Q.  Assuming  that  Jamlen  is  a  recognized  and 
accepted  and  satisfactory  cleansing  agent  for  use 
in  this  type  of  cooler,  what  is  your  opinion  as  to  the 
method  used? 

Mr.  Howard:  I  renew  my  objection  on  the  same 
ground,  that  that  is  an  assumption  that  cannot  be 
made  on  the  basis  of  the  evidence  in  this  case. 
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Mr.  Hokanson :  Mr.  Gilmore  stated  emphatically 
that  Jamlen  was  a  recognized  and  excellent  cleaner 
for  use  on  these  coolers. 

Mr.  Howard:  He  was  then  testifying  to  his 
opinion  based  on  his  own  knowledge  of  that  cleaner, 
but  this  witness  has  no  such  knowledge. 

The  Court:    The  objection  is  overruled. 

A.  I  think  that  was  a  satisfactory  method  of 
cleaning  and  testing  the  lubricating  oil  cooler. 

Q.  If  you  know,  does  that  conform  to  the  ship- 
yard practice  in  this  area  ? 

A.     Yes,  that  conforms. 

Mr.  Howard:  Same  objection,  if  the  Court 
please,  [1397]  continued  to  these  subsequent  ques- 
tions. 

The  Court:    Is  there  any  objection  to  that? 

Mr.  Hokanson:  I  have  no  objection  to  a  con- 
tinuing objection. 

The  Court :    The  Court  approves. 

Q.  Assiuning  the  facts  heretofore  given  you  with 
respect  to  cleaning  method  used ;  and  assuming  that 
the  cooler  in  question  had  a  plate  on  the  outside 
giving  a  test  pressure  figure  of  300  pounds,  taking 
into  account  the  operating  pressures  which  I  have 
already  included  in  the  question:  would  your  opin- 
ion be  the  same  as  to  the  propriety  of  the  method 
used?  A.     Yes. 

Q.    Why? 

A.  Because  the  tost  pressure  stated  on  the  name 
plate  is  a  factory  test  pressure.   It  is  put  on  there 
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to  prove  the  factory's  own  design  and  workmanship. 

Q.  Is  it  the  practice  in  shipyards,  if  you  know, 
to  test  at  the  j)ressures  given  on  these  plates'? 

A.     No,  not  generally. 

Q.     Why  not? 

A.  Because  they  test  according  to  the  use  to 
which  the  apparatus  is  to  be  put. 

Q.  Is  it  the  practice  in  shipyards  to  test  coolers 
with  air  pressure  mider  water,  if  you  know  *?  [1398] 

A.     No. 

Q.     Why  not? 

A.  Because  the  hydrostatic  test  is  safer  and  is 
considered  satisfactory. 

Q.  AVhen  you  say  "hydrostatic  test",  would  you 
explain  what  that  is  to  the  Court  ? 

A.  A  hydrostatic  test  is  filling  the  interior  of, 
we  will  saj^,  a  cooler  with  water  and  then  subjecting 
that  to  a  pressure  somewhat  higher  than  the  usual 
working  pressure.  In  case  of  a  failure  during  that 
test,  there  would  be  no  injury  to  personnel,  but  if  it 
were  tested  with  air  and  there  were  a  failure,  there 
might  be  an  explosion  resulting  from  the  expansion 
of  the  air. 

Q.  Assume  that  the  same  cooler  in  question  was 
put  in  a  vat  of  L  27  caustic  solution  and  boiled  at  a 
temperature  of  212°  Fahrenheit  for  a  period  of 
four  hours :  could  that  in  your  opinion  cause  leaks 
around  the  seams  where  the  soldered  joints  of  the 
plate  meet  the  housing? 

Mr.  Howard:  I  will  object  to  that  hypothetical 
question  on  the  basis  that  he  has  asked  the  witness 
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about  a  certain  L  27  compound.  The  witness  hasn't 
testified  one  way  or  the  other  whether  he  knows 
anything  about  this  compound.  I  object  further  on 
the  ground  that  counsel  has  used  the  figure  of  220° 
Fahrenheit.  I  submit  to  Your  Honor  that  the  record 
in  this  case  does  [1399]  not  show  that  the  cooler  was 
cleaned  at  any  time  at  such  a  temperature. 

Mr.  Hokanson :  May  it  please  the  Court,  I  believe 
counsel  is  mistaken  when  he  quoted  me  as  having 
said  220.  I  said  212. 

Mr.  Howard :  Perhaps  I  misunderstood  you.  The 
same  objection. 

Q.  Are  you  acquainted  with  a  compound  known 
asL27?  A.     No,  sir. 

Q.  Assuming  L  27  is  a  caustic  and  is  a  fluid, 
would  its  characteristics  be  any  different  at  a  boil- 
ing temperature,  insofar  as  its  effect  upon  the  ex- 
pansion of  metal  is  concerned,  than  water? 

Mr.  Howard :  If  the  Court  please,  the  assumption 
that  a  certain  L  27  compound  is  a  caustic  seems  to 
me  to  be  entirely  inadequate  to  enable  this  witness 
to  reply  intellig'ently  to  such  a  question.  Caustic  is 
a  rather  broad  term.  Unless  counsel  can  establish 
the  chemical  qualities  of  L  27,  I  submit  that  any 
such  assumption  in  a  hypothetical  question  to  this 
witness  is  improper. 

The  Court:     The  objection  is  sustained. 

Mr.  Hokanson :  May  it  please  the  Court,  the  only 
evidence  we  liave  as  to  what  L  27  is  in  the  record 
is  by  the  cross  libelant's  witness,  who  stated  that 
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it  is  a  [1400]  caustic  compound..    I  will,  however, 

attempt  to  reframe  the  question. 

Q.  Assuming  that  a  proper  cleaning  fluid  for 
the  cleaning  of  a  heat  exchanger  of  this  type  is 
heated  at  212°  Fahrenheit  and  that  the  cooler  is 
immersed  in  this  cleaning  fluid  for  a  period  of  four 
hours  at  that  temperature;  have  you  any  opinion 
as  to  whether  that  could  cause  fractures  in  the 
soldered  joint  of  such  a  cooler"? 

Mr.  Howard:  I  renew  my  objection  on  the 
ground  that  the  testimony  does  not  show  that  the 
cooler  was  ever  immersed  in  a  solution  at  212° 
Fahrenheit.  I  call  Your  Flonor's  attention  to  the 
testimony  of  Mr.  Weiler,  who  on  cross-examination 
by  Mr.  Hokanson  indicated  that  the  cooler  was  im- 
mersed in  the  tank  at  about  180°,  and  he  explained 
why  that  was  done,  so  he  wouldn't  get  a  lot  of  steam 
in  his  face.  If  it  had  been  immersed  at  a  212° 
Fahrenheit  boiling  temperature 

Mr.  Hokanson:  I  regret  to  have  to  correct  Mr. 
Howard,  but  the  witness'  testimonj^  was 

The  Court :    Name  the  witness. 

Mr.  Hokanson:     Mr.  Weiler. that  when  he 

first  put  the  cooler  in  the  tank,  he  reduced  the  tem- 
perature so  as  to  eliminate  steam  in  his  face,  and 
then  increased  it  to  the  boiling  temperature. 

The  Court:  If  you  have  before  you  the  record, 
why  [1401]  do  you  not  cite  the  record  and  read  it, 
rather  than  make  argument  ? 
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Mr.  Hokanson:  Directing  the  Court's  attention 
to  page  179 : 

"Q.  Now,  when  you  introduced  these  heat  ex- 
changers into  the  solution,  is  the  thing  boiling  at  that 
time  ? 

A.     Well,  it  may  or  it  may  not  be. 

Q.     Do  you  remember  whether  it  was  in  this  case  ? 

A.     No,  it  wouldn't  be. 

Q.  Well,  now,  I  want  you  to  answer  from  your 
recollection  and  not  by  reasoning  it  out,  Mr.  Weiler. 

Mr.  Howard :    Let  him  finish  his  answer,  counsel. 

The  Witness:  Well,  I  know  it  wouldn't  be,  be- 
cause if  it  was  boiling  and  you  raise  the  lid  on  the 
tank,  all  of  the  steam  will  come  right  up  in  jonv 
face,  so,  anyway,  every  time  I  go  there  I  cut  it  off 
to  reduce  the  boiling  so  that  I  can  at  least  get  it  in 
the  tank,  and  that  is  another  thing  that  I  will  put 
in  the  tank  with  a  hoist. 

Q.  That  would  be  still  high  temperature  when 
you  introduce  them  into  the  tank? 

A.  Yes,  I  would  say  it  was  around  180 — some- 
thing below  boiling. 

Q.     So  you  wouldn't  have  the  steam  in  your  face? 

A.     Yes.  [1402] 

Q.     And  then  you  would  increase  it  to  boiling? 

A.  Yes;  I  would  close  the  lid  and  increase  the 
heat." 

The  Court:  Let  that  condition  in  that  form  be 
stated  to  the  witness.  I  believe  your  statement  is  in 
a  little  different  form. 
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Q.  Assuming  that  the  particular  cooler  was 
placed  in  a  proper  cleaning  fluid,  or  a  heat  ex- 
changer of  this  type  under  the  circumstances  ex- 
plained in  the  questions  and  answers  that  you  have 
just  heard;  and  that  after  being  placed  in  such  a 
vat  was  boiled  for  at  least  three  hours  at  212° 
Fahrenheit:  would  you  have  any  opinion  as  to 
what  effect  such  a  process  could  have  upon  the 
seams  or  soldered  joints  of  the  cooler  *? 

Mr.  Howard:  I  will  have  to  renew  my  objection 
on  the  basis  of  there  being  no  testimony,  as  counsel 
has  now  assumed,  that  it  was  introduced  at  a  tem- 
perature as  described  in  Mr.  Weiler's  testimony 
and  then  boiled  for  three  hours. 

Mr.  Hokanson:  I  am  trying  to  reduce  it  in  your 
favor,  coimsel.   Earlier,  I  said  four  hours. 

The  Court :  The  Court  will  indulge  about  another 
minute  to  get  this  question  straightened  out.  If  you 
do  not  succeed  in  that  time,  the  Court  will  ask  you 
to  pass  on  to  something  else.  [1403] 

Mr.  Hokanson:  Page  171,  Mr.  Weiler's  testi- 
mony : 

"Q.     What   did  the  boiling   process   consist   of? 

A.  It  consisted  of  putting  them  in  a  tank  and 
boiling  them  to  get  the  scale  loose. 

Q.     For  how  long  did  you  do  that,  approximately? 

A.  For  three  or  four  hours — something  like 
that." 

Mr.  Howard:    I  waive  my  objection. 

The  Court :    Mr.  Witness,  do  you  know  what  ques- 
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tion  is  before  you?    Do  you  think  you  have  it  in 

mind? 

The  Witness :    I  think  I  do,  sir. 

The  Court :    What  is  it  you  wish  him  to  answer  ? 

Q.  The  question  I  asked  is:  what  is  your  opin- 
ion, if  you  have  one,  concerning  what  the  etfect  of 
such  a  process  of  cleaning  would  be  upon  the 
soldered  joints  of  this  heat  exchanger,  with  which 
you  have  established  you  are  familiar? 

A.  I  believe  that  due  to  unequal  expansion  of 
metals  in  there,  it  is  possible  that  there  could  be 
leaks  caused  by  that  temperature. 

Q.  If  you  know,  is  it  possible  for  leaks  to  develop 
in  this  type  of  heat  exchanger  around  the  soldered 
joints  while  a  vessel  is  at  sea  when  carrying  such 
a  type  of  cooler  on  its  engine  ?  A.     Yes. 

Q.     How?  [1404] 

A.  By  engine  vibration;  by  it  being  installed  in 
a  cramped  condition — that  is,  perhaps  not  fitting 
accurately  or  not  fitting  accurately  on  its  founda- 
tion. There  may  be  action  from  the  salt  water,  espe- 
cially if  any  foreign  matter  was  carried  in  it. 

Q.  Assume  the  facts  I  have  heretofore  given  you 
witli  respect  to  the  cleaning  of  this  cooler  in  a  tem- 
perature of  212°  Fahrenheit ;  and  assume  that  after 
that  process  is  completed  the  cooler  is  immersed  in 
water  and  air  pressure  of  160  to  200  pounds  is  ap- 
plied  to  the  salt  water  side  with  the  result  that  leaks 
are  seen  around  the  seams  as  evidenced  by  air  bub- 
bles the  size  of  a  pen  point ;  and  further  keeping  in 
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mind  that  the  leaks  aromid  the  seams  are  not  de- 
tectable by  visual  means :  what  is  your  opinion  as  to 
the  method  of  testing  used? 

A.  In  the  first  place,  I  would  not  care  to  be 
present  during  that  test  because 

Mr.  Howard:  I  move  to  strike  that  part  of  the 
answer. 

The  Court:    The  motion  is  granted. 

Just  answer  the  question. 

Q.     What  is  your  opinion'? 

A.     The  test  is  an  extremely  severe  one. 

Q.     Why? 

A.  Because  a  test  of  air  under  water  of  160  to 
200  [1405]  pounds  would  be — a  quite  common  air 
test  for  valves  or  fittings  which  are  used  is  an  in- 
ternal working  pressure  of  steam  or  w^ater  of  say 
600  pounds  per  square  inch. 

Q.  Can  you  compare  the  air  pressure  test  with 
the  hydrostatic  test  in  terms  of  its  ability  to  show 
leaks  ? 

A.  A  hydrostatic  test  is  put  on  at  one  and  a 
half  to  two  times  the  usual  working  pressure  to 
show  leaks  and  to  show  strength.  An  air  test  is 
used  to  show  porosity  only. 

Q.     What  do  you  mean  by  porosity? 

A.  Small  holes,  very  fine  cracks  through  plate 
or  casting  or  anything  making  the  wall. 

The  Court :  Do  you  or  do  you  not  mean  a  porous 
condition? 

The  Witness :    Yes,  a  porous  condition. 
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Q.  Do  you  have  something  further  to  add  to  the 
answer  to  the  previous  question? 

A.  And  an  air  test  is  usually  only  a  fraction  of 
the  usual  working  pressure. 

The  Court:  Court  will  be  m  recess  for  ten  min- 
utes. 

(Recess.) 

Q.  Mr.  Blumberg,  are  you  able  to  compare  an 
air  test  under  water  at  160  pounds  with  a  hydro- 
static test? 

A.  An  air  test  of  160  pounds  under  water  is 
usually  applied  to  a  fitting  or  a  valve  or  casting,  a 
l^ressure  vessel  of  some  kind,  that  would  have  a 
previous  hydrostatic  [1406]  test  of  say  800  to  a 
thousand  pounds. 

Q.     Is  that  its  equivalent  in  hydrostatic  pounds? 

A.  That  is  the  approximate  equivalent  for  de- 
termining porous  condition. 

Q.  Assume  that  leaks  in  a  cooler  are  indicated 
by  an  air  test  under  water  of  160  pounds  disclosed 
by  air  bubbles  the  a]^proximate  size  of  a  pen  point: 
in  your  o])inion  would  it  be  possible  to  get  salt 
water  through  leaks  of  that  size  at  an  operating- 
pressure  of  7  pounds?  A.     No. 

Q.  Assume  that  with  respect  to  this  same  cooler 
an  auxiliary  pump  is  applied  capable  of  delivering 
100  pounds  pressure:  in  your  opinion  could  water 
get  through  leaks  of  the  size  described  under  those 
conditions? 


vs.  E.  A.  Black  et  al.,  etc.  1569 

(Testimony  of  Frank  E.  Blumberg.) 

A.  I  doubt  very  much  if  water  would  get 
through. 

Q.  Further  assume  that  when  the  cooler  is  as- 
sembled a  gasket  covers  the  seam  where  the  leaks 
occurred :  what  is  your  opinion  as  to  whether  water 
could  get  through  under  those  circumstances'? 

.  A.     My   opinion   is    that   water   would   not   get 
through. 

Q.  Assume  that  a  Diesel  powered  vessel  leaves 
Puget  Sound;  assume  that  the  lubricating  oil  is 
cooled  through  a  Harrison  type  cooler  of  the  type 
heretofore  described;  assume  that  that  cooler  has 
leaks  at  the  seam  as  evidenced  by  bubbles  of  air 
that  I  have  described  to  you;  assume  that  [1407] 
that  vessel  travels  for  a  jjeriod  of  ten  days  and  its 
history  during  that  period  is  one  of  smooth  opera- 
tion; assume  that  the  lubricating  oil  through  the 
cooler  is  operated  at  a  pressure  of  18  pounds  and 
that  the  salt  water  is  operated  through  at  a  pressure 
of  7  pounds;  assume  that  ten  days  after  the  com- 
mencement of  the  voyage  the  lubricating  oil  is 
changed;  and  assume  that  on  the  following  day  the 
helical  timing  gears  of  the  Diesel  engine,  operating 
on  a  vertical  shaft,  become  galled :  could  the  galling 
of  those  gears,  in  your  opinion,  be  caused  by  con- 
tamination of  the  lubricating  oil  resulting  from  salt 
water  getting  through  the  leaks  in  the  cooler  de- 
scribed 1 

A.  My  opinion  is  that  salt  water  would  not  be 
the  cause  of  that  galling. 
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Q.     Why  not? 

A.  Because  I  believe  that  there  would  not  be — 
if  any  salt  water  did  leak  through,  it  would  not 
be  enough  to  cause  trouble.  I  doubt  very  much  if 
any  salt  water  would  leak  through. 

The  Court:  Did  you  consider  any  information 
as  to  how  long  the  gears  had  been  in  operation  be- 
fore the  first  galling  was  discovered?  State  yes 
or  no. 

The  Witness:  I  don't  quite  understand  the  ques- 
tion, Your  Honor. 

The  Court:  As  I  understand  it  from  the  evi- 
dence, [1408]  it  tends  to  show  that  one  day  the 
galling  showed  up.  I  think  the  evidence  shows  that 
the  gears  operated  some  days  before  that  happened. 
Then,  as  I  understand  it,  the  evidence  tends  to  show 
that  the  oil  was  changed  after  the  first  galling  con- 
dition was  discovered,  and  another  gear  was  sub- 
stituted, and  then  shortly  thereafter  another  galling 
occurred. 

Did  you  in  considering  the  question  of  galling  or 
determination  of  it  consider  all  of  those  circum- 
stances about  previous  operation  of  the  gears  with- 
out galling,  and  on  one  day  the  galling  was  noticed 
to  have  occurred,  the  gears  were  changed,  and  after 
certain  other  operations  further  galling  was  found? 

The  Witness :  Your  Honor,  I  considered  the  mat- 
ter that  it  had  run  for  approximately  ten  days  and 
that  the  oil  was  changed,  and  approximately  a  day 
later  there  was  galling  of  the  gears. 
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The  Court:  Do  you  know  which  gears  with  ref- 
erence to  the  ones  in  use  during  the  first  ten  day 
period  were  involved  in  the  galling  condition  you 
ar.e  now  talking  about? 

The  Witness:    Yes,  sir. 

The  Court:    Which  ones? 

The  Witness:     The  lower. 

The  Court:  Was  it  the  same  gear  or  different 
gears  [1409]  that  had  been  in  use  during  the  ten  day 
period  ? 

The  Witness :    It  was  the  same  gear. 

Q.  Under  the  conditions  described,  and  calling 
your  attention  again  to  the  fact  that  the  vessel 
operated  successfully  for  ten  days  with  no  hint  of 
any  trouble  in  these  gears,  whereupon  the  oil  was 
changed  and  the  day  following  the  gears,  the  lower 
helical  timing  gears,  became  galled :  what  would  you 
look  for  as  a  cause  for  the  galling  under  those  con- 
ditions ? 

A.  I  would  rather  look  to  contamination  of  the 
nevv^  oil  that  was  put  in  the  engine. 

Q.  Is  there  anything  else  that  you  would  look 
for  ?  A.     Possibly 

Q.  I  will  withdraw  the  question  and  give  you 
further  facts.  Assume  the  facts  that  I  have  jnst 
stated;  and  assume  that  after  the  lower  helical 
gears  on  this  vessel  became  galled  the  vessel  put 
into  port ;  and  that  a  day  or  two  later  a  service  man 
or  service  engineer  came  aboard  the  vessel  and  upon 
inspecting  the  same  found  that  the  oil  had  been  re- 
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moved  from  the  engine;  that  when  he  arrived  the 
gears  were  dismantled  and  on  the  deck,  the  helical 
timing  gears  and  the  A^ertical  shaft  which  holds 
them:  that  he  further  fonnd  the  vertical  shaft  to 
be  bent,  upon  chucking  it  in  a  lathe  and  found  that 
it  was  out  of  true  about  one-eighth  of  an  inch,  ac- 
cording to  his  estimate;  assume  that  [1410]  he  had 
it  straightened  in  the  lathe  and  found  it  true  and 
reinstalled  the  same;  assume  further  that  he  found 
that  the  fuel  controls  on  the  engine  were  badly  set, 
requiring  the  resetting  of  all  of  them;  assume  that 
he  inquired  of  the  vessel's  history  prior  to  the 
galling  of  the  gears  and  learned  from  the  chief  en- 
gineer that  the  engine  had  been  running  hot;  and 
assume  that  the  chief  engineer  indicated  to  him 
further  that  something  had  been  done  to  the  lubri- 
cating oil  line  running  to  the  lower  gears  which 
were  galled ;  assume  that  he  found  some  wear  in  the 
thrust  bearing  of  the  vertical  shaft  which  is  of  the 
roller  type  but  that  he  considered  it  insufficient  to 
require  replacing  it  and  so  reinstalled  the  same: 
assume  that  he  further  found  that  the  air,  water 
and  lubricating  oil  lines  on  the  engine  were  badly 
kinked;  assume  that  he  didn't  like  the  looks  of  the 
rest  of  tlio  engine;  assume  that  he  found  tliat  the 
control  station  wouldn't  Avork  properly;  assume 
that  he  wanted  to  take  out  the  nozzles  but  he  didn't 
have  the  facilities;  and  assume  that  he  felt  that 
there  was  some  further  deficiency  of  the  engine  but 
that  the  onlv  thing  he  did  was  to  replace  the  galled 
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timing  gears  and  to  cause  new  oil  to  be  placed  in 
the  system;  and  assume  that  in  installing  the  lower 
timing  gears  he  was  satisfied  that  they  were  in 
proper  alignment  from  the  tests  that  he  made ;  and 
assume  further  he  installed  an  additional  lubricat- 
ing oil  line  to  the  lower  [1411]  vertical  gears  in  ad- 
dition to  the  line  already  existing :  do  you  have  any 
opinion  as  to  what  could  have  been  the  cause  of 
the  galling  of  the  gears  prior  to  the  vessel's  putting 
into  i)ort? 

Mr.  Howard:  If  counsel  wants  to  add  an  addi- 
tional assumption  that  the  lubricating  oil  that  was 
in  the  engine  had  been  flushed  out  and  the  lubricat- 
ing oil  system  had  been  flushed  out  prior  to  the  in- 
stallation of  the  second  set  of  gears,  I  will  offer  no 
objection  to  the  hypothetical  question. 

The  Court:     Does  the  evidence  so  tend  to  show? 

Mr.  Hokanson:  Only  on  a  hearsay  basis,  Your 
Honor. 

The  Court:  What  is  the  evidence  before  the 
Court  upon  whatever  basis  it  is? 

Mr.  Hokanson:  My  recollection  is  not  clear  as 
to  whether  the  Court  sustained  my  objection  when 
Mr.  Cross  testified  he  had  no  personal  knowledge 
of  the  flushing  out  of  the  system. 

Mr.  Howard :  My  recollection,  if  the  Court  please, 
is  that  that  came  in  in  Mr.  Cross'  deposition  to  the 
effect  that  he  had  been  informed  by  the  chief  en- 
gineer that  the  system  had  been  flushed  out  and 
that  he  would  not  have  allowed  new  oil  to  go  into 
the  system  unless  it  had  been  flushed  out. 
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I  want  to  shorten  this.  If  counsel  will  add  that 
assumption  that  the  system  had  been  flushed  out,  I 
will  offer  no  objection  to  the  hypothetical  question. 

Mr.  Hokanson:  I  will  agree  that  the  lubricating 
oil  had  been  removed,  but  as  to  the  method  of  flush- 
ing out,  I  think  that  assumption  cannot  be  made 
because  the  witness  testified  he  does  not  know  of 
his  own  knowledge  what  method  was  employed. 
That  was  brought  out  on  the  examination  and  I 
can  demonstrate  it  by  the  deposition. 

The  Court :  Are  you  going  to  refer  to  something 
you  think  will  cause  counsel  to  agree  upon  proj^er 
form  of  statement  of  the  condition? 

Mr.  Howard:  On  page  44  of  the  Cross-deposi- 
tion, Line  3 : 

"Q.  You  did  not  ascertain  what  had  been  done 
to  flush  that  oil  out  of  the  system? 

A.     Yes,  I  did. 

Q.     And  foreign  particles? 

A.  Yes,  I  did.  I  didn't  ascertain  how  they  got 
it  out.  I  made  certain  that  it  had  been  ashed  out. 
The  foreman  had  some  laborer  remove  the 

Q.     I  didn't  understand  your  last  answer." 

*      -x-      * 

"Q.  By  Mr.  Hokanson)  :  AVas  it  at  your  re- 
quest that  the  whole  system  was  flushed  out? 

A.  It  had  been  done  prior  to  tlie  time  of  my 
arrival."  [1413] 

The  Court:     Would  it  not  be  proper  to  submit 


vs.  E.  A.  Black  et  al.,  etc.  1575 

(Testimony  of  Frank  E.  Blumberg.) 

the  condition  that  the  system  had  been  flushed  out 

by  some 

Mr.  Hokanson:    One  further  question: 

"Q.  So  you  don't  know  what  actually  was  done 
by  way  of  washing  it  out  of  your  own  knowledge? 

A.  No,  only  that  when  I  got  on  board  it  was 
clean. 

Q.  To  the  extent  that  you  examined  the  engine 
it  was  clean  ?  A.     That  is  correct. 

Q.  Did  you  inspect  all  of  the  lubricating  oil  lines 
that  serve  the  entire  engine? 

A.     No,  I  did  not." 

The  Court:  Would  it  not  be  proper  to  add  to 
the  question,  "assuming  that  the  system  had  been 
flushed  out  by  some  means"? 

Mr.  Hokanson:  With  the  qualification  that  the 
service  man  did  not  inspect  the  lubricating  oil  lines 
personally  to  determine  the  extent  to  which  they 
were  cleaned. 

The  Court:  Now  restate  the  additional  condi- 
tion. 

Q.  Assume  further  that  with  respect  to  the  lubri- 
cating oil  that  had  been  in  the  system  prior  to  the 
vessel's  arrival  in  port,  that  the  same  had  been 
flushed  out  prior  to  the  service  man's  arrival,  but 
that  the  method  used  w^as  unlaiown  to  the  service 
man  and  that  he  did  not  personnel  [1414]  inspect  all 
of  the  lubricating  oil  lines  that  lubricate  the  engine : 
are  you  now^  able  to  state  an  opinion  as  to  what 
could  have  caused  the  galling  of  those  gears? 
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The  Court :    State  yes  or  no. 

A.     Yes,  I  am  able  to  state  an  opinion. 

Q.     What  is  that  opinion! 

A.  The  opinion  is  that  the]'e  was  something 
radically  wrong  with  this  engine.  There  are  in- 
dications of  it  by  the  vertical  shaft  having  been 
bent,  requirmg  straightening;  the  pipes  mentioned 
were  badly  kinked;  the  engine  had  overheated. 

Now,  those  are  indications  of  something  radically 
wrong,  especially  the  overheating  of  the  engine. 
This  may  have  been  a  local  overheating  causing 
the  bearings  of  the  camshaft  to  come  out  of  line, 
putting  an  extra  load  on  the  gears.  Because  of  the 
heav}^  bearing  loads  with  this  out  of  line,  there 
may  have  been  a  clogging  somewhere  in  the  oil  lines 
to  the  helical  gears  that  would  result  in  a  lack  of 
quantity  of  lubricating  oil  to  the  gears. 

Q.    What  effect  would  kinked  lines  have? 

A.  Kinked  lines  could  restrict  the  flow  of  the 
liquid  content  in  them,  or  the  fluid. 

Q.  Assume  these  further  facts;  assume  that  the 
vertical  shaft  drives  the  fuel  pump;  assume  that 
prior  to  the  galling  of  the  gears  on  October  21  the 
engine  was  [1415]  stopped  for  50  minutes  to  re- 
])ack  the  fuel  ])ump,  and  assume  that  on  October  24 
a  tightening  of  the  packing  installed  in  tlie  fuel 
pumj) 


Mr.  Howard:     T  don't  understand  this  last  as- 
sumption, ''a  tightening  of  the  packing." 

Mr.  Hokanson :     A  tightening  of  the  ]iackiug  in 
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the  fuel  pump  was  done:  in  your  opinion,  would 
that  have  any  relationship  to  the  galling  of  these 
gears  ? 

Mr.  Howard :    If  you  know. 

A.  Yes,  it  would  have  some  relationship  to  it. 
That  would  increase  the  load  on  the  gears. 

Q.     Could  you  explain  that  further? 

A.  The  packing  gland  on  the  fuel  j)ump — and 
I  am  assuming  that  the  fuel  pump  is  driven  through 
the  helical  timing  gears — that  tightening,  if  tight- 
ened too  much,  will  cause  the  shaft  in  the  fuel  pump 
to  be  restrained  considerably,  introducing  a  fric- 
tion at  that  point  and  requiring  a  much  higher  load 
on  the  gears  to  drive  the  pump. 

Q.  Under  the  assumptions  that  I  have  given  you 
concerning  what  was  found  by  the  service  man ;  and 
assuming  that  he  merely  replaced  the  lower  helical 
gears  without  causing  any  further  checks  to  be 
made  with  respect  to  this  engine  other  than  ascer- 
taining that  the  alignment  of  the  gears  was  proper 
at  the  time  of  the  installation:  do  you  have  an 
opinion  concerning  the  practice  that  he  followed? 

Mr.  Howard:  I  object  to  that  question,  if  the 
Court  please,  in  that  it  doesn't  contain  assumptions 
that  should  be  in  a  hypothetical  question  based  upon 
the  evidence  in  the  record  as  to  the  other  checks 
and  tests  that  were  made  by  service  engineer  Cross 
at  the  time  he  arrived  at  Manzanillo  and  made  an 
inspection  on  board  the  vessel. 
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Mr.  Hokanson:  May  it  please  Your  Honor,  I 
have  no  recollection  of  sa\j  further  tests  other  than 
those  I  have  included  in  the  assumptions  contained 
in  the  question. 

The  Court:    Read  the  question. 

(Last  question  read  by  reporter.) 

Mr.  Howard :  I  am  referring  to  pages  6,  7  and  8 
of  the  Cross-deposition.  Without  reading  all  of 
that,  I  will  try  to  check  the  points  I  am  referring  to. 

"Q.  Did  you  make  any  further  inspection  of 
the  engine  other  than  what  you  have  already  men- 
tioned on  your  first  inspection?" 

The  first  inspection,  if  the  Court  please,  refers 
to  the  gears  and  vertical  shaft. 

''A.     Not  on  the  first  inspection,  no. 

Q.  Later  did  you  make  a  further  inspection  of 
the  engine  to  determine  its  condition? 

A.     Yes,  I  took  the  vertical  shaft  ashore"  .  .  . 

Then  he  describes  the  conditions  he  found  the 
vertical  shaft  to  be  in. 

"Q.  What  additional  work  did  you  do  about  the 
engine  ? 

A.     You  mean  in  all  respects,  repair  work? 

Q.     Yes. 

A.  AVell,  I  checked  the  alignment  of  the  gears 
when  I  installed  them. 

Q.     Wliich  gears  please? 

A.     Both  tlie  upper  and  the  lower. 

Q.  What  did  you  find  as  to  the  condition  of  the 
alignment  ? 
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A.  Very  good.  I  checked  the  fuel  controls.  They 
were  pretty  badly  set.  I  had  to  reset  all  the  fuel 
controls. 

Q.     Will  you  go  ahead  please? 

A.     Installed  a  new  oil  line  to  the  lower  vertical 

shaft  gears. 
*     *     * 

Q.  Was  additional  work  done  on  the  vessel,  on 
the  maintenance  of  the  engine  by  you? 

A.     What  do  you  mean  by  additional  work? 

Q.  I  just  want  to  be  sure  that  you  have  testi- 
fied for  the  record  as  to  all  of  the  work  that  you 
performed  on  the  main  engine? 

A.  Yes,  that  was  done  by  me.  There  may  be 
some  [1418]  items  I  missed,  small  items  that  I  don't 
recall  right  now." 

I  am  certain  that  in  this  witness'  testimon}^  he 
testified  he  checked  thrust  bearings,  main  bearings 
and  other  parts  at  the  time  the  ship  was  in  Man- 
zanillo.     It  is  probably  in  the  cross-examination. 

Mr.  Hokanson:  Your  Honor,  I  have  examined 
it,  I  think,  reasonably  carefully,  and  I  confess  that 
I  omitted  to  point  out  in  the  assumptions  that  the 
fuel  controls  were  reset  and  that  prior  to  the  de- 
parture the  vessel  was  retimed,  but  beyond  that  I 
think  I  have  included  essentially  everything  that 
was  done,  including,  if  the  Court  please,  the  fact 
with  respect  to  the  thrust  bearing. 

The  Court :  Including  the  material  mentioned  by 
Mr.  Howard  just  now? 
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Mr.  Hokanson:    Yes. 

The  Court:  Will  you  make  the  addition  which 
you  indicate  should  be  made? 

Mr.  Hokanson:  Assume  in  addition  to  the  facts 
that  have  already  been  given  you  that  the  service 
man  reset  the  fuel  controls  and  checked  the  timing 
of  the  engine,  or  caused  the  engine  to  be  retimed 
before  leaving:  what  is  your  opinion — or  do  you 
have  an  opinion  concerning  the  practice  he  fol- 
lowed? [1419] 

A.     Yes,  I  have  an  opinion. 

Q.     What  is  that  opinion? 

The  Court:    The  objection  is  overruled. 

A.  I  believe  that  he  did  not  follow  up  the  cause 
of  this  overheating  of  the  engine  as  he  should  have 
done.  Overheating  of  a  Diesel  engine  is  a  serious 
thing,  and  the  cause  of  that  overheating  may  have 
been  the  cause  of  the  failure  of  the  gears,  or  the 
overheating  itself  may  have  caused  the  failure  of 
the  gears. 

Also,  the  thrust  bearing  ))eing  worn  may  have 
caused  a  vibration,  a  vertical  vibration  in  this  verti- 
cal shaft  which  would  have  caused  unequal  loading 
on  the  gear  teeth,  some  of  the  teeth  getting  excessive 
loads  and  other  teeth  getting  very  light  loads. 

Q.  Assume  that  after  the  gears  were  instalk^d  the 
exigine  was  timed  for  approximately  two  or  two 
and  a  half  days,  and  upon  the  completion  of  the 
liming  the  vessel  was  run  full  ahead  and  it  was 
then  discovered   that  the  valves  w^ere   hitting  the 
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])istons:  do  you  have  any  opinion  as  to  what  the 

effect  of  that  would  have  been  upon  the  gears? 

A.     The  serviceman 

Mr.  Howard:    Answer  yes  or  no,  if  you  can. 

A.     Yes,  I  have  an  opinion. 

Q.     Would  you  state  what  it  is? 

A.  A  serviceman,  according  to  ni}^  experience, 
would  [1420]  time  the  engine  according  to  the 
marks  on  the  flywheel  at  the  factory,  following  fac- 
tory practice,  and  if  the  engine  was  in  otherwise 
good  condition,  the  valves  would  not  hit  the  pistons ; 
but  if  they  hit  the  pistons  it  indicates  that  there 
was  some  wear  or  some  maladjustment  regarding 
the  cams  or  the  rocker  shafts  or  bearings  around 
the  valves  or  the  valve-operating  mechanism. 

Q.  In  timing  an  engine,  can  it  be  ascertained  on 
a  Diesel  engine  before  running  the  vessel  on  trial 
whether  the  valves  are  hitting  the  pistons'? 

Mr.  Howard:  Are  you  speaking  of  any  par- 
ticular Diesel  engine,  coimsel? 

Q.  Let's  assume  a  six  cylinder,  560  horsepower 
four  cycle  Union  Diesel  engine. 

A.  Before  running  the  engine — if  the  valves 
struck  the  pistons  heavily  it  could  l)e  determined 
before  operating  the  engines,  but  if  there  is  only  a 
very  light  interference,  the  engines  would  have  to 
be  operated  to  determine  that. 

Q.  Assume  that  after  the  timing  had  been  com- 
pleted the  vessel  then  put  out  to  sea  and  after  being 
under  way  for  29  hours,  the  gears  were  checked  b}^ 
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the  service  man  and  found  to  be  in  satisfactory 
condition;  but  that  at  that  time  it  was  determined 
that  notwithstanding-  that  the  pyrometer  readings 
were  normal  the  engine  was  overheating  from  a 
cause  unknown,  and  that  this  occurred  at  or  about 
9  p.m.  on  [1421]  November  4,  1948;  and  that  the 
chief  engineer,  contrary  to  the  directions  of  the 
service  man,  then  caused  an  auxiliary  pump  capable 
of  delivering  a  pressure  of  100  pounds  to  be  put  in 
operation  through  the  oil  cooler  and  heat  exchang- 
ers; and  assume  further  that  approximately  seven 
hours  later  the  service  man  was  notified  of  a  noise 
in  the  engine  and  upon  arriving  in  the  engineroom 
determined  that  the  gears  again  were  affected:  do 
you  have  any  opinion  as  to  what  might  have  been 
the  cause  of  the  second  galling  of  the  gears'? 

A.     Yes,  I  do. 

Mr.  Howard:  I  object  to  that  question  on  the 
ground  that  I  submit  to  Your  Honor  there  is  no 
evidence  in  the  record  that  an  auxiliary  pumj)  was 
put  into  operation  on  November  4  and  hooked  up 
to  the  oil  cooler  system.  I  don't  deny  there  is 
evidence  in  the  record  that  an  auxiliary  fire  pump 
capable  of  producing  100  pounds  pressure  was  put 
into  operation,  but  I  submit  to  Your  Honor  tliere 
is  no  testimony  it  was  hooked  up  to  the  oil  cooler 
system. 

Mr.  Hokanson:  May  it  please  the  Court,  I  am 
completely  satisfied  that  there  is  evidence  in  this 
record,  l)oth  in  Mr.   Newell's   deposition   that   the 
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pump  in  question  was  hooked  up  to  the  heat  ex- 
changers and  cooler;  and  I  am  satisfied  that  it  is 
clear  from  Mr.  [1422]  Cross'  testimony  that  that 
is  the  case.  I  don't  want  to  take  the  Court's  time 
by  searching  further  for  the  particular  places,  ex- 
cept that  inferentially,  at  least,  on  page  75  of  Mr. 
Cross'  deposition 

The  Court:  Are  you  abandoning  the  question, 
or  what  are  you  proposing"? 

Mr.  Hokanson:  My  statement  is  that  the  ques- 
tion includes  proper  assumptions.  I  am  merely 
calling  to  the  Court's  attention  my  recollection  of 
what  the  evidence  shows. 

The  Court:  Will  you  cite  in  the  record,  Mr. 
Howard,   what  it  is  your   objection  is  based   on? 

Mr.  Howard:  If  the  Court  please,  the  fact  that 
there  is  nothing  in  the  record  showing  that  it  was 
hooked  up  to  the  oil  cooler. 

The  Court :  Point  out  the  place  where  those  two 
matters  are  given,  and  this  is  the  last  supposititious 
question.  I  think  we  have  had  enough  time  in- 
dulged in  the  trial  of  this  case,  and  I  ask  counsel 
on  both  sides  to  shorten  it. 

Questions  of  this  nature  propounded  to  an  expert 
witness  should  have  been  worked  out  in  the  absence 
of  the  Court  on  an  accurate  basis.  You  should  be 
able  to  facilitate  these  inquiries. 

Mr.  Hokanson:     On  page  75,  Your  Honor: 

"Q.  Did  you  make  any  suggestion  one  way  or 
the  other  to  the  chief  engineer  as  to  the  use  of  the 
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standby  pump  after  the  difficulty  was  reported  to 

you  at  four  a.m.  on  November  5tli? 


A.  I  don't  believe  I  did  after  the  trouble.  After 
they  had  the  trouble  with  the  gears  there  was  no 
necessity  of  doing  it.  The  engine  w^as  running  so 
slow  there  was  no  trouble  at  all  keeping  it  cool. ' ' 

That,  Your  Honor,  I  submit  has  reference  to  the 
cooling  device  for  the  engine,  and  the  pumjD  in  ques- 
tion is  tied  in. 

"Q.  What  is  your  recollection  as  to  the  sugges- 
tion that  was  made*?" 

referring  now  to  the  use  of  this  pump 


"A.     I  believe  I  recommended  it  not  be  used. 

Q.  (By  Mr.  Howard)  :  What  would  be  the  basis 
of  that,  Mr.   Cross? 

A.  It  is  not  a  good  idea  to  overcome  your  pres- 
sures. There  are  times  w^hen  it  has  to  be  done.  T 
don't  like  to  do  it  when  the  regular  pump  is  fully 
capable  of  maintaining  the  pressures  and  tempera- 
tures that  were  recommended  by  the  factory  with- 
out the  use  of  auxiliary  equipment."  [1424] 

The  Court:  The  point  I  wish  to  make  in  this 
connection  is  this:  that  you  run  a  great  risk  of 
])utting  your  interpretation  upon  the  testimony. 
You  should  state  the  condition  in  the  words  of  the 
witness  and  not  in  the  effect  which  you  put  upon 
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that  condition.    That  is  the  trouble  with  your  ques- 
tion. 

Mr.  Hokanson:  I  didn't  anticipate  that  there 
would  he  any  question  about  the  fact  that  there  is 
evidence  in  the  record  as  to  the  hook  up  of  this 
pump.  However,  in  order  to  expedite  this  proceed- 
ing, I  will  eliminate  from  the  question  propounded 
to  Mr.  Blumberg  the  assumption  that  the  pump  was 
put  into  operation  at  that  time,  and  ask  him  whether 
he  has  an  opinion  as  to  what  was  the  cause  of  the 
second  galling  of  the  gears? 

Mr.  Howard:  As  I  understand  your  question, 
there  is  no  assumption  propomided  to  this  witness 
in  the  question  that  any  auxiliary  pump  was  placed 
in  operation  aboard  the  vessel  prior  to  the  second 
breakdown  and  galling  of  the  gears'? 

Mr.  Hokanson:  For  purposes  of  this  question, 
that  is  correct. 

Mr.  Howard:    Not  other  objection. 

The  Court :  What  is  the  form  of  the  termination 
of  the  question  addressed  to  the  witness? 

Mr.  Hokanson:    It  is  whether  he  has  an  opinion. 

The  Court:     State  yes  or  no. 

A.     Yes,  I  have. 

Q.     What  is  that  opinion"? 

A.  My  opinion  is  that  there  was  still  something 
radically  wrong  with  the  engine,  either  parts  badly 
woin  or  parts  out  of  adjustment  somewhere  that 
were  not  examined.  The  matter  of  overheating  being 
so   serious,   I   believe   that  tliat  vessel   should  not 
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have  been  put  to  sea  until  the  cause  of  that  over- 
heating was  found  and  corrected. 

Q.  Showing  you  what  is  known  in  this  proceed- 
ing as  Cross  Libelant's  A-20,  which  purports  to  be 
an  analysis  of  lubricating  oil,  I  will  ask  you  first 
whether  you  are  acquainted  with  the  requirements 
of  viscosity  and  percentages  of  foreign  matter  in 
lubricating  oils  in  connection  with  the  lubrication 
of  Diesel  engines? 

A.     Yes,  I  am  acquainted  with  them. 

Q.  Would  you  examine  the  ananlysis  and  state 
whether  you  have  an  opinion  as  to  whether  the  oil 
in  that  case  would  be  of  sufficient  viscosity  and  be 
otherwise  proper  for  the  lubrication  of  a  six  cylin- 
der Diesel  engine? 

A.  I  note  the  viscosity  of  545  with  the  oil  at 
100°  Fahrenheit.  That  appears  a  little  bit  high, 
but  should  be  satisfactory. 

The  Court:    High  in  what  characteristic? 

The  Witness:  High  in  this,  that  a  high  number 
in  [1426]  viscosity  means  a  thick  oil,  one  that  is 
difficult  to  flow.  A  low  number  of  viscosity  means 
one  that  is  easy  to  flow.  This  oil  would  be  what 
is  often  called  a  heavy  oil,  not  referring  to  weight, 
but  referring  to  its  ability  to  flow  through  an  open- 
ing or  through  a  pipe.  This  is  a  little  iK^avy,  l-ut 
should  be  satisfactory. 

Q.     Do  you  note  the  percentage  of  water  shown  ? 

A.    Yes. 

Q.     What   is   your   opinion    with    respect   to    its 
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effect  upon  the  oil  as  a  lubricating  agent  for  a  Diesel 

engine  ? 

A,  That  should  have  little  effect  on  the  lubrica- 
tion of  a  Diesel  engine  for  a  period  of  many  days 
or  weeks  provided  the  engine  is  kept  operating  all 
the  time. 

Q.  Assuming  that  the  galling  of  the  timing  gears 
of  this  vessel  as  heretofore  described  occurred;  as- 
suming that  no  other  gears  or  bearings  of  the  main 
engine  lubricated  by  the  same  oil  were  affected; 
and  assume  that  contaminated  lubricating  oil  is 
traced  as  the  cause  of  the  galling  of  those  gears:  in 
your  opinion,  would  it  be  possible  to  have  a  galling 
of  those  gears  without  affecting  other  parts? 

A.     Yes,  I  think  I  can  answer  that. 

Q.     Do  you  have  an  opinion? 

The  Court:     Answer  counsel's  question. 

A.     Yes,  I  have  an  opinion. 

Q.     Will  you  state  what  it  is?  [1427] 

A.  The  galling  of  the  timing  gears  without  any — 
at  the  same  time  there  was  no  effect  on  the  crank- 
shaft bearings  indicates  that  there  was  nothing 
wrong  with  the  lubricating  fluid. 

Q.     Why? 

A.  Because  if  there  was  foreign  matter  in  the 
lubricating  fluid,  some  abrasive  material,  the  bear- 
ings of  the  crankshaft  and  the  crank  pins  would 
have  become  scored;  that  is,  little  grooves  around 
it  caused  by  your  abrasive  material. 
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The  Court:  Did  the  damage  to  the  gears  have 
the  appearance  of  such  abrasive  action? 

The  Witness :  I  have  no  knowledge  as  to  whether 
the  damage  to  the  gears  showed  abrasive  action 
or  not. 

Q.  If  you  know,  what  is  the  practice  in  ship- 
yards insofar  as  the  responsibility  of  the  shipyard 
is  concerned  for  repair  work  done  to  the  main 
engine  of  a  vessel  under  repair  in  the  yard  where 
the  work  done  on  the  main  engine  is  under  the 
supervision  and  direction  of  the  chief  engineer  of 
the  vessel,  assuming  that  trouble  later  develops  on 
that  engine? 

Mr.  Howard:  I  object  to  that  question  on  the 
ground  that  it  is  asking  the  witness  to  state  an 
opinion  as  to  something  which  I  submit  is  within 
the  province  of  Your  Honor  to  decide. 

The  Court:  In  view  of  the  relationship  of  the? 
witness  to  the  facts  and  occurrences  involved  in 
this  case,  the  objection  is  sustained. 

Mr.  Hokanson:     No  further  questions. 

Cross-Examination 

By  Mr.  Howard: 

Q.  When  it  comes  to  the  cleaning  of  a  cooler 
such  as  was  discussed  with  you  in  your  earlier  testi- 
mony, isn't  it  a  fact  that  the  condition  of  the  cooler 
prior  to  the  testing  would  have  considerable  bearing 
on  the  extent  of  cleaning  necessary  ?  In  other  words, 
if  you  had  a  clean  cooler,  a  relatively  clean  cooler. 
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it  wouldn't  require  as  much  of  a  cleaning  as  a  cooler 
that  had   accumulated   considerable   dirt   or   scale, 
isn't  that  true?  A.     Yes,  that  is  true. 

Q.  If  you  had  a  cooler  with  considerable  dirt  and 
scale,  from  your  experience  you  would  see  that  that 
got  more  of  a  cleaning  that  a  relatively  clean  cooler  ? 

A.  The  relatively  dirty  cleaner  would  require  a 
little  longer  time,  but  the  outer  parts,  the  first  parts 
of  the  dirt  on  that  cooler  would  be  eliminated  quite 
rapidly.  Most  of  the  cleaning  of  the  cooler  is  to 
get  the  part  that  adheres  closely  to  the  elements, 
the  surfaces  of  the  cooler. 

Q.     Are  you  speaking  of  the  salt  water  side? 

A.  I  am  speaking  of  primarily  the  oil  side,  but 
it  is  [1429]  true  to  some  extent  on  the  salt  water 
side  also. 

Q.  Do  you  get  scale  on  the  salt  water  side  of  a 
lubricating  oil  cooler  over  a  period  of  time? 

A.     Yes. 

Q.  Considerable  scale  accumulates  there  during 
circulation  of  salt  water,  does  it  not? 

A.     Yes,  it  can. 

Q.  If  all  of  that  scale  and  other  dirt  that  you 
have  spoken  about  that  would  accumulate  primarily 
on  the  lubricating  oil  side  is  not  removed,  then 
what  would  you  say  as  to  the  effectiveness  of  a 
hydrostatic  test  at  50  pounds  pressure? 

A.     I  want  to  get  the  question  straight. 

Q.     Read  the  question,  please. 

(Last  question  read  by  reporter.) 
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Mr.  Hokanson:  May  it  please  the  Court,  while 
the  scope  of  the  latitude  allowed  in  cross-examina- 
tion is  greater,  to  be  sure,  that  in  direct,  this  being 
in  the  nature  of  a  hypothetical  question  I  assume 
the  same  rules  apply  concerning  the  conditions  or 
assumptions  to  be  made  in  the  question. 

The  Court:     That  is  a  correct  assumption. 

Mr.  Hokanson:  Therefore,  I  submit  the  question 
is  improper  for  the  reason  that  there  is  no  evidence 
in  this  record  concerning  the  amount  of  dirt  or 
scale  on  [1430]  this  cooler,  if  reference  is  now  made 
to  the  time  prior  to  its  cleaning  at  Winslow.  There 
is  evidence  concerning  the  extent  of  the  scale  prior 
to  the  cleaning  of  the  cooler  at  Long  Beach. 

Mr.  Howard :  Your  Honor,  I  am  asking  the  wit- 
ness to  make  an  assumption  that  there  was  scale 
on  the  salt  water  side  of  the  cooler  and  dirt  on  the 
lubricating  oil  side,  as  he  said  would  accumulate 
over  a  period  of  time. 

The  Court:     Do  you  put  it  in  that  form? 

Mr.  Howard:    Yes,  Your  Honor. 

Q.  If  you  will  consider  it  with  that  assumption, 
as  you  have  testified  would  accumulate  over  a  pe- 
riod of  time,  make  that  assumption  that  such  a  con- 
dition would  exist? 

A.     Assuming  that 

The  Court:  Answer  directly  without  discoursing 
statements. 

A.  Yes,  scale  left  after  the  cleaning  would  have 
some  effect  upon  the  hydrostatic  test  for  tightness. 
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Q.  Did  you  conclude  your  answer  to  that  ques- 
tion? 

A.  My  answer  was  that  scale  left  in  there  after 
a  cleaning  process  would  have  some  effect  upon  the 
hydrostatic  test. 

Q.  Have  you  seen  this  particular  model  Harrison 
cooler  opened  up  in  your  experience  with  the  ship- 
yards? [1431] 

A.  I  can't  identify  it  by  that  number,  although 
I  am 

Q.  In  your  previous  examination,  an  assumption 
has  been  made  that  the  gasket  on  the  oil  side  would 
cover  the  soldered  seams  that  connect  the  core  of 
the  cooler  with  the  housing.  Do  you  know  whether 
that  gasket  does  go  over  the  seam  or  not? 

A.  I  am  quite  certain  the  gasket  does  go  over 
the  seam. 

Q.     You  are  quite  certain  it  does? 

A.     I  am  quite  certain  it  does,  yes,  sir. 

Q.  It  is  on  the  basis  of  that  assumption  that  you 
express  the  opinion  that  no  water  could  leak  through 
those  seams  and  contaminate  the  lube  oil,  assuming 
that  there  were  leaks  in  the  seam? 

A.  It  was  on  that  basis  that  I  said  no  water 
would  leak  through. 

Q.  If  it  were  shown  that  the  gasket  did  not  cover 
that  soldered  seam,  then  would  your  opinion  be 
different? 

A.  My  opinion  would  be  modified  only  slightly, 
that  there  mav  be  a  small  leak  through  there.     As 
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I  recall  in  my  previous  testimony,  tliat  was  under 
the  assumed  condition  of  a  pump  capable  of  deliver- 
ing  100   pounds   pressure   was   connected   to    that 
line. 

Q.  And  you  are  assuming  leaks  in  the  soldered 
seams  ? 

A.  I  am  assuming  that  there  are  leaks  there, 
yes,  sir.  [1432] 

Q.  In  a  subsequent  answer,  you  expressed  your 
opinion  that  there  was  something  radically  wrong 
with  the  engine  that  would  cause  the  galling  of 
the  gears,  and  you  mentioned  as  one  of  the  bases 
for  that  opinion  that  there  was  clogging  of  the  oil 
lines  to  the  gears,  do  you  recall  that? 

A.     Yes,  I  recall  that. 

Q.  Would  your  opinion  be  different  if  it  were 
demonstrated  that  an  additional  oil  line  had  been 
hooked  up  to  those  particular  gears  before  the 
breakdown  ? 

A.  That  would  depend  upon  where  that  addi- 
tional oil  line  was  connected.  There  may  have  been 
a  clogging  of  that  oil  line  as  originally  installed  and 
then  the  new  oil  line  connected  at  some  point  down- 
stream from  that  clogged  location. 

Q.  If  it  were  shown  that  the  new  oil  line  were 
not  in  any  way  connected  with  the  old  oil  line,  then 
would  your  opinion  be  different? 

A.  A"es,  my  opinion  would  be  different,  because 
then  it  should  get  proper  lubrication. 

Q.     In  the  same  answer,  you  mentioned  as  one 


vs.  E.  A.  Black  et  al.,  etc.  1593 

(Testimony  of  Frank  E.  Bliunberg.) 
of  the  factors  affecting  your  opinion  the  fact  that 
the  engine  was  overheated.  Isn't  it  a  fact  that  that 
overheating  might  have  been  caused  by  dirty  and 
scaly  heat  exchangers  cooling  the  resh  water  that 
went  through  the  cylinder  jackets? 

A.  While  that  is  possible,  it  is  more  probable 
due  to  the  general  condition  of  the  engine,  that  it 
was  due  to  some  [1433]  maladjustment  within  the 
engine. 

Q.  If  the  heat  exchangers  where  the  salt  water 
cools  the  fresh  water,  which  in  turn  cools  the 
cylinder  jackets,  are  not  functioning  properly, 
wouldn't  that  be  one  of  the  first  things  you  would 
look  for  as  an  explanation  of  the  overheating  of 
the  engine? 

A.  That  would  be  one  of  the  things  to  look  for, 
yes,  sir. 

Q.  If  the  heat  exchangers  that  cool  the  fresh 
water  are  dirty  and  were  not  efficiently  operating, 
then  that  would  be  a  likely  cause  and  explanation 
of  the  overheating  of  the  engine"? 

A.  That  is  a  possible  cause  of  the  overheating 
of  the  engine. 

Q.     It  is  one  of  the  most  likely,  isn't  it? 

A.  I  would  say  not  one  of  the  most  likely,  Ijut 
it  is  a  possible  cause. 

Q.     Now,  as  to  these  valves  hitting  the  pistons 

The  Court:  The  Court  at  this  time  will  indulge 
five   more  minutes   of  examination   for  all   of  the 
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remainder  of  the  examination  that  is  to  be  done 

today. 

Mr.  Howard :    Very  well,  Your  Honor. 

Mr.  Hokanson :  Is  that  with  the  reservation  that 
I  have  the  right 

The  Court:  You  will  have  to  recall  the  witness 
some  other  day,  not  today.  [1434] 

Mr.  Howard :  I  will  waive  further  cross-examina- 
tion of  this  witness. 

The  Court:  Those  connected  with  this  case  are 
excused  until  Monday  morning,  the  18th  day  of 
April,  at  10:30  o'clock  in  the  forenoon. 

I  may  not  be  able  to  begin  this  case  at  that  time, 
but  I  will  do  all  I  can  to  effect  a  recommencement 
of  the  proceedings  in  this  case  at  that  hour. 

(At  12:10  o'clock  p.m.,  Saturday,  April  16, 
1949,  proceedings  adjourned  until  10:30  o'clock 
a.m.,  Monday,  April  18,  1949.) 

April  18,  1949,  11:15  o'clock,  a.m. 

Mr.  Howard:  I  have  no  further  questions  on 
cross-examination  of  this  witness. 

The  Court:  You  may  proceed  with  the  redirect 
examination. 

Redirect  Examination 

By  Mr.  Hokanson : 

Q.  Mr.  Blumberg,  witli  res]:)cct  to  the  matter  of 
heat  [1435]  excliangers  being  the  cause  of  the  over- 
heating of  the  engine,  assume  that  a  heat  exchanger 
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which  is  used  for  the  puri^ose  of  cooling  fresh  water 
which  is  circulated  in  the  jackets  of  the  cylinders 
had  certain  leaks :  would  that,  in  your  opinion,  cause 
an  increase  in  the  jacket  water  temperature? 

A.     No,  it  could  not. 

Q.     Why  not? 

A.  However,  that  would  depend  upon  the  amount 
of  the  leak.  If  the  salt  water  leaked  into  the  fresh 
water,  the  fresh  water  system  would  have  an  in- 
crease in  quantity  and  that  would  show  up  by  an 
increase  in  the  exj^ansion  tank,  which  is  located  on 
top  of  the  engine,  and  if  there  is  an  appreciable 
amount,  that  expansion  tank  would  overflow. 

If  the  fresh  water  leaked  into  the  salt  water,  there 
would  be  a  decrease  in  the  water  in  the  expansion 
tank,  and  after  a  period  of  time  if  it  wasn't  ob- 
served— that  is,  if  no  one  observed  the  expansion 
tank — there  might  be  sufficient  quantity  leak  out  of 
the  fresh  water  system  to  effect  the  cooling.  That, 
however,  would  take  considerable  time  and  it  should 
be  detected  earlier  than  that. 

Q.  Is  it  part  of  engineering  procedure  to  ascer- 
tain the  amount  of  fresh  water  you  have  for  jacket 
water  cooling? 

A.  Yes,  the  engineering  officer  on  watch  should 
observe  that  at  frequent  intervals. 

Q.  Assume,  Mr.  Blumberg,  that  a  heat  ex- 
changer in  the  [1436]  same  condition  as  the  lubricat- 
ing oil  cooler;  and  assume  that  the  lubricating  oil 
cooler  had  at  all  times  maintained  proper  tempera- 
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ture  of  the  lubricating  oil:  in  your  opinion,  could 
the  condition  of  the  heat  exchangers  cause  an  in- 
crease in  the  temperature  of  the  jacket  water? 

A.     No,  it  could  not  cause  that. 

Q.  Can  you  at  sea  determine  the  condition  of 
a  heat  exchanger  or  lubricating  oil  cooler? 

Mr.  Howard :    Of  the  type  on  the  Urania,  counsel  ? 

Mr.  Hokanson:    Yes. 

The  Court:  Specify  in  your  question  what  con- 
dition you  are  referring  to. 

Q.  Is  it  possible  through  inspection  to  determine 
the  existence  of  leaks  on  coolers  of  the  Harrison 
type  at  sea? 

A.  Leaks  can  be  detected  in  two  ways.  One  is 
by  a  loss  or  a  gain  in  the  liquid  passing  through  the 
cooler.  That  other  would  be — I  would  like  to  modify 
my  answer.  There  would  only  be  one  way  that  I 
can  think  of,  by  a  loss  or  gain  of  fluids. 

Q.  By  opening  up  the  exchanger,  could  it  be 
determined  ? 

A.  May  I  ask  for  a  clarification  of  the  question? 
Are  we — that  is  determining  whether  it  is  leaking 
or  not? 

Q.     Yes. 

A.  Just  by  opening  \\\)  the  heat  exchanger,  it 
would  be  difficult  to  determine  whether  it  was  leak- 
ing or  not.  [1437] 

Q.  Hut  })y  the  application  of  tests  could  it  be 
determined  ? 
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The  Court:  Tliat  involves  further  questions  as 
to  what  tests  you  refer  to. 

Q.  How  would  an  engineer  determine  that,  if  he 
suspected  a  leak  in  a  cooler? 

Mr.  Howard:  I  object  to  this  line  of  questioning 
an  improper  redirect  examination. 

The  Court:     I  am  inclined  to  think  the  same. 

Mr.  Hokanson :    I  have  no  further  questions. 

Recross-Examination 

By  Mr.  Howard: 

Q.  Assume  that  your  fresh  water  heat  exchanger 
was  scaly  on  the  salt  water  side,  or  contained  dirt 
or  other  foreign  matters,  wouldn't  that  affect  the 
efficiency  of  the  salt  water  cooling  ? 

A.     Yes,  that  would  affect  the  efficiency  of  it. 

Q.  If  you  had  a  dirty  and  scaly  cooler,  that 
might  explain  the  overheating  of  your  engine,  would 
it  not? 

Mr.  Hokanson:  I  am  going  to  object  to  that. 
There  is  no  evidence  in  the  record  whatever  of  the 
fact  that  there  was  a  dirty  exchanger  in  this  case. 

The  Court:  It  is  cross-examination.  The  objec- 
tion is  overruled.  [1438] 

Q.  Assuming  that  the  fresh  water  heat  exchang- 
ers were  dirty  or  contained  scale,  boiler  scale,  would 
that  not  affect  the  efficiency  of  your  heat  exchanger 
as  a  cooler? 

Mr.  Hokanson:    Same  objection. 

The  Court:     Overruled. 
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A.  It  would  affect  the  efficiency  of  it  in  this  man- 
ner, that  if  the  heat  exchanger  became  sufficiently 
clogged  with  scale  or  dirt,  then  it  would  cause  the 
engine  to  overheat.  However,  such  a  condition  could 
be  detected  by  observing  the  proper  gauges. 

Mr.  Howard:     I  have  no  further  questions. 

Mr.  Hokanson:  By  gauges,  you  mean  the  ther- 
mometer on  the  core  of  the  heat  exchanger? 

The  Witness:  I  refer  principally  to  i^ressure 
gauges. 

Mr.  Hokanson:    No  further  questions. 

The  Court:    You  may  step  down. 

(AVitness  excused.) 

The  Court :    Call  the  next  witness. 
Mr.  Hokanson:    Mr.  Amdahl.  [1439] 

ALFRED  A^IDAHL 

called  as  a  witness  by  and  on  behalf  of  libelants, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  ]\Ii\  Hokanson: 

Q.     State  your  name,  please? 

A.     Alfred  Amdahl. 

Q.     Where  do  you  live? 

A.     I  live  in  Winslow. 

Q.     Wliat  is  your  occupation? 

A.     Electrician,  journejonan  electrician. 

Q.     For  whom  do  you  work? 
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A.  At  present,  the  Commercial  Ship  Repair  at 
Winslow. 

Q.     How  long  have  you  been  an  electrician'? 

A.     Since  1937. 

Q.  What  experience  have  you  had  as  an  elec- 
trician?   Where  did  you  get  your  training? 

A.  I  went  to  a  trade  school  at  Chicago,  Coyne 
Electric  in  Chicago. 

Q.     When  was  that? 

A.  That  was  in  the  fall  of  1937.  I  came  out  in 
the  early  summer  in  1938,  I  came  out  of  school. 

Q.  What  did  you  do  after  completion  of  that 
training  ? 

A.     You  mean  what  type  of  work? 

Q.     Yes. 

A.  I  worked  as  a  wire  man  in  homes,  wiring 
homes,  and  also  installing  wind  chargers  in  the  Mid- 
dle West ;  worked  out  here  at  the  Coast  with  a  power 
plant  on  the  Columbia  River  for  about  tw^o  and  a 
half  years;  and  down  in  Oregon,  Hermiston,  Oregon, 
at  the  ammunition  depot,  was  there  for  about  a  year 
and  a  half;  and  came  out  here  to  the  Coast  in  1942 
and  went  to  work  with  the  Winslow  Marine  Rail- 
way, and  have  been  there  most  of  the  time  since 
•then. 

Q.  Were  you  working  for  the  Winslow  yard  in 
the  months  of  August,  September  and  October, 
1948?  A.     Yes. 

Q.     Do  you  remember  the  vessel  Urania? 

A.     Yes. 
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Q.  A¥ere  you  aboard  the  vessel  on  her  sea  trial 
October  6,  1948?  A.     Yes,  I  was. 

Q.     In  what  capacity  v\^ere  you  aboard? 

A.  I  was  in  charge  of  electrical  work,  to  see  that 
everything  fuctioned  all  right,  or  any  trouble  that 
might  develop,  being  it  was  a  test  run. 

Q.  Did  you  observe  the  operation  of  the  tele- 
motor  system?  A.    Yes,  I  did.  [1441] 

Q.  Can  you  state  whether  it  was  functioning  on 
that  trial?  A.     Yes,  it  was  in  operation. 

Q.  State  how  it  operated,  without  describing 
the  system.  I  want  to  know  whether  it  operated 
properly  or  not. 

A.  As  far  as  it  was  brought  to  my  attention, 
there  was  no  complaints. 

The  Court:  Do  you  know  of  anybody  on  board 
the  ship  that  day  whose  business  it  was  to  see  to  it 
that  it  did  operate  properly  and  determine  that 
fact?  Your  answer  is  from  your  standpoint  ac- 
curate, but  it  does  not  give  us  any  information. 
Who  was  on  that  ship  that  day  whose  business  it 
was  to  see  that  that  telemotor  system  was  oj^erating 
properly,  if  you  know? 

The  AYitness:  Mr.  Williams — I  don't  remember 
his  first  name. 

The  Court:  Was  it  the  Mr.  Williams  who  was 
employed  by  the  owner  of  the  Urania? 

The  Witness:    T  think  he  was. 

The  Court:  Did  the  libelants,  the  ship  repair 
yard,   have   anybody    on   board,    an    electrician    or 
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anybody   else   familiar   with   that   business,   whose 

duty  it  was  to  make  that  operate,  if  you  know'? 

The  Witness:  Not  as  an  electrician.  The  cap- 
tain  

The  Court:  Obviously  this  witness  does  not 
know  [1442]  anything*  about  the  fact.  If  you  think 
of  something  else,  you  should  ask  him  that. 

Mr.  Hokanson:  I  think  he  mismiderstands  the 
question. 

Q.     What  was  your  purpose  aboard  the  vessel? 

A.  It  was  to  observe  that  everything  was  operat- 
ing properly. 

Q.  What  phase  of  the  telemotor  system  was  it 
your  function  to  observe? 

A.  The  electrical  end,  the  motor  and  whatever 
electrically  was  connected  with  it. 

Q.     Did  you  observe  it?  A.     Yes. 

Q.     For  how  long  a  period? 

A.  Intermittently  through  the  voyage,  when  we 
were  out. 

The  Court:  Is  there  anybody  who  observed  it 
not  intermittently  but  all  the  time,  as  he  was  sup- 
posed to  do?  Do  you  know  of  anyone  who  did  it 
without  the  necessity  of  saying  that  he  did  it  inter- 
mittently. 

The  Witness :    No,  I  don't  think  so. 

Q.  You  had  other  duties  besides  observing  the 
telemotor  system,  is  that  right? 

A.     That  is  right. 

Q.     So  far  as  you  were  concerned,  it  was  func- 
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tioning   properly?  A.     That   is   right.    [1443] 

Q.     Had  there  been  any  trouble  at  any  time 
with  the  telemotor  on  the  sea  trial*? 

A.     No,  there  was  no   trouble   that   I   recollect. 

Q.  Was  it  used  at  all  times  in  the  sea  trial,  if 
you  know? 

A.  Well,  not  being — ^not  standing  watch  over  it 
all  the  time,  I  couldn't  say,  because  I  wasn't. 

Q.  You  were  there  to  be  called  in  the  event 
any  trouble  developed  with  any  electrical  part  of 
the  system?  A.     That  is  right. 

Q.     Were  you  called  for  any  trouble  ? 

A.     No,  not  on  the  telemotor. 

The  Court:  Were  you  called  for  any  other 
trouble  ?  I  would  be  interested  to  know  if  you  were 
called  for  am^thing  that  was  not  working  right? 

A.  Well,  I  think  it  was  kind  of  late  when  we 
come  in.  I  remember  we  had  a  few  things  with 
some  of  the  running  lights,  when  we  put  them  on. 

The  Court:  Those  are  the  outside  lights  on  the 
vessel  ? 

The  Witness :    Yes,  sir. 

The  Court :  Was  there  anything  about  the  engine, 
the  machinery  that  propels  the  vessel  or  assists  in 
navigating  the  vessel,  that  showed  u])  wrong  and 
had  to  be  corrected  or  tests  made  to  see  what  was 
wrong,  or  [1444]  anything  of  that  sort? 

The  Witness:    Not  as  I  recollect. 

The  Court:  As  you  recollect?  Have  you  been 
on  trial  runs  of  so  manv  vessels  since  the  date  this 
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trial  run  was  made  that  you  don 't  recall  it  and  have 

them  confused  in  your  mind,  is  that  the  situation? 

The  Witness:     No. 

The  Court:  What  you  are  saying  does  not  give 
me  any  information  at  all.   Proceed. 

Q.  Was  there  anything  wrong  with  the  ship,  to 
your  knowledge,  after  the  trial  run  was  completed? 

A.     Not  as  far  as  I  know,  no. 

Q.  Not  anything  within  your  personal  knowl- 
edge ?  A.     That  is  right. 

Q.  Was  anything  wrong  brought  to  your  atten- 
tion from  anyone  else? 

A.  I  would  like  to  answer  there  that  on  the 
trial  run  you  may  have  a  little  adjustment  to  do  here 
and  there;  like  we  had  salt  water  pumps  and  the 
])ressure  switches  on  them,  sometimes  they  will 
need  a  little  calibration  or  adjustment,  but  I  couldn't 
say  it  was  really  trouble. 

Q.  In  other  words,  the  function  of  the  trial  rmi 
is  to  make  any  minor  adjustments  or  major  adjust- 
ments that  appear  ?  A.     That  is  right. 

Mr.  Howard:  I  object  to  the  question  as  lead- 
ing. [1445] 

The  Court:    Overruled. 

Mr.    Hokanson:     I   have   no    further   questions. 
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Cross-Examiiiation 
By  Mr.  Howard : 

Q.  What  was  the  nature  of  the  check  or  opera- 
tion you  yourself  made  of  the  functioning  of  the 
telemotor  system  on  the  trial  trip  ? 

A.  I  watched  the  operation  of  the  electric  motor 
that  drives,  and  the  contactors. 

Q.    Where  were  you  at  the  time? 

A.     Watching  the  operation. 

Q,     What  part  of  the  ship  ? 

A.  In  the  after  steering — or  where  your  quad- 
rant is,  the  after  end  of  the  ship. 

Q.  How  long  were  you  down  there  during  the 
trial? 

A.  I  w^ould  say  the  time  to  observe  it — maybe  15 
or  20  minutes  at  a  time,  when  I  did  observe  those 
things,  the  operation  of  them. 

Q.  Will  you  go  ahead  now  as  to  the  nature  of 
the  check  or  operation  you  made  in  the  after 
steering  ? 

A.  Like  I  say,  it  was  to  watch  the  motor  when 
you  steer,  to  see  whether  it  does  any  sparking  or 
functions  properly  that  way. 

Q.  What  did  you  observe  at  that  time  as  to  the 
functioning?  A.     It  worked  very  good. 

Q.  Was  the  wheel  being  turned  one  way  or  the 
other  at  the  time,  or  was  she  on  a  steady  course? 

A.  No,  it  was  not  turned  from  left  rudder  to 
right  rudder,  not  steady. 

Q.     Who  was  with  you  at  this  time? 
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A.  That  I  wouldn't  say.  I  may  have  been  alone. 
There  was  another  electrician  assisting  me  and  we 
covered  the  ship  from  the  engineroom.  Whether  he 
was  with  me  or  I  was  alone  I  couldn't  say. 

Q.  Did  you  make  any  adjustment  whatever  in 
the  telemotor  engine  during  the  trial  trip"? 

A.     No. 

Q.     Or  after  your  return  from  the  trial  trip? 

A.     No. 

Q.  Do  you  know  of  your  own  personal  knowledge 
whether  anyone  else  connected  with  Commercial 
Ship  Repair  made  any  adjustment  or  corrective 
repair  to  the  telemotor  system  during  the  course  of 
the  trial,  to  your  knowledge  ? 

A.     I  don't  think  so. 

Q.  Or  after  return  of  the  vessel  from  the  trial 
trip?  A.     No. 

Mr.  Howard:    No  further  questions. 

Mr.  Hokanson:    No  further  questions.  [1447] 

The  Court :     You  may  step  down. 
(Witness  excused.) 

HERMAN  SANWICK 

called  as  a  witness  by  and  on  behalf  of  libelants, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Hokanson: 

Q.     State  your  full  name,  please. 
A.     Herman  Sanwick. 
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Q.     Where  do  you  live^ 

A.     1306  Queen  Anne  Avenue. 

Q.     What  is  your  occupation? 

A.     Marine  engineer. 

Q.     How  long  have  you  been  a  marine  engineer? 

A.     Since  1914. 

Q.     What  licenses  do  you  hold? 

A.  Unlimited  license  for  Diesel  internal  com- 
bustion engines. 

Q.     Since  how  long? 

A.     Since  1918,  my  first  license. 

Q.     How  long  have  you  been  going  to  sea? 

A.     Since  that  time.  [1448] 

Q.  Would  you  state  w^hat  your  experience  has 
been  as  an  engineer  in  the  past  20  years? 

A.  I  have  been  operating  mostly  in  Alaska,  on 
sea  voyages  to  Alaska  for  different  companies,  and 
since  1923  I  started  with  the  Interior  Department 
as  chief  engineer  for  them  on  the  Boxer,  and  later 
on  the  North  Star.  We  made  many  voyages  to 
Alaska,  up  to  the  North  Arctic,  Point  Barrow  and 
places  of  that  kind. 

In  1939,  1940  and  1941  the  United  States  Ant- 
arctic Exi^edition  was  organized  and  at  that  time 
I  was  chief  engineer  on  the  flagship  of  that  expedi- 
tion in  command  of  Admiral  Eichard  E.  Byrd,  and 
in  1941  we  turned  the  ship  over  to  the  Navy  in  the 
Boston  Navy  Yard. 

Q.  After  you  turned  the  ship  over  to  the  Navy 
Yard,  what  did  you  do? 
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A.  I  came  back  to  Seattle,  and  about  the  first 
of  1942,  approximately  January,  I  went  to  work  for 
the  Winslow  Marine  Shipyard.  They  had  a  con- 
tract to  build  17  Navy  ships  for  the  Navy.  They 
were  Diesel  powered,  electric  drive  and  so  on,  and 
I  stayed  with  that  job  throughout  the  completion 
of  the  contra-ct  as  their  chief  engineer  as  regards 
testing  this  equipment  and  checking  all  of  the  ships 
and  making  trial  runs  and  shake  down  cruises  for 
the  Nav}^  before  those  ships  were  accepted  by  the 
Navy,  and  I  was  on  that  job  until  the  last  part  of 
1945.  [1449] 

Q.  How  many  Diesel  Navy  vessels  did  you  test 
during  that  period?  A.     17. 

Q.     What  are  you  doing  at  the  present  time? 

A.  At  the  present  time  I  am  working  for  the 
Commercial  Ship  Repair.  They  have  a  contract  to 
convert  and  build  a  new  fireboat  for  the  city  of 
Seattle,  and  I  am  in  charge  of  that  job  for  the 
Commercial  Ship  Repair  as  regards  to  construction 
and  machinery  installation,  and  later  on  the  trials 
and  tests  of  that  ship. 

Q.     What  type  of  vessel  is  that? 

A.  It  is  a  Diesel  powered,  electric  drive  ship, 
approximately  3000  horsepower,  with  the  three  dif- 
ferent engines  that  are  going  to  be  installed  in  this 
ship. 

Q.  You  were  not  working  at  Winslow  during 
August,  September  and  October  of  1948,  were  you  ? 
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A.     No,  I  was  not. 

Q.     When  did  you  first  go  over  there? 

A.     February  1,  1949. 

The  Court :  AVhere  did  you  go  and  what  did  you 
begin  to  do  at  that  time? 

The  Witness:  I  went  to  work  in  charge  of  this 
fireboat  for  the  Commercial  Ship  Repair. 

The  Court:     Do  you  mean  the  Duwamish? 

The  Witness:     The  Duwamish,  yes,  sir.  [1450] 

Q.  In  the  course  of  your  experience  as  a  Diesel 
engineer,  have  you  had  occasion  to  test  heat  ex- 
changers or  coolers  ? 

A.     Yes,  I  have,  a  number  of  times. 

Mr.  Howard:  At  this  time  I  would  like  to  enter 
an  objection  to  any  interrogation  of  this  witness  as 
an  expert  witness  on  the  ground  that  he  has  testified 
he  was  formerly  employed  for  a  period  of  several 
years  by  the  Commercial  Ship  Repair  and  is  now 
employed  by  the  Commercial  Ship  Repair,  and  he 
has  also  testified  that  he  was  not  employed  by  the 
Commercial  Ship  Rei3air  in  the  months  in  which 
the  Tanker  Urania  was  in  their  yard;  hence  I  sub- 
mit to  Your  Honor  that  he  is  an  employee  of  a 
party  to  this  cause,  not  having  any  direct  personal 
knowledge  of  the  conditions  of  this  ship,  that  he 
would  hardly  qualify  as  an  expert  witness  because 
of  the  obvious  bias  that  he  would  have  by  reason 
of  his  past  emploj^ment  and  present  employment. 

The  Court:  Did  you  consider  that  in  connection 
with  the  authorities,  as  to  whether  or  not  under  the 
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authorities  it  is  competent  to  call  such  a  witness  as 

an  expert? 

Mr.  Hokanson:  May  it  please  Your  Honor,  Mr. 
Howard  has  inadvertently  misstated  this  witness' 
history  when  he  said  he  was  formerly  employed 
by  Commercial  Ship  Repair.  [1451] 

The  Court:  It  was  the  Winslow  Marine  Com- 
pany? 

Mr.  Howard:  I  beg  your  pardon,  I  should  have 
said  the  Winslow  Marine. 

Mr.  Hokanson:  Which  is  the  predecessor  in  in- 
terest of  the  present  company,  Your  Honor,  and 
had  no  connection  here.  With  respect  to  the  objec- 
tion Mr.  Howard  makes,  an  expert  is  an  expert  ir- 
resjDective  of  his  employment.  Obviously,  any  expert 
witness  is  called  by  one  party  or  the  other;  to  that 
extent,  his  bias  or  prejudice  is  a  matter  for  the 
Court  to  determine. 

The  Court:     Do  you  have  any  law? 

Mr.  Hokanson:  I  have  no  authorities  in  answer 
to  it,  but  I  w^ould  submit  there  is  no  rule  of  law,  to 
my  knowledge,  which  would  iDrohibit  a  man  from 
testifying  as  an  expert  merely  because  he  is  em- 
ployed by  a  party  to  the  action. 

The  Court:  Does  either  side  have  any  law,  in 
your  trial  brief  or  otherwise? 

Mr.  Howard:     I  haven't.  Your  Honor. 

Mr.  Hokanson:     No,  Your  Honor. 

The  Court:     The  objection  is  overruled. 

Q.     Do  you  recall  the  last  question? 
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A.    Yes. 

Q.  In  that  connection,  can  you  state  what  the 
practice  is  with  respect  to  the  pressure  test  to  be 
applied  in  testing  [1452]  a  heat  exchanger  in  ship- 
yards? What  factors  are  taken  into  account  in 
determining  the  amount  of  pressure? 

Mr.  Howard:  Are  you  asking  the  question  gen- 
erally or  as  to  any  particular  type  of  heat  ex- 
changers ? 

Mr.  Hokanson:  I  am  asking  it  generally  about 
heat  exchangers. 

A.  The  pressure  required  would  be  two  times 
the  working  pressure,  whatever  that  heat  exchanger 
was  used  for.  That  is  on  the  new  installation.  On  a 
used  installation,  after  it  has  been  in  operation. 
Coast  Guard  inspection  is  one  and  a  half  times  that 
working  pressure. 

Q.  You  have  reference  to  the  highest  working 
pressure  of  a  unit?  A.     Yes. 

Q.  Assuming  that  a  heat  exchanger,  a  used  heat 
exchanger  or  cooler,  has  a  working  pressure  of  18 
pounds  on  the  lubricating  oil  side  and  7  pounds  on 
the  salt  water  side:  what  in  your  opinion  would 
be  an  adequate  hydrostatic  test? 

A.     Two  times  18. 

Q.  Would  50  pounds  hydrostatic  test  be  an 
adequate  test,  in  your  opinion? 

A.     Yes,  it  would. 

Q.  In  your  experience  with  marine  vessels,  can 
you  state  whether  it  is  possible  for  leaks  to  develop 
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in  [1453]  soldered  seams  of  heat  exchangers  on  a 

voyage?  A.     That  is  possible. 

Q,     What  might  cause  it? 

A.  That  would  be  hard  to  state.  It  might  be  a 
defect  in  the  solder,  and  break  loose. 

Q.     Would  vibration  have  any  effect  on  it? 

A.     I  could. 

Q.  Assume  that  a  560  horsepower  six  cylinder 
Diesel  engine,  a  vessel  powdered  by  such  an  engine, 
leaves  Puget  Sound  on  October  15  and  according 
to  its  log  travels  a  period  of  ten  days  down  the 
Coast  approximately  2000  miles;  and  that  during 
that  period  its  operation  is  normal  and  effi-cient; 
and  that  on  the  10th  day  of  its  voyage  the  lubri- 
cating oil  is  changed;  assume  that  on  the  following 
day  the  lower  helical  timing  gears  of  that  Diesel 
engine  become  galled;  assume  further  that  such  a 
vessel  when  it  started  out  had  leaks  in  its  lubri- 
cating oil  cooler;  assume  further  that  the  pressure 
on  that  cooler  was  18  pounds  on  the  oil  side,  7 
pounds  on  the  water  side;  assume  further  that  no 
auxiliary  pumps  of  any  kind  were  used  during  that 
voyage :  do  you  have  an  opinion  as  to  whether  that 
galling  could  be  caused  by  lubricating  oil  contami- 
nated by  sea  water? 

The  Court:     The  answer  should  be  yes  or  no. 

The  Witness:     I  have  an  opinion,  yes.  [1451] 

Q.     What  is  your  opinion? 

A.  My  opinion  would  be  that  if  the  oil  were  con- 
taminated with  sea  water  or  dirt,  that  before  the 
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galling  of  these  gears  happened  there  would  be 
trouble  showing  up  in  your  crank  bearings,  journal 
bearings  and  other  working  parts  of  the  engine 
before  the  timing  gears  were  damaged  to  the  extent 
that  they  were  galled. 

Q.  Assume  that  there  was  no  damage  to  those 
other  bearings :  would  it  be  possible,  in  your  opinion, 
for  the  galling  to  be  caused  by  the  contamination 
of  the  oil  by  sea  water  ?  A.     No. 

Q.     Why  not? 

A.  For  the  reason  that  no  other  part  of  the 
engine — as  I  said,  crank  bearings  and  journals  and 
those  working  parts  would  give  you  trouble  and 
show  up  trouble  before  timing  gears  would  show 
up  trouble  because  of  contamination  in  the  oil. 

The  Court:  What  is  it  that  causes  you  to  think 
that  those  would  be  damaged  first? 

The  Witness:  For  the  reason  that  crank  bear- 
ings work  under  your  oil  pressure.  They  are  a  fric- 
tion bearing  and  they  are  the  ones  that  are  driving 
that  crankshaft  around  and  delivering  the  power 
to  the  crankshaft,  and  the  minute  oil  becomes  con- 
taminated to  [1455]  any  degree,  the  lubricating 
quality  in  that  oil  is  broken  down,  and  when  that 
lubricating  quality  is  broken  down,  the  film  between 
the  crank  bearing  itself  and  the  steel  crankshaft — 
the  two  <?ome  in  direct  contact,  and  when  they  come 
in  direct  contact,  they  build  up  frictional  heat  to 
such  an  extent  that  you  would  certainly,  or  very 
shortly,  burn  your  crank  bearing  out. 
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The  Court:  So  far  as  anything  you  have  said, 
you  might  have  the  same  condition  in  the  gears. 
Perhaps  you  would  not,  but  so  far  as  anything  you 
have  said  up  to  this  time,  you  might  also  have  the 
same  situation  in  the  helical  gears. 

Q.  Assume  that  the  helical  gears  are  lubricated 
by  the  same  oil — I  assume  you  included  that  in 
your  answer?  A.     Yes. 

Q.  And  assume  further  that  during  this  period 
the  temperature  of  the  lubricating  oil  remained 
relatively  constant ;  assume  further  that  prior  to  the 
galling  of  the  helical  timing  gears  the  main  bearing 
temperature  did  not  vary,  did  not  exceed  100°  and 
varied  between  90°  and  100° :  w^hat  further  obser- 
vation do  you  have,  if  you  have  an  observation  to 
make,  with  respect  to  the  cause  of  the  galling  of 
those  gears? 

A.  The  only  comment  I  could  make  on  that 
would  be  a  possible  mechanical  defect  that  would 
start  that  condition  [1456]  to  develop. 

Q.     Of  what  character? 

A.  Possibly  a  broken  tooth  or  something  on  that 
order  which  would  get  between  the  two  revolving 
gears,  and  that  in  turn  naturally  w^ould  force  the 
gears  apart  and  possibly  bend  your  vertical  shaft 
or  something  on  that  order,  and  if  they  were  then 
out  of  line,  of  course  they  would  continue  to  gall 
and  eventually  be  considerably  galled. 

The  Court:     Does  either  the  witness  or  counsel 
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appreciate  that  the  record  does  not  yet  have  a  re- 
sponse to  the  Court's  last  remark? 

Mr.  Hokanson:     Yes,  Your  Honor. 

Q.  What  happens  to  lubricating  oil  with  respect 
to  its  temperature  in  a  Diesel  engine  when  it  be- 
comes contaminated  by  sea  water? 

A.  If  oil  becomes  contaminated  with  sea  water 
to  any  degree,  the  lubricating  qualities  of  that  oil 
would  not  be  perfect ;  therefore  the  engine  working 
parts  would  build  up  a  certain  amount  of  additional 
heat  and  that  in  turn  would  heat  the  lubricating  oil 
because  the  lubricating  oil  pi-cks  that  heat  up — in 
other  words,  the  oil  temjDerature  would  rise. 

Q.  If,  in  the  supposititious  case  that  I  have 
stated,  you  do  not  have  an  abnormal  temperature 
on  your  main  bearings  according  to  the  log,  what 
does  that  indicate  with  respect  to  the  quality  of  the 
lubricating  oil?  [1457] 

A.  That  would  indicate  the  oil  was  in  good  lu- 
bricating condition. 

Q.  Could  it  remain  at  normal  temperature  if  the 
lubricating  oil  had  lost  its  viscosity  to  the  extent 
that  it  would  gall  the  timing  gears? 

A.     I  do  not  think  so. 

The  Court:  Since  counsel  lias  not  asked  him,  I 
would  like  to  ask  him  to  state  again,  if  you  know, 
the  reason  wliy  in  your  theory  of  the  case  the  main 
engine  bearings  would  become  damaged  before  the 
helical  gears,  if  the  cause  of  damage  was  contamina- 
tion of  the  lubricating  oil?    What  you  have  said 
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discusses  a  situation  with  respect  to  the  main  bear- 
ings, but  it  does  not  relate  it  to  the  situation  of  the 
helical  gears. 

The  Witness*:  To  that  I  would  say  that  a  Diesel 
engine  is  so  designed  that  where  you  have  a  cir- 
culating oil  system  on  an  engine  that  lubricates  the 
entire  engine,  this  lubricating  oil  going  to  the  crank 
bearings  and  the  journal  bearings  would  be  one  of 
the  first  sources  of  trouble,  because  they  are  defi- 
nitely the  heaviest  working  part  of  that  engine ;  and 
the  timing  gears,  even  though  the  oil  might  be 
slightly  contaminated  with  water,  the  damage  would 
not  indicate  there  as  fast  as  it  would  on  the  crank 
bearings. 

The  Court:     For  what  reason?  [1458] 

The  Witness:  For  the  reason  that  on  a  crank 
bearing  or  a  journal  bearing  you  must  have  prac- 
tically perfect  lubricating  oil  going  through  those 
bearings  to  keep  them  from  getting  hot  and  burning 
the  babbitt  out  of  those  bearings.  Babbitt  is  quite 
soft. 

Q.  Assume  that  the  helical  timing  gears  are 
made  of  case-hardened  steel:  does  that  have  any 
bearing  upon  your  answer  to  the  Court's  question"? 

A.     Not  necessarily. 

The  Court:  Suppose  they  were  made  out  of  bab- 
bitt, or  some  other  soft  material:  would  you  expect 
them  to  be  more  likely  to  be  damaged  in  the  same 
amount  as  the  babbitt  in  the  main  bearings? 

The  Witness :  That  is  difficult  to  answer,  because 
gears  are  not  made  of  that  type  of  material. 
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The  Court :  An  expert  witness  is  supposed  to  be 
capable  of  considering  any  question  that  is  sub- 
mitted to  him.  Are  you  or  are  you  not  cai)able  of 
considering  this  question? 

The  Witness:  If  they  were  soft  the  same  as  the 
bearings  were,  yes,  then  they  Avould  be  damaged. 

Q.  The  helical  gear  carries  what  load  on  a  Diesel 
engine  % 

A.  They  drive  the  upper  camshaft;  that  has  to 
do  with  the  timing  of  the  valves  of  the  engine,  and 
also  the  [1459]  governor  is  tied  in  on  that  drive. 

Q.  In  terms  of  comparative  load,  Avhat  is  the 
load  of  these  gears  as  compared  to  the  main  and 
crank  bearings'? 

A.  That  would  be  a  mathematical  figure  which 
I  couldn't  quite  answer. 

Q.     Which  is  the  greater? 

A.  I  would  say  the  greater  load  is  on  the  indi- 
vidual crank  bearing. 

Q.  Could  you  give  us  any  rough  figure  in  terms 
of  how  many  times  greater? 

A.  We  will  say  a  500  horsepower  engine,  one 
crank  bearing— if  there  were  five  cyliners,  we  will 
say — would  be  carrying  a  load  of  100  horsepower; 
but  the  timing  gears  on  that  engine  would  not  re- 
quire 100  horsepower  to  drive  that  upper  camshaft. 
In  other  words,  figure  that  in  a  percentage  of  liorse- 
])ower  used  in  the  engine^  to  drive  the  auxiliary 
equipment  on  that  engine — in  other  words,  it  is  a 
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difference  between  indicated  horsepower  and  shaft 

horsepower. 

Q.  Does  a  Diesel  engine  take  on  any  water 
through  its  oil  system  during  the  course  of  normal 
operations  ? 

A.  Not  necessarily,  only  what  might  be  brought 
in  through  the  engine  through  air  that  the  engine 
draws  into  it,  and  there  is  naturally  a  certain 
amount  of  moisture  in  air  that  you  draw  into  an 
engine — condensation,  in  other  words.   [1460] 

Q.     What  hapjjens  to  that  water? 

A.  If  there  is  any  great  amoimt  of  that  water 
you  pick  that  up  in  your  provisions  provided  on 
that  engine  to  remove  water  from  oil;  like  your 
settling  tank  and  your  filters  and  strainers,  and  so 
on,  and  you  have  three  or  four  different  ways  of 
drawing  that  water  off  the  lubricating  system. 

Q.  In  your  opinion,  could  lubricating  oil  be  con- 
taminated to  such  an  extent  as  to  cause  the  galling 
of  the  helical  timing  gears  by  the  dropping  of  fresh 
water  down  the  inside  of  one  cylinder  at  the  rate  of 
ten  drops  per  minute,  assuming  you  have  a  lubri- 
cating oil  capacity  of  70  or  80  gallons,  in  a  period 
of  ten  days? 

A.  No,  that  wouldn't  bother  it,  not  that  small 
amount. 

Q.  Having  answered  no  for  ten  days,  your  an- 
swer would  be  the  same  with  respect  to  a  period  of 
36  hours?  A.     Yes. 

Q.     And  any  lesser  period?  A.     Yes. 
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Q.  Can  you  tell  whether  oil  is  contaminated  by 
the  color  of  it? 

A.  Well,  yes,  you  can  tell  whether  oil  is  con- 
taminated by  the  color  of  it  if  you  know  the  color 
of  the  oil  you  put  in  there  originally. 

Q.  If  oil  were  proven  to  be  brown  in  color, 
would  that  [1461]  necessarily  show  that  it  was  con- 
taminated ? 

A.  As  I  say,  I  couldn't  say.  I  don't  know  what 
color  oil  they  put  in  there  originally. 

Q.  Assuming  that  it  was  a  different  color,  w^ould 
the  color  brown  indicate  contamination? 

Mr.  Howard:  I  object  to  that.  There  is  no  evi- 
dence in  the  record  upon  which  such  an  assumption 
could  be  based. 

The  Court:     As  to  brown  color? 

Mr.  Howard:  There  is  testimony  that  the  oil 
was  found  to  be  of  a  brown  color  after  it  liad  been 
removed,  but  there  is  no  basis  for  an  assumption 
that  it  was  another  color  when  it  went  into  the  sys- 
tem, if  the  Court  please. 

The  Court :  I  understood  Mr.  Hokanson  to  indi- 
cate brown  as  the  color  when  he  used  the  term 
''other  color."  Perhaps  I  am  wrong.  The  objection 
is  sustained  because  of  uncertainty  as  to  the  form 
of  tlie  question. 

Q.  Assuming  tliat  a  conclusion  is  drawn  that 
lubricating  oil  is  contaminated  by  sea  water  because 
it  appeal's  brown  in  color,  is  it  possible,  in  your 
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opinion,  to  determine  the  source  of  contamination 

by  looking  at  the  color  of  the  oil  ? 

Mr.  Howard:  I  object  to  that.  He  has  already 
testified  he  would  have  to  know  the  color  of  the 
oil  [1462]  when  it  went  into  the  engine.  I  object 
to  it  as  being  repetitious. 

The  Court:  The  objection  is  sustained,  not  be- 
cause it  is  repetitious,  but  because  I  think  all  of  the 
necessary  conditions  are  not  stated. 

Q.  Can  you  tell  by  color  of  oil  the  source  of  con- 
tamination, if  it  proves  to  be  contaminated  I 

A.  Not  an  accurate  cause.  You  would  have  to 
analyze  it. 

Q.     You  mean  chemically? 

A.     By  a  laboratory  that  does  that  kind  of  work. 

The  Court:  At  this  point  we  will  take  the  noon 
recess  until  1 :30  this  afternoon. 

(At  12:03  o'clock  p.m.,  Monday,  April  18, 
1949,  jDroceedings  recessed  until  1:30  o'clock 
p.m.,  Monday,  April  18,  1949.) 


April  18,  1949,  1:30  o'clock  p.m. 

The  Court :     You  may  proceed. 

Q.  Assume  that  you  have  a  lubricating  oil  cooler 
attached  to  a  Diesel  engine,  with  an  operating  pres- 
sure of  18  pounds  on  the  oil  side  and  an  operating 
pressure  of  7  pounds  on  the  salt  water  side ;  assume 
further  that  there  are  leaks   in  the   cooler:   is   it 
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possible  to  get  salt  water  into  the  oil  mider  those 

circumstances  ?  A.     No. 

Q.     Why  not  ^ 

A.  Because  the  pressure  of  the  oil  being  18 
pounds  and  the  pressure  of  the  water  being  7 
pounds,  the  greater  pressure  would  enter  into  the 
lower  pressure. 

Q.  How  is  the  pressure  maintained  on  oil  coolers 
in  Diesel  engines'? 

A.  They  are  maintained  by  two  pumps ;  one  that 
takes  care  of  the  lubricating  oil  pressure  and  the 
other  one  that  drives  the  salt  water  circulating 
pressure. 

Q.  In  other  words,  a  static  pressure  is  main- 
tained in  the  cooler? 

A.  A  pressure — when  you  say  static,  I  don't 
(juite  understand  how  you  mean  static. 

Q.     As  opposed  to  dynamic,  a  constant  pressure? 

A.     Yes,  a  constant  pressure. 

Q.  What  happens  if  you  have  leaks  in  your  oil 
when  the  oil  pressure  is  higher  than  the  water  pres- 
sure? A.     What  happens? 

Q.  If  there  are  leaks  in  the  cooler  and  the  oil  is 
at  18  pounds  and  the  water  is  at  7? 

A.  The  oil  would  enter  into  the  water  side,  or 
the  lower  pressure,  and  the  oil  in  your  circulating 
system  would  decrease  in  quantity  and  that  would 
be  noted  on  the  gauge  glass  on  the  system  tanks, 
the  sump  tank  or  day  tank,  as  you  might  call  it. 
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Q.  What  happens  to  the  oil  that  goes  into  the 
water  ? 

A.  It  goes  into  the  sea  water  and  overboard  into 
the  ocean. 

Cross-Examination 

By  Mr.  Howard : 

Q.  Mr.  Sanwick,  you  expressed  the  opinion  that 
where  leaks  were  found  in  the  lubricating  oil  cooler, 
they  might  be  due  to  defe-ets  in  the  solder,  or  vi- 
bration. Defects  in  the  solder  might  exist  prior  to 
the  commencement  of  the  voyage,  isn't  that  true? 

A.  If  there  are  defects,  it  could  be  at  that  time, 
yes. 

Q.  If  the  heat  exchanger  was  only  subjected  to 
a  test  pressure  of  let's  say  50  pounds,  such  defects 
might  not  be  disclosed  in  the  hydrostatic  test,  isn't 
that  true?  A.     That  is  possible,  yes. 

Q.  Whereas,  if  they  are  subjected  to  a  higher 
pressure  on  the  hydrostatic  tests,  the  defects  in  the 
solder  might  then  be  discovered,  isn't  that  true? 

A.     That  is  true.  [1465] 

Q.  You  mentioned  as  another  possible  cause  the 
vibration.  If  you  assume  that  the  engine  was  oper- 
ating normally  during  the  period  of  ten  days  of  this 
sea  voyage  prior  to  the  first  breakdown,  there  would 
be  no  cause  to  expect  any  excessive  vibration,  would 
there  ? 

A.  I  never  made  a  statement  "excessive  vibra- 
tion. ' '  I  said  working  vibration  of  the  engine. 
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Q.  Would  you  expect  the  leaks  to  develop  in  the 
seams  of  the  solder  from  normal  vibration  of  the 
engine?  A.     Not  necessarily,  no. 

Q.  In  other  words,  it  would  be  excessive  vibra- 
tion that  you  had  reference  to,  isn't  that  correct? 

A.     Yes,  it  could  be  excessive. 

Q.  The  opinion  that  you  expressed  on  the  break- 
down after  a  period  of  ten  days'  operation  of  the 
main  engine,  and  leaks  in  the  cooler  existing  at  the 
commencement  of  the  voyage — did  you  take  into 
consideration  there  the  possibility  that  the  contami- 
nation of  the  lubricating  oil  might  be  progressive 
during  that  period  of  time? 

A.     I  don't  quite  get  that  question. 

Q.     Did  you  hear  the  question? 

A.     Not  completely. 

Q.     Read  the  question,  please. 

(Last  question  read  by  reporter.)   [1466] 

A.  Yes,  it  could  be  progressive  contamination  of 
the  oil. 

Q.  In  other  words,  your  oil  might  be  in  fairly 
good  condition  for  a  few  days  and  tlien  it  mi^ht 
progressively  become  more  contaminated,  isn't  that 
true  ? 

A.  It  could  be  contaminated,  but  if  that  condi- 
tion existed,  it  would  bo  noted  by  the  engineer  on 
watch. 

Q.     How,  please? 

A.  By  different  reasons.  These  engines  are  pro- 
vided with  a  sti^iiner  comino;  out  of  tlu^  en2:ine  jroinc: 
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into  the  pump.  That  is  one  place  you  have  of  check- 
ing the  oil  coming  out  of  the  engine  to  see  if  there 
is  any  water  or  dirt — that  is  what  it  is  put  there 
for. 

From  that  pump,  it  goes  to  the  day  tank  or  the 
sump  tank.  That  has  a  settling  area  in  the  bottom 
of  the  tank.  Dirt  and  water  naturally  will  settle 
from  oil  and  go  to  the  bottom.  You  can  take 
samples  from  that,  which  an  engineer  does  in  his 
regular  rounds,  to  see  if  there  is  any  water  or  dirt 
showing  up.  From  there  on  you  go  through  a  fur- 
ther strainer  going  back  into  the  engine,  where  you 
can  pick  up  any  dirt  or  water,  which  the  engineer 
checks  on  his  regular  rounds. 

Q.  In  making  those  last  statements,  did  you  have 
in  mind  the  engine  on  the  Tanker  Urania? 

A.     I  have  in  mind  a  Diesel  engine  on  any  ship. 

Q.  Have  you  ever  seen  the  engine  on  the  Tanker 
Urania?  A.     No,  not  the  engine. 

Q.  Then  you  don't  know  whether  it  has  the  type 
of  filter  or  the  type  of  day  tank  that  you  have  just 
referred  to? 

A.  I  do  not  know  that  specific  engine  other  than 
the  factory  prints  of  it. 

Q.  When  you  are  speaking  about  the  friction 
and  heat  being  generated  in  your  various  types  of 
bearings  or  gears,  do  you  recall  the  statements  you 
made  concerning  that?  A.     Yes. 

Q.  I  woidd  like  to  ask  you  what  type  of  a  con- 
tact you  have  in  a  helical  gear  ? 


1624  Compania  Naviera  Limitada,  etc. 

(Testimony  of  Herman  Sanwick.) 

A.     Tooth  to  tooth. 

Q.  What  kind  of  a  contact  do  you  have  in  a 
bearing?  A.     Bearing  to  crankshaft. 

Q.  In  other  words,  it  is  a  smooth  contact,  is  it 
not,  over  a  fairly  large  surface? 

A.     It  is  a  smooth  surface,  yes. 

Q.  On  a  helical  gear  it  is  a  point  to  point  con- 
tact, isn't  it? 

A.     Not  a  point  to  point,  the  side  of  the  tooth. 

Q.  What  is  your  opinion  as  to  the  relative  pres- 
sure or  strain  borne  by  a  helical  gear  as  compared 
to  a  bearing  ? 

A.  As  I  said  before,  that  is  a  mathematical 
question  that  is  hard  for  me  to  answer  exactly. 

Q.  Have  j^ou  ever  made  any  research  to  deter- 
mine the  relative  strain  or  pressure  borne  by  a 
helical  gear  as  compared  to  a  bearing? 

A.  In  my  experience,  I  do  know  that  a  crank 
bearing,  for  instance — you  have  the  top  half  of 
this  crank  bearing,  that  one  vsurface  is  always  work- 
ing on  that  crankshaft,  is  doing  the  labor ;  but  on  a 
gear  first  one  tooth  takes  the  load,  then  the  follow- 
ing tooth  takes  the  load,  until  it  makes  a  complete 
revolution  and  then  it  comes  to  that  tooth  again, 
so  that  tooth  is  not  taking  the  load  continuous  the 
same  as  a  crank  bearing  is  taking  the  load  continu- 
ous in  exactly  the  same  area. 

Q.  Isn  't  it  true,  though,  that  in  a  helical  gear  or 
set  of  helical  gears  there  is  more  opportunity  for 
grinding  than  there  is  in  a  bearing — in  other  words, 
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you  have  an  additional  frictional  factor  to  consider, 

do  you  not? 

A.  I  don't  see  how  you  could  with  perfect  lubri- 
cation. Assuming  equal  conditions  of  lubricating 
between  the  helical  type  gear  and  the  bearing  that 
you  have  described,  isn't  it  true  that  with  the  teeth 
in  the  helical  gear  there  is  the  additional  factor  of 
grinding,  or  additional  factor  of  friction  involved? 

A.  No,  I  don't  think  there  is,  for  the  reason  that 
a  helical  gear  has  a  sliding  motion,  and  those  teeth 
are  highly  [1-169]  polished  and  they  have  their  oil 
film  between  them  when  they  are  working. 

Q.  But  it  is  true  that  there  is  a  point  to  point 
contact,  so  to  speak? 

A.  Any  mechanical  working  part  has  a  source 
of  friction  if  there  is  no  lubrication  there. 

Q.  You  mentioned  that  in  your  opinion  the 
dropping  of  fresh  water  down  the  side  of  the  cylin- 
der liners  at  the  rate  of  ten  drops  per  minute  over 
a  period  of  ten  days  would  not,  in  your  opinion, 
be  an  explanation  of  the  cause  of  the  galling  of  the 
helical  gears?  A.     No. 

Q.  Assume  that  that  same  condition  existed 
along  with  some  contamination  of  your  lubricating 
oil  in  the  cooler  through  salt  water  leaks,  would  you 
then  say  that  the  dropping  of  fresh  water  might  be  a 
contributing  cause  of  the  breakdown  ?  A.     No. 

Q.     Why  not? 

A.  For  the  reason  that  fresh  water — you  would 
have  to   have   a   large   amount   of   fresh   water   to 
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break  your  oil  clown.  A  small  amount  of  fresh  water 
going  into  lubricating  oil  has  a  tendency  to  evapor- 
ate and  go  into  sort  of  a  light  vapor,  and  so  on, 
and  it  more  or  less  evaporates  out  of  the  oil;  and 
water  has  no  foreign  element  in  it  that  is  destruc- 
tive— in  other  words,  it  is  clean  and  pure.  [1470] 

Q.  But  once  again,  if  the  fresh  water  was  con- 
taminating the  lubricating  oil  along  with  contam- 
ination from  the  salt  water  side  of  the  heat  ex- 
changers, couldn't  those  two  conditions  together 
furnish  an  explanation  of  the  galling  of  the  helical 
timing  gears? 

A.     Not  in  my  opinion,  it  wouldn't. 

Q.     Can  you  amplify  that,  please? 

A.  You  say  the  oil  is  contaminated.  Well,  in  the 
first  place,  if  the  oil  is  contaminated  you  don't  run 
the  engine ;  you  do  something  about  it.  You  remedy 
or  find  out  where  this  contamination  is  commg  from. 

Q.  Let's  assume  that  they  did  not  and  could  not 
determine  the  contamination  of  the  lubricating  oil 
— what  I  am  interested  in  findiug  out  is  3^our  opin- 
ion as  to  whether  the  contamination  of  the  oil  could 
explain  the  galling  of  the  helical  timing  gears? 

A.  If  oil  is  contaminated  to  a  degree  where  this 
oil  is  broken  down  and  ruined,  yes,  gears  will  gall 
or  bearings  will  burn  out,  and  so  on,  but  I  maintain 
that  those  difficulties  would  be  experienced  in  your 
crank  bearings  and  journals  before  it  would  be 
experienced  in  your  timing  gears;  for  the  reason 
that  in  a  Diesel  engine,  they  are  designed  so  that 
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if  you  do  have  contaminated  oil,  you  possibly  burn 
out  a  crank  bearing.  A  crank  bearing  can  be 
clianged  by  the  engineer  in  a  short  period  of  time, 
but  if  you  were  to  [1471]  damage  your  timing  years, 
why,  it  would  take  several  hours  to  change  a  set  of 
timing  gears,  and  therefore  timing  gears  in  an 
engine  are  generally  so  designed  that  they  will  be 
one  of  the  last  things  to  be  damaged  due  to  con- 
taminated oil. 

Q.  Have  you  ever  seen  helical  timing  gears  on  a 
marine  Diesel  engine  that  were  galled? 

A.  Yes,  I  have  seen  them  where  you  might  call 
it  galled,  that  is,  where  they  have  been  worn.  I  have 
seen  that,  yes. 

Q.     How  frequently? 

A.  Well,  not  recently,  no.  You  said  how  fre- 
quently 1 

q.    Yes. 

A.  I  imagine  in  my  experience  two  or  three 
different  times,  at  the  most. 

Q.  Did  you  then  determine  what  the  cause  of  the 
galling  was  ? 

A.  These  were  generally  of  the  older  type  en- 
gines where  the  timing  gears  were  open  and  subject 
to  dirt  or  foreign  matters  getting  into  those  timing 
gears  from  the  outside  area;  and  on  some  of  them 
there  would  be  a  broken  gear  or  something  of  that 
order  that  would  start  this  condition,  this  galling, 
like  chipping  a  gear. 

Mr.  Howard:    I  have  no  further  questions. 
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Redirect  Examination 
By  Mr.  Hokanson :  [1472] 

Q.  In  answering  Mr.  Howard's  question  about 
the  solder  in  the  cooler,  isn't  it  true  that  the  condi- 
tion or  age  of  the  solder  might  have  something  to 
do  with  how  quickly  it  might  fractui"e  or  come 
apart  in  the  process  of  operation  ? 

A.  The  age  of  it  would  have  something  to  do  with 
it,  yes,  on  any  soldered  joint. 

Q.  Depending  upon  that,  you  could  not  predict 
accurately  when  it  would  happen  under  operating 
conditions  ? 

A.     No,  you  couldn't  determine  when 

Mr.  Howard:     Objected  to  as  leading. 

The  Court:     Sustained. 

Mr.  Hokanson:    I  have  no  further  questions. 

Mr.  Howard:     No  further  questions. 

The  Court:    You  may  step  down. 

(Witness  excused.) 
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Mr.  Hokanson:    Your  Honor,  at  tliis  time  cross 
respondents  would  like  to  read  into  evidence  the 
deposition  of  Mr.  Frank  H.  Gallagher. 
The  Court:    You  may  proceed  to  do  that. 
Mr.  Hokanson :    We  will  now  read  his  deposition. 
(Mr.  AVaddoups  appearing  for  libelants-cross 
respondents;  Mr.  Collins  appearing  for  claim- 
ant-cross libelant.)   [1-1:73] 

DEPOSITION  OF  FRANK  H.  GALLAGHER 

"Direct  Examination 

By  Mr.  Waddoups: 

Q.  Mr.  Gallagher,  will  you  state  3"our  full  name, 
please.  A.     Frank  H.  Gallagher. 

Q.     And  what  is  your  business  or  occupation? 

A.  Marine  Surveyor  to  the  American  Bureau  of 
Shipping. 

Q.     And  where  is  your  present  of&ce? 

A.     In  Honohilu.  Home  office  in  New^  York. 

Q.  And,  Mr.  Gallagher,  how  long  have  you  been 
associated  with   the  American   Shipping   Bureau? 

A.     Seven  and  one-half  years,  as  a  surveyor. 

Q.  And  will  you  give  us  a  little  background  as 
to  your  experience  as  such  surveyor? 

A.  Well,  I  am  a  professional  registered  engineer 
of  the  State  of  Washington.  I  hold  a  chief  en- 
gineer's license,  steam  and  Diesel,  unlimited. 

Q.  What  have  been  the  various  posts  in  which 
you  have  served  with  the  American  Shipping  Bu- 
reau? 
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A.  New  York,  on  the  Great  Lakes;  Seattle; 
Portland,  and,  of  course,  in  Honolulu  now. 

Q.  Mr.  Gallagher,  are  you  familiar  with  a  vessel 
known  as  the  M.  T.  ''Urania"?  A.     I  am. 

Q.  Are  you  also  familiar,  or  do  you  know  any- 
thing about  a  firm  which  goes  under  the  name  and 
stjde  of  Coromercial  Ship  [1474]  Repair? 

A.     I  do. 

Q.  Have  you  had  occasion  to  perform  any  duties 
with  relation  to  the  M.  T.  "Urania"  in  your  capa- 
city as  a  representative  of  the  American  Bureau 
of  Shipping? 

A.  Yes,  we  carried  out  work,  and  a  special  sur- 
vey and  repairs  and  conversion  on  that  vessel. 

Q.     Do  you  recall  when  this  work  was  done? 

A.     Yes. 

Q.     And  where,  please? 

A.  I  attended  that  vessel  on  August  the  16th 
1948  when  the  vessel  was  over  at  the  Commercial 
Ship  Repair  plant,  at  Winslow,  Washington,  and 
my  last  date  of  attendance  was  October  the  9th, 
1948. 

Q.  Do  you  have  in  your  possession  a  report  or  a 
signed  copy  of  a  report  which  was  made  and  filed 
by  you  as  a  result  of  your  inspection  of  this  vessel  ? 

A.     Yes,  I  have  a  carbon;  signed  copy. 

Q.     Ma.y  I  see  it,  please. 

A.     (Witness  shows  a  document  to  counsel.) 

Q.  Now,  j\Ir.  Gallagher,  calling  your  attention 
to  a  document  consisting  of  seven  pages  which  you 
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have  just  handed  me,  and  to  which  is  appended  a 
document  dated  October  9,  1948,  entitled  "Survey 
report,  bearings  repair;  number  3058.  Copy",  and 
I  call  your  attention  to  the  signature  which  [1475] 
appears  on  the  last  page  of  the  document  mentioned, 
and  ask  you  if  that  is  your  signature. 

A.     That  is  my  signature. 

Q.  Mr.  Gallagher,  have  you  had  an  opportunity 
in  recent  days  to  examine  this  report? 

A.     Xo,  I  have  not. 

Q.  Will  you  examine  it  and  state  for  the  record 
whether  or  not  that  is  your  own  report. 

A.  Well,  this  report  has  been  in  my  possession 
since  the  time  I  received  it  in  Portland,  on  or  about 
February  the  20th,  and  at  that  time  I  did  read  the 
report,  and  I  am  quite  certain  that  it  is  unaltered 
in  ever}^  respect. 

Mr.  Collins :  Did  you  intend  to  introduce  this  in 
evidence  at  this  time  ? 

Mr.  Waddoups:     Yes. 

Q.  Mr.  Gallagher,  are  you,  under  the  rules  of 
your  office,  permitted  to  surrender  possession  of  that 
report?  A.     No,  unfortunately  I  am  not. 

Q.  You  would  be  unable,  then,  to  put  that  report 
into  the  file  as  a  part  of  this  record? 

A.  We  are  requested  to  make  a  survey  on  a  vessel 
by  the  owners,  and  it  is  the  policy  of  the  Bureau  to 
furnish  the  reports  to  the  owners  and  not  to  release 
the  report  to  anyone  else.  However,  the  releasing 
of  such  a  report  I  believe  would  come  under  the 
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direction   of   our   chief   surveyor   in    [1476]    New 

York." 


Mr.  Hokanson:  Your  Honor  at  this  point  it  is 
apparently  stipulated  that  the  copy  of  the  report 
which  the  witness  testified  he  had  signed  could  be 
introduced  as  an  exhibit  for  identification,  provided 
the  matter  was  compared  at  a  later  date  and  proved 
to  be  the  same,  and  coimsel  for  the  cross  libelant 
agrees. 


^'Q.  Now,  Mr.  Gallagher,  are  3^ou  prepared  to 
state  at  this  time  the  extent  of  your  inspection  of 
this  vessel?  A.     I  am. 

Q.     Will  you  please  so  state. 

A.  The  owner's  representative,  Mr.  Harry  Wil- 
liams, representing  the  Compania  Naviera  Limitada, 
requested  this  Bureau  to  examine  and  report  upon 
the  dry-docking,  the  drawing  of  the  tail  shaft;  re- 
pairs and  alterations,  the  annual  boiler  survey;  the 
carrying  out  of  special  periodical  survey  number  1, 
on  the  hull,  machinery  and  electrical  apparatus,  and 
also  to  carry  out  the  annual  classification  survey 
and  international  load  line  survey.  That  was  the 
pui*pose  of  our  attendance. 

Q.  And  what  were  the  examinations  and  inspec- 
tions made  by  [1477]  you  on  the  occasion  that  you 
did  inspect  the  ''Urania",  please? 
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A.  We  found,  as  far  as  the  exterior  hull  is  con- 
cerned  (interrupted) 

Mr.  Collins :  May  I  interrupt.  You  used  the  word 
"we".  Do  you  mean  by  that  someone  other  than 
yourself  % 

A.  By  "we",  I  believe,  being  that  I  am  part  of, 
and  a  representative  of  a  society,  I  feel  I  am  en- 
titled to  use  the  term  "we". 

Mr.  Collins :    I  will  postpone  my  questioning. 

Q.  Did  you,  however,  personally  make  this  in- 
spection ? 

A.     Definitely.    So,  perhaps  it  goes  back  to  an 

Q.    Will  you  continue,  please. 

A.  I  found  the  exterior  condition  of  the  hull 
to  be  satisfactory.  However,  there  were  some  slight 
repairs  which  were  nothing  out  of  the  ordmary. 
At  that  time  alterations  in  the  vessel's  structure 
were  carried  out  to  suit  the  requirements  of  the  new 
owner,  and  his  specifications. 

Q.  And  where  did  you  receive  those  require- 
ments, and  those  specifications  ? 

A.  They  were  presented  to  us  by  the  owner's 
representative  and  of  course  the  contract  aromid 
those  specifications  was  made  between  the  comj)any, 
that  is  the  owner,  and  the  Commercial  Ship  Eepair, 
and  upon  completion  of  the  alterations  to  the  various 
portions  of  the  vessel  why  we  examined  the  altera- 
tions which  we  were  concerned  with  and  found  that 
the  [1478]  alterations  had  been  effected  in  a  satis- 
factory manner." 
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Mr.  Howard:  I  move  to  strike  tlie  last  i)art  of 
that  paragraph  as  not  responsive,  and  also  the  next 
paragraph  of  the  answer  as  not  responsive  to  the 
question. 

The  Court:  Beginning,  "Now,  when  I  spoke  of 
the  hull"? 

Mr.  Howard:    That  is  correct. 

The  Court:  I  think  it  is  an  explanation  of  the 
extent  of  the  hull's  inspection. 

Mr.  Howard:  The  question  is,  "Where  did  you 
receive  those" 

The  Court :    It  will  be  stricken. 

Mr.  Hokanson :    Starting  at  what  point  ? 

The  Court:  On  page  8,  the  first  answer,  the 
second  paragraph,  "Now,  when  I  spoke  of  the  hull". 

Mr.  Hokanson:  I  agree  that  second  paragraph 
may  be  stricken. 

The  Court :  That  second  paragraph,  consisting  of 
four  lines,  beginnmg  w^liere  I  have  stated,  is  stricken. 


"Q.  Now  what  other  inspection  was  uiade  of 
this  vessel? 

A.  Do  you  want  to  go  into  other  portions  of  the 
special  [1479]  survey? 

Q.     Yes,  sir. 

A.     Do  you  mean  in  relation  to  machinery? 

Q.     Yes,  Mr.  Gallagher,  if  you  will,  please. 

A.     Well,  prior  to  my  attendance,   the   Bureau 
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carried  out  a  preliminary  survey  of  the  main  en- 
gine. ' ' 


Mr.  Howard:    I  will  waive  the  objection. 


"Q.  Now,  Mr.  Gallagher,  when  you  say  the 
Bureau  made  a  preliminary  survey,  did  you  have 
anything  to  do  with  that  personally'? 

A.  Personally  I  did  not,  but  I  was  furnished  a 
report,  as  is  customary,  because  it  is  part  of  our 
function  to  keep  a  past  record  of  a  vessel ;  when  we 
attend  a  vessel  we  know  the  past  history  as  far  as 
its  general  condition  of  the  classification  survey  is 
concerned,  and  at  the  time  that  I  attended  the  vessel 
I  had  a  copy  of  Seattle  report  number  2638,  dated 
2/5/48,  which  stated  that  the  cylinders  of  the  main 
engine  were  fractured. 

Mr.  Collins:  Again  I  interpose  a  running  objec- 
tion to  any  reference  to  this  survey. 

Q.  Do  you  have  a  copy  of  that  report  which  you 
have  just  [1480]  mentioned?  A.     I  do  not. 

Q.     Where  would  that  be  located  *? 

A.     In  our  Seattle  office. 

Q.  After  this  preliminary  survey  what  further 
steps  did  you  take,  Mr.  Gallagher?" 


Mr.  Howard :    This  next  answer  I  move  to  strike 
first  on  the  ground  it  contains  a  hearsay  statement ; 
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second,  it  is  not  responsive  to  the  question  asked. 

Mr.  Hokanson:    I  have  no  objection. 

The  Court :  It  will  be  stricken,  down  to  the  next 
question  on  page  11,  and  further  if  counsel  agree. 
If  they  have  a  different  arrangement,  state  what  the 
arrangement  may  be. 

Mr.  Hokanson:  Does  your  objection  go  to  the 
question  beginning  at  the  top  of  page  11  % 

Mr.  Howard:  Yes,  it  would,  being  a  hearsay 
statement  not  within  the  knowledge  of  the  witness. 

The  Court :  If  the  witness  were  on  the  stand  and 
the  same  objection  were  made,  the  Court  would  feel 
it  should  be  overruled.  You  can  call  to  the  attention 
of  the  witness  some  matter,  even  if  it  is  a  hearsay 
matter,  and  then  ask  him  what  if  anything  he  did. 

Mr.  Howard:     I  will  waive  the  objection. 


"Q.  As  a  result  of  your  reading  this  Seattle 
report  which  you  referred  to,  Mr.  Gallagher,  what 
steps,  if  you  know,  were  taken  to  effect  repairs  to 
this  vessel  ? 

A.  The  owners  purchased  new  equipment  to  re- 
place that  which  was  fractured. 

Q.     And  was  that  equij^ment  installed? 

A.     It  was  installed,  indeed. 

Q.  And  upon  your  inspection,  what  condition  did 
you  find  the  installed  equipment  to  be  in? 

A.  To  the  best  of  my  knoAvledge  it  was  new ;  the 
replacements  were  new. 
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Q.     Would  you  say  they  were  in  good  condition? 

A.     Indeed  they  were,  yes. 

Q.  And  as  a  result  of  your  review  of  this  report, 
or  of  your  examination,  just  what  further  steps 
were  taken  by  you  to  inspect  the  ship,  and  please 
relate  in  specific  detail  the  portions  of  the  vessel 
which  were  affected? 

A.  The  main  engine  was  completely  dismantled, 
and  the  crankshaft  was  raised.  An  examination 
was  made  of  the  engine  frame,  the  tie  rods,  the 
crankshaft,  the  fuel  pumps,  liners,  pistons,  con- 
necting rods;  wrist-pin  and  connecting  rod  and 
shaft;  thrust  bearings;  all  of  which  were  found  to 
be  in  a  satisfactory  [1482]  condition.  The  intake 
and  exhaust  valves  were  ground  in,  and  piston  rings 
renewed.  And  the  attached  cooling  pumps  were 
found  in  good  condition.  That,  in  brief,  takes  in 
the  main  engine. 

Q.  What  other  alterations,  if  you  know,  were 
effected,  and  will  you  state  from  your  inspection 
what  the  result  of  those  repairs  was? 

A.  Well,  the  two  40  K.W.  6-cylinder  Diesel- 
driven  generators  were  completely  dismantled,  and 
the  crankshafts  removed;  the  crankshafts,  engine 
frames,  pistons,  connecting  rods,  fuel  pump,  cams, 
valves,  motion  linkage  thereto,  were  examined  and 
were  found  to  be  in  satisfactory  condition.  The 
piston  rings  were  renewed  and  the  valves  were 
ground  in,  and  except  as  further  noted,  were  found 
to  be  in  satisfactorv  condition. 
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Q.  Now  are  the  facts  to  which  you  are  now 
testifying  substantially  contained  in  the  report  num- 
ber 3058  to  which  reference  has  been  made  earlier? 

A.     No. 

Q.  You  are  testifying  now  to  matters  other  than 
are  contained  in  that  report,  is  that  correct? 

A.  That  is  correct.  The  crankshaft  of  the  star- 
board combination  generator  and  cargo  pump  w^as 
found  fractured.   The  shaft  was  renewed. 

Q.  What  further  repairs  and  inspections  were 
made?  [1483] 

A.  The  cylinder  block  of  the  port  generator  was 
found  fractured,  and  that  block  was  renewed.  The 
two  gear-driven  cargo  pumps  within  the  pump  room 
were  opened,  examined,  and  were  found  in  good 
condition,  and  the  tire,  bilge  and  sanitary  pumps 
were  found  to  be  in  good  condition.  We  examined 
the  compressors  and  found  them  to  be  in  order.  The 
air  reservoirs  were  found  in  likewise  good  condi- 
tion. The  lube  oil  coolers  and  the  inter-cooler  were 
examined  and  found  to  be  in  satisfactory  condition. 
The  anchor  wdndlass  was  turned  and  examined  and 
found  in  satisfactory  condition.  The  steering  engine 
was  examined  and  found  to  operate  satisfactorily, 
and  upon  recommendation  a  relieving  tackle  was 
furnished,  and  upon  completion  of  all  our  recom- 
mendations for  repairs  a  sea  trial  was  held,  during 
which  time  I  observed  the  operation  of  the  main 
engine  and  all  the  accessories  thereto,  and  other  than 
recommending  the  re-timing  of  the  engine,  I  found 
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the  equipment  to  be  quite  in  order  and  satisfactory. 

Q.  Do  you  recall  whether  or  not  the  recom- 
mended re-timing  was  done?  A.     It  was. 

Q.  What  further  repairs  and  inspection  were 
made,  please  ? 

A.  The  electrical  work.  The  motors  were  over- 
hauled; renewals  carried  out  as  found  necessary, 
such  as  brushes  and  bearings,  and  during  the  sea 
trial  period  such  operation  [1484]  was  found  to  be 
good.  In  addition  to  that,  insulation  resistance 
values  were  taken  on  circuits,  and  the  noted  read- 
ings on  such  circuits  were  found  to  be  of  acceptable 
values.  And  the  heating  boiler  was  hydrostatically 
tested,  and  the  newly  installed  nested  tube  tank  was 
found  tight,  and  the  electric  controls,  relays  and 
resistors  for  the  operation  of  the  heating  boiler  were 
found  in  good  condition,  and  to  function  satisfac- 
torily. 

Q.  Was  any  further  inspection  made,  that  you 
recall,  or  any  further  repairs  and  uispection  made, 
Mr.  Gallagher? 

A.  Yes,  there  was.  Plugs  and  canvas  boots  were 
furnished  for  the  ventilators,  and  the  exhauster  duct 
leading  to  the  pump  room  was  revised,  at  our  re- 
quest, because  we  found — that  is,  I  found,  the  duct 
thickness  to  be  below  that  which  is  required. 

Q.     Was  this  deficiency  cured  by  the  repairs  ? 

A.     Yes,  it  was. 

Q.  Were  there  any  further  repairs  and  inspec- 
tion made? 
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A.  No,  I  believe  that  takes  in  the  general  aspect 
of  the  survey. 

Q.  Now,  Mr.  Gallagher,  are  you  familiar  with 
the  ammunition  bulkhead  that  was  on  the  vessel 
at  that  time,  prior  to  its  removal,  or  about  the 
result  that  w^as  effected  by  the  removal  of  the  am- 
munition bulkhead'? 

A.  No,  I  am  not  familiar.  However,  I  can  con- 
nect the  location.  [1485] 

Q.  From  your  experience  and  training,  as  an 
expert  in  this  held,  Mr.  Gallagher (interrupted) 

A.     I  don't  believe  I  wish  to  be  called  an  expert. 

Q.  Well,  let  me  put  the  question  differently.  At 
least  from  your  training  and  experience,  and  as  the 
result  of  your  inspection,  did  you  form  any  conclu- 
sion as  to  whether  or  not  the  removal  of  the  am- 
munition bulkhead  had  affected  the  strenght  or 
seaworthiness  of  the  vessel? 

Mr.  Collins:  I  object  to  that  question  as  a  hypo- 
thetical question,  and  as  being  put  on  the  basis  of 
the  witness  being  an  expert,  an  expert  witness,  and 
he  has  not  been  qualitied  as  such,  and  he  disavowed 
being  an  expert." 


Mr.  Howard:    T  renew  the  objection. 

Mr.  Hokanson:  I  submit  this  witness'  qualifica- 
tions are  such  as  to  qualify  him  as  an  expert.  Out 
of  modesty,  he  himself  asked  that  he  not  be  desig- 
nated as  an  expert. 
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The  Court:    The  objection  is  overruled. 


"Q.  Will  you  answer  the  question,  now.  The 
Court  later  will  rule  on  that. 

A.  Well,  that  bulkhead,  if  it  is  the  bulkhead 
which  is  above  the  free-board  deck,  is  what  I  con- 
sider a  subdivision  [1486]  bulkhead,  and  does  not 
serve  as  a  water-tight  member  of  division. 

Q.  Getting  back  to  the  question  as  asked,  and 
which  has  been  objected  to,  and  the  record  may  show 
the  objection  is  preserved  to  this  further  question, 
too :  In  your  opinion  did  the  removal  of  that  bulk- 
head affect  the  strength  or  seaworthiness  of  the 
vessel  ? 

Mr.  Collins:  I  further  object  to  that  question 
on  the  basis  that  the  witness  has  indicated  that  he 
has  not  definitely  placed  the  bulkhead  as  being 
above  or  below  the  free-board  deck. 

Q.  Well,  then,  if  it  is  the  one  that  was  above  the 
free-board  deck,  what  is  your  opinion  as  to  its 
effect,  on  the  sea-worthiness  of  the  vesseH 

A.  In  my  opinion  if  that  bulkhead  referred  to 
is  located  above  the  freeboard  deck  it  would  have 
no  effect  on  the  sea-worthiness  of  the  vessel. 

Mr.  Collms:  We  will  reserve  the  same  objection 
to  the  question  and  answer  as  previously  made,  on 
the  basis  of  the  hypothetical  question. 

Q.  Now  are  you  familiar  with  any  telemotor 
repairs   that   were   made    on   this   vessel   at    Port 
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Angeles,  Washington?  A.     No,  I  am  not. 

Q.  Do  you  recall  when  the  vessel  was  taken  on 
a  sea  trial?  A.     I  do.  [1487] 

Q.     When  you  were  present? 

A.     Indeed  I  was. 

Q.  When  was  that?  Could  you  give  us  the  ap- 
proximate date,  or  the  exact  date,  if  you  can? 

A.  At  the  moment  I  cannot  furnish  the  exact 
date,  because  I  do  not  have  my  notes  on  the  daily 
recordings  with  me,  but  I  would  say  that  such  trial 
was  carried  out  about  the  6th  of  October. 

Q.     Could  it  have  been  on  the  8th  of  October  ? 

A.     It  could  have. 

Q.  And  do  you  recall  whether  or  not  an  inspec- 
tion was  made  of  the  telemotor  at  that  time? 

A.  Yes,  the  steering  equipment  was  examined 
during  the  trials  of  the  vessel. 

Q.  Did  you  at  that  time  find  an}^  evidence  of 
air  locking  or  a  tendency  to  oscillate  in  the  system  ? 

A.  No,  to  the  best  of  my  knowledge  there  was 
no  difficulty  experienced  with  the  rudder  or  the 
steering  equipment. 

Q.  Was  there  anything  to  indicate  to  you,  from 
your  inspection,  the  existence  of  a  worn  or  broken 
wire  in  the  telemotor  system? 

A.     No,  none  whatsoever. 

Q.  I  think  you  have  already  stated  that  certain 
recommendations  were  made  by  you  with  respect  to 
the  steering  apparatus.  A.     That's  right. 

Q.     And  reference  is  made  to  that  in  your  report  ? 
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A.     That's  right. 

Q.     And  were  the  recommendations  carried  out? 

A.    They  were. 

Q.  Now  your  report  makes  reference  to  relieving 
tackle.  Did  the  relieving  tackle  have  anything  to  do 
with  the  operation  of  the  telemotor?  A.     No. 

Q.     What  purj^ose  did  it  serve? 

A.  The  relieving  tackle  is  put  in  to  ease  the  effect 
on  a  rudder,  when  the  sea  is  coming  up  against  the 
opposed  area  of  the  rudder,  and  as  the  rudder 
swings  back  the  relieving  tackle  will  tend  to  ease 
the  rudder  in  its  direction. 

Mr.  Waddoups:  I  understand,  Mr.  Gallagher, 
you  are  obliged  to  leave  at  this  time  to  go  to  a  ship? 

Mr.  Gallagher:    Yes. 

Mr.  Waddoups:  When  can  you  return  and  com- 
plete this  deposition? 

Mr.  Gallagher:  Possibly  tomorrow  morning.  I 
will  have  to  find  out  from  the  company. 

Mr.  Waddoups:  Suppose  we  put  it  on  the  basis 
of  tomorrow  morning,  and  after  you  have  contacted 
your  people  you  can  let  us  know  if  it  is  not  possible 
for  you  to  meet  here.  We  will  meet  here  at  8  o  'clock 
tomorrow  morning,  and  if  it  is  to  the  contrary  we 
will  hear  from  you  this  afternoon.  [1489] 

Mr,  Collins :    That  is  satisfactory. 

(Whereupon,  at  1:55  o'clock  p.m.,  the  taking 
of  the  deposition  was  adjourned,  subject  to  con- 
firmation, at  8  o'clock  a.m.,  Saturday,  March 
19,  1949.) 
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(At  8  a.m.,  Saturday,  March  19,  1949,  the 

further  taking  of  this  deposition  was  postponed 

until  Saturday,  March  26,  1948,  at  8  o'clock 

a.m.) 

Pursuant    to    adjournment,    the    taking    of    this 

deposition  was  continued  on  Saturday,  March  26, 

1948,  commencing  at  8:22  o'clock  a.m.,  at  the  same 
place,  all  parties  being  present  as  before,  whereupon 
the  following  proceedings  were  had  and  done: 

FRANK  H.  GALLAGHER 
resumed  the  stand  as  a  witness  on  behalf  of  Libel- 
ants— Cross  Respondents,  and  continued  his  deposi- 
tion as  follows: 

Direct  Examination   (Continued) 
By  Mr.  Waddoups : 

Mr.  Waddoups:  May  the  record  show  that  this 
is  a  continuation  of  the  deposition  of  Mr.  Frank  H. 
Gallagher,   which  was   continued   from   March   18, 

1949,  and  that  the  same  parties  are  i3resent,  and 
both  parties  involved  in  this  dei)osition  are  repre- 
sented by  their  respective  proctors. 

Mr.  Collins:     Right. 

Q.  Now,  Mr.  Gallagher,  duriug  your  examination 
at  our  last  [1490]  hearing  you  very  modestly  stated 
that  you  did  not  consider  yourself  an  expert.  What 
training  had  you  had  prior  to  going  in  with  tlie 
Shipping  Bureau?  By  that  I  mean  your  education 
and  background. 

A.  Well,  I  went  to  St.  Johns,  New  York,  and  T 
went  to  Wisconsin,  ^rilwaukee. 
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Q.     What  was  the  nature  of  the  courses  you  took  ? 

A.  I  have  taken  engineering.  I  graduated  from 
the  New  York  Electrical  School,  and  I  think  that 
was  in  '26, — or  '28,  that's  right.  I  was  for  four 
years  a  Cadet  and  continued  at  sea  until^I  got  my 
chief  engineer's  license,  both  steam  and  Diesel. 

Q.     How  many  years  at  sea  did  you  have? 

A.  About  ten.  I  worked  for  the  Sun  Ship  Yard, 
and  then  I  came  with  the  Bureau,  and  of  course 
prior  to  being  transferred  to  the  West  Coast  why  I 
spent  about  three  years  at  large  manufacturing 
plants ;  Diesels ;  that  is,  with  the  Norberg  plant,  and 
Allis- Chalmers,  and  that  would  be,  in  general,  about 
what  my  experience  is,  as  far  as  that  is  concerned. 

Q.  Mr.  Gallagher,  is  there  any  type  of  examina- 
tion that  is  given  to  qualify  you  for  appointment 
to  the  post  you  now  hold? 

A.  No,  there  is  no  examination,  as  far  as  exam- 
ination is  concerned.  It  is  a  matter  of  record,  per- 
haps much  as  in  your  own  profession,  as  you  would 
go  from  one  law  firm  to  another,  and  be  accepted  on 
your  past  record  and  experience.  [1491] 

Q.  All  in  all,  prior  to  your  appointment  to  the 
post  you  now  hold,  how  many  years  of  experience 
did  you  have  with  shipping,  steamships  in  par- 
ticular? A.     You  mean,  inclusive? 

Q.     Yes,  Mr.  Gallagher. 

A.  Well,  that  would  show  about  18,  as  far  as 
the  general  association. 

Q.     And  durmg  those  18  years  will  you  give  us 
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as  best  you  can  remember  the  different  positions  you 

have  held? 

A.  Well,  I  have  been  with  the  Bureau  since 
1941 ;  that  would  take  in  eight ;  and  the  other  times, 
as  I  said  before,  about  ten  would  take  in  the  Sim 
Ship  Yard  time,  and  my  four  years  as  Cadet,  and 
then  up  to  First  Assistant  Engineer  on  both  steam 
and  Diesel  ships,  of  an  ocean-going  nature. 

Q.  And  what  organization  established  your  status 
as  an  assistant  chief  engineer? 

A.  Well,  that  question  I  don't  believe  is  quite 
right.  As  an  assistant  chief  engineer?  The  license 
issued  to  me  as  chief  engineer,  vv' hy  that  is  a  govern- 
ment examination. 

Q.  Do  you  recall  in  what  3'ear  your  received  that 
license  ? 

A.  Yes,  1939, 1  got  my  chief 's  license,  I  am  sure, 
in  both  steam  and  Diesel.  Perhaps  you  had  better 
make  that  1940  on  the  Diesel,  and  I  got  a  profes- 
sional engineer's  license  in  the  State  of  Washington 
June,  1948. 

Q.  Now  you  have  testified  to  going  on  a  sea 
trial  with  this  [1492]  vessel,  the  "Urania".  Do  you 
recall  whether  or  not  anyone  accompanied  you  on 
that  sea  trial,  to  observe,  as  you  were  observing,  the 
manner  in  wliich  the  vessel  operated? 

A.  Yes,  the  owner's  representative.  Mr.  Harry 
Williams. 

Q.  And  during  the  course  of  your  ins])eetion  of, 
the   "Urania"  what   portion   of  the   time,   during 
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that  inspection,  was  occupied  in  the  company  of  Mr. 

Williams  % 

A,  Well,  we  were  more  or  less  in  constant  com- 
pany. 

Q.  And  in  the  course  of  that  inspection  were 
comments  made  by  one  to  the  other,  as  to  the  condi- 
tion of  the  vessel  ? 

A.  Yes.  It  was  his  obligation  and  his  job  to  be 
just  as  much  interested  in  the  work  and  to  judge 
its  functional  operation,  as  I  was." 


Mr.  Howard:  I  move  to  strike  that  as  not  re- 
sponsive. 

Mr.  Hokanson:  It  is  responsive,  I  submit,  Your 
Honor. 

The  Court:  The  word  ''Yes"  is  responsive,  but 
what  follows  is  not.   It  will  be  stricken. 


"Q.  And  in  the  course  of  judging  that  functional 
operation  were  you  and  Mr.  Williams  in  disagree- 
ment on  any  particular  phases  of  that  operation? 

A.     No,  we  were  not. 

Q.  Did  Mr.  Williams  ever  give  any  opinion  to 
you  as  to  whether  or  not,  as  representative  of  the 
ship's  owners,  he  was  satisfied  or  dissatisfied  with 
the  inspection?" 
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Mr.  Howard:     I  will  waive  the  objection. 


*'Q.     You  may  answer  question. 

A.  No.  Mr.  Williams  was  quite  satisfied  with 
the  repairs  as  carried  out.  There  were  a  few  re-com- 
mendations which  we  did  make  during  the  sea  trial. 

Q.     Do  you  recall  what  those  were,  specifically? 

A.    Yes,  I  do. 

Q.     Will  you  enumerate  them,  please'"? 


Mr.  Howard:     I  will  waive  the  objection. 


"A.  The  recommendations  I  made  were  made 
after  having  talked  the  operation  of  the  engines 
over  with  Mr.  Williams,  and  we  both  concurred, 
that  a  little  timing  should  be  carried  out  on  the 
main  engine.  Other  than  that  we  were  quite  satis- 
fied. [1494] 

Q.  Now  what  lead  you  to  recommend  that  the 
timing  be  checked  or  revised,  if  that  was  at  your 
recommendation  % 

A.  That's  true.  By  the  hunting  of  the  engine. 
By  that,  I  moan  the  control  was  not  quite  right, 
and,  if  I  remember  correctly,  we  were  to  ascertain 
why  the  wedges  came  out.  That,  however,  was  later 
corrected. 
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Q.  And  as  finally  delivered  over  to  the  owners, 
after  the  making  of  recommendations  by  your  de- 
partment, and  their  correction,  did  Mr.  Williams 
or  any  other  representative  of  the  owners,  to  your 
knowledge,  call  attention  to  any  further  defect  in 
the  vessel  ? 

Mr.  Collins:     Same  objection. 

A.  No,  sir.  I  believe  the  only  recommendation 
or  recommendations  regarding  the  completed  condi- 
tion of  the  vessel,  as  far  as  our  society  was  con- 
cerned, that  I  made,  and  so  state  here:  It  was 
found 

Q.     By  "here"  w^hat  do  you  mean? 

A.     In  my  report. 

Q.  That  being  the  report  that  was  offered  in 
evidence  here  earlier — or  a  copy  of  which  was  of- 
fered in  evidence  ? 

A.  Yes.  It  was  found  that  the  main  engine 
needed  timing  and  it  was  recommended  that  the 
engine  be  timed." 


Mr.  Hokanson:  At  this  point,  Your  Honor,  I 
offer  [1495]  in  evidence  the  report  of  Mr.  Gallagher, 
which  he  testified  to  on  page  5,  at  which  time  a 
stipulation  was  entered  into  with  respect  to  the 
substitution  of  a  copy. 

Mr.  Howard:  Here  is  the  original,  counsel,  if 
you  would  like  to  offer  that. 

(Report   #3058   marked  Libelants'   Exhibit 
17  for  Identification.) 


1650  Compania  Naviera  Limitada,  etc. 

(Deposition  of  Frank  H.  Gallagher.) 

Mr.  Hokanson:     I  offer  Libelants'  Exhibit  17. 

Mr.  Howard:     I  have  no  objection. 

The   Court:     Libelants'   Exhibit   17   is   now   ad- 
mitted. 

(Libelants'  Exhibit  17  received  in  evidence.) 

LIBELANTS'  EXHIBIT  No.  17 

American  Bureau  of  Shipping 
45  Broad  Street,  New  York  4,  N.  Y. 

(This  Form  is  to  be  used  in  Confirmation  of 
Class  only.) 

Report  No.  3058 

Tanker  "Urania" 

Seattle  4,  Wn.,  Oct.  9,  1948. 
This  Is  to  Certify  that  the  Undersigned  Survey- 
ors to  this  Bureau  did,  at  the  request  of  the  Own- 
ers representative,  Mr.  Harry  Williams,  (Owners 
Compania  Naviera  Limitada),  attend  the  steel 
screw  motor  vessel  tanker  "Urania",  690  gross  tons, 
of  Panamanian  registry,  on  the  16th  day  of  Au- 
gust 1948,  and  subsequent  dates,  while  the  vessel 
lay  afloat  and  while  dry  on  dry  dock  at  the 
Winslow  Yard  of  the  Commercial  Ship  Repair  Co., 
Winslow,  Washington,  in  order  to  examine  and  re- 
port upon  the  dry  docking,  the  drawing  of  the  tail- 
shaft,  repairs  and  alterations,  the  annual  boiler  sur- 
vey, the  carrying  out  of  Special  Periodical  Survey 
No.  1,  on  Hull,  Machinery,  and  electrical  apparatus 


vs.  E.  A.  Black  et  al.,  etc.  1651 

(Deposition  of  Frank  H.  Gallagher.) 

Libelants'  Exhibit  No.  17— (Continued) 
and  also  the  carrying  out  the  Annual  the  Classifi- 
cation Survey  and  International  Load  Line  Survey 
and  report  as  follows: 

Dry  Docking. 

1.  The  vessel  was  placed  upon  the  dry  dock  and 
after  the  underwater  body  was  cleaned,  examination 
was  made  of  the  stem,  stern,  frame,  rudder,  pintle, 
propeller,  keel,  and  all  outside  shell  plating  which, 
except  as  further  noted,  were  found  to  be  in  satis- 
factory condition. 

2.  Plastic  Coat. 

The  underwater  body  was  found  coated  with  a 
plasti-c  application  from  the  keel  to  the  light  load 
line.  At  numerous  scattered  locations  the  plastic 
was  found  removed  and  at  these  locations  the  plat- 
ing was  bare  and  lightly  coated  with  rust.  The 
intact  portions  of  plastic  were  found  alligatored 
and  bond  upon  being  tried,  was  found  firm.  With 
respect  to  fouling,  the  fouling  was  found  negligible 
as  approximately  only  10  per  cent  of  the  under- 
water body  was  found  fouled.  The  bare  plating 
and  the  loosely  adherent  plastic  was  scraped  and 
coats  of  A.C.,  A.F.,  and  boat  topping  were  applied. 

3.  The  sea-valves  and  sea  chests  were  opened; 
chests  and  strainers  cleaned,  examined,  and  sea 
openings  and  connections  were  found  to  be  in  satis- 
factory condition.  All  valves  were  ground  in,  stems 
repacked,  bonnets  regasketed,  bodies  coated  and 
valves  closed  in  good  order.  Scupper  and  sanitary 
discharge   valves   and   connections   were   examined 
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and,  the  existing  together  ^Yith  the  newly  installed 
sanitary  connections  were  found  to  be  in  satisfac- 
tory condition  and  operating  order. 

4.  The  rudder  was  unshixoped,  examined,  and 
was  found  to  be  in  satisfactory  order.  The  pintle 
pin  was  tried  to  the  gudgeon  bushing  and  the  fit 
was   found  satisfactory. 

5.  (a)  The  propeller  was  unshipped  and  tail- 
shaft  drawn  outboard  for  examination.  The  tail- 
shaft  fitted  with  a  non-continuous  liner  was  exam- 
ined and  was  found  free  of  defect.  The  fit  to  pro- 
peller hub  was  likewise  found  satisfactory.  After 
replacement  of  tailshaft  and  propeller  the  rubber 
seal  ring  was  reinstalled  to  the  external  sealing 
arrangement.  The  two  stern  tube  bearings  were 
examined  and  were  found  in  good  condition.  At 
the  time  of  this  examination  the  after  peak  tank 
was  undergoing  test  and  no  evidence  of  leakage  was 
found  in  the  stern  tube.     (Drawn  9/48). 

(b)  Tailshaft  clearance  in  the  after  stern  tube 
bearing,  by  caliper  measurements,  was  found  to 
bo  .060". 

6.  Approximately  ten  feet  (10')  of  the  port  side 
bilge  keel  was  found  slightly  distorted,  together 
with  the  port  side  plating  of  the  1st  strake  below 
sheer  in  way  of  No.  4  cargo  tank  and  that  plating 
of  plate  No.  6  from  forward  of  the  sheer  strake  was 
also  found  set  in  slightly  between  longitudinals. 
These  conditions  are  not  of  a  serious  nature  and 
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repair  to  which  need  not  be  carried  out  as  a  condi- 
tion of  maintenance  of  class. 

7.  Several  indents  in  the  sheer  strake  plating, 
port  side,  plates  Nos.  1,  2  and  4  from  forward  were 
removed  by  fairing  plate  surfaces. 

8.  The  port  and  starboard  bowser  anchor  chains 
were  ranged,  examined  and,  upon  recommendation, 
frozen  connecting  links  were  freed  up  and  chain 
was  then  found  in  satisfactory  condition.  The  ves- 
sel has  105  fathoms  of  chain  on  the  port  side  and 
105  fathoms  of  chain  on  the  starboard  side. 

Special  Survey  No.  1.     Hull. 

9.  (a)  The  forepeak,  afterpeak,  cofferdam, 
ballast  tank,  double  bottom  and  the  eight  cargo 
tanks  were  cleaned,  examined  internally  and,  with 
the  following  exception,  the  bulkheads,  frames, 
floors,  and  plating  were  found  to  be  in  satisfactory 
condition.  All  closing  appliances  to  these  compart- 
ments were  found  gasketed  and  were  in  good  order. 
Upon  recommendation  the  sounding  pipe  to  the 
after  peak  tank  was  extended  to  the  bottom  of  the 
tank.     The  sounding  pads  were  found  in  order. 

(b)  Three  floors  in  the  afterpeak  tank  were 
found  partly  buckled  and,  upon  recommendation, 
repair  to  these  floors  was  eifected  by  fairing  and, 
in  addition  strengthening  of  the  floors  was  pro- 
vided by  installing  vertical  stiffeners  on  each  side 
of  the  stern  tube. 
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10.  All  of  the  aforesaid  tanks  were  tested  hydro- 
statically  to  classification  rules.  The  tanks  were 
examined  and,  after  one  minor  fracture  in  the  deck 
plating  in  way  of  No.  3,  starboard  cargo  tank  and 
another  minor  fracture  in  the  sheer  strake  plating 
just  below  the  fender  in  way  of  No.  4  port  cargo 
tank  were  chipped  out  and  welded,  the  tanks  were 
then  found  to  be  tight  and  in  satisfactory  condi- 
tion. The  peak  tanks  were  coated  with  a  wash  of 
cement. 

11.  At  the  time  of  ranging  the  anchor  chains  the 
chain  lockers  were  examined  and  were  found  clean 
and  in  good  condition. 

12.  The  masts,  rigging,  hawse  j^ipes  and  equip- 
ment thereto  were  examined  and  were  found  to  be 
in  satisfactory  condition.  In  order  to  extend  the 
height  of  the  forepeak  tank  vent  it  was  necessary 
to  locate  the  pad  for  the  foremast  stay.  This  re- 
location was  carried  out  as  directed  and  in  a  satis- 
factory manner. 

13.  Alterations  to  the  crew^s  quarters  aft  and 
bridge  were  carried  out  in  accordance  with  arrange- 
ment plans  drawn  by  Sparkman  and  Stevens.  Ar- 
rangement plans  are: 

Dwg.  No.  837-1 -Alt-1    Arrangement  Plan  6/24/48. 
Dwg.  No.  837-3     Profile  7/1/48. 
Dwg.  No.  837-5     Deck  liouso  and  liridge  conven- 
sion  6/28/48. 
Dwg.  No.  837-7     Ballast  to  F.  O.  Tank  6/30/48. 
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The  vessel  was  not  lengthened  at  this  time. 

14.  The  weather  deck  plating  from  stem  to  after 
end  of  poop  deck  was  scaled,  examined,  and  was 
found  to  be  in  satisfactory  condition.  Examination 
of  deck  plating  within  the  after  quarters  was  af- 
forded by  removal  of  deck  composition  and  plating 
was  found  in  good  condition.  Plating  of  decking 
in  the  peak  spaces  was  found  in  likewise  good  con- 
dition. 

15.  The  newly  installed  10''  and  15''  port  lights 
were  examined,  tested,  and  were  found  watertight 
and  to  have  been  installed  in  a  satisfactory  manner. 
The  plating  in  way  of  the  newly  installed  port  lights 
and  in  way  of  the  original  port  lights  was  found  in 
good  condition. 

16.  All  pressure-vacuum  relief  valves  fitted  to 
the  cargo  tank  vents  were  opened,  overhauled,  ex- 
amined and  were  found  to  be  in  satisfactory  con- 
dition. All  steaming  out  coils  and  the  steam  smoth- 
ering steam  lines  to  the  cargo  tanks  together  with 
fire  lines  were  tested  and  defective  piping  was  re- 
newed. 

17.  Engine  and  pump  room  spaces  were  exam- 
ined and  the  condition  of  plating,  framing  and  bulk- 
heads was  found  satisfactory.     Bilges  were  cleaned. 

18.  The  pumping  arrangements  for  the  f orepeak, 
peak  spaces,  and  the  chain  locker  were  tried  and 
were  found  to  operate  satisfactorily. 

19.  Fire  Protection. 
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Carbon  dioxide  system — Steam  Smothering. 

(a)  The  CO^  system  installed  to  each  of  the 
eight  cargo  tanks  and  to  the  spaces  within  the  fore- 
castle spaces  was  removed  in  its  entirety.  In  place 
of  this  inert  gas  installation  each  of  the  cargo  tanks 
and  the  spaces  within  the  forecastle  were  piped  for 
steam  smothering.  Forecastle  spaces  include  the 
bunker  tank  (formerly  ballast  tank)  paint  locker, 
and  space  above  the  bunker  tank  tanktop. 

(b)  The  smothering  lines  entering  the  cargo 
tanks  are  of  1^"  dia.  and  those  entering  the  fore- 
castle spaces  are  of  1"  dia.  The  branch  lines  enter- 
ing the  individual  compartments  are  fitted  with 
shut-off  valves  and  the  distribution  line  is  fitted  with 
a  master  shut-off  valve.  All  of  these  control  valves 
are  at  an  easily  accessible  position  above  the  free- 
board deck  and  all  valves  are  permanentl.y  marked. 
Drain  lines  are  fitted  and  all  exposed  piping  is  ade- 
quately protected. 

(c)  There  are  an  adequate  number  of  fire  main 
outlets  and  outlets  are  so  arranged  that  any  part  of 
the  vessel  may  be  reached  with  two.  streams  of 
water.  Outlet  connections  are  of  the  "Y"  type  and 
II/2"  hoses  were  connected  to  the  outlets. 

(d)  The  fire  pump  was  operated  and  was  found 
to  deliver  a  pressure  of  100  PSL 

(e)  A  sufficient  mimber  of  foam  ty])e  portable 
extinguishers  were  placed  at  various  stations  witliin 
the  passages  in  the  crews  quarters. 
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Machinery 

20.  It  was  previously  reported  in  Seattle  Report 
No.  2638  dated  2/5/48  that  the  cylinders  of  the 
main  engine  were  fractured.  The  undersigned  ex- 
amined the  cylinders  and  found  each  of  the  six 
cylinders  to  be  fractured  at  their  water  jackets. 
The  cylinders  were  renewed.  The  crankshaft  was 
cleaned,  examined  and,  as  further  stated,  was  found 
in  good  condition. 

21.  The  main  engine  was  completely  dismantled 
and  crankshaft  was  raised.  Examination  was  made 
of  the  engine  frame,  tie  rods,  crankshaft,  fuel 
pumps,  liners,  pistons,  connecting  rods,  wrist  pin 
and  connecting  rod  and  journal  and  thrust  bearings 
all  of  which  were  found  to  be  in  satisfactory  condi- 
tion. Intake  and  exhaust  valves  were  ground  in 
and  piston  rings  were  renewed.  Cooling  pumps 
were  found  in  good  condition. 

22.  The  two  40  K.W.  six  cylinder  diesel  driven 
generators  were  completely  dismantled  and  crank- 
shafts were  removed.  Examination  was  made  of 
the  crankshafts,  engine  frames,  pistons,  connecting 
rods,  fuel  pump,  cams  and  valves  and  motion  link- 
age thereto,  wrist  pin  and  connecting  rod  bearings 
which,  except  as  further  noted,  were  found  to  be  in 
satisfactory  condition.  Piston  rings  were  renewed 
and  valves  were  ground  in. 

23.  The  crankshaft  of  the  starboard  combination 
generator  and  cargo  pump  was  found  fractured  and 
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cargo  pump  was  found  fractured  at  No.  7  journal. 
The  shaft  was  renewed. 

24.  The  cylinder  block  of  the  port  generator  was 
found  fractured  and  the  block  was  renewed. 

25.  The  liquid  end  of  the  two  gear  driven  cargo 
pumps  within  the  pum]3  room  were  opened,  exam- 
ined, and  were  found  to  be  in  satisfactory  condition. 

26.  The  fire,  bilge  and  sanitary  pumps  were 
opened,  examined,  and,  were  found  to  be  in  good 
condition. 

27.  The  six  cylinder  diesel  engine  of  the  port 
cargo  pump  was  completely  dismantled,  and  exam- 
ination made  of  crankshaft  liners,  cylinders,  valves, 
fuel  pump,  cams  and  linkage,  pistons,  connecting 
rods,  crosshead  and  comiecting  rod  bearings,  journal 
bearings,  all  of  which  were  found  to  be  in  satisfac- 
tory condition.  Intake  and  exhaust  valves  were 
ground  in  and  piston  rings  were  renewed. 

28.  The  two  air  compressors  were  dismantled, 
and  examination  made  of  shafts,  connecting  rods, 
bearings,  joistons,  cylinders,  valves  and  ''V"  belt 
drives  all  of  which  were  found  in  satisfactory  con- 
dition.    The  compressor  valves  were  renewed. 

29.  The  three  main  air  reservoirs  were  hydro- 
statically  tested  to  a  test  pressure  of  350  P.S.I.  Tlie 
tanks  were  examined  and  were  found  tight  and  in 
satisfactory  condition. 

30.  The   lubricating   oil    coolers   m\d    the    inter- 
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coolers  were  examined  and  were  found  in  good  con- 
dition. 

31.  The  fuel  day  tanks  were  examined  after  hav- 
ing been  filled  and  the  tanks  were  found  tight  and 
in  satisfactory  condition. 

32.  The  bearing  and  shafting,  gears,  etc.  of  both 
the  anchor  windlass  and  steering  engine  were  ex- 
amined and  were  found  to  be  in  satisfactory  con- 
dition. Engaging  arrangements  on  both  the  steer- 
ing engine  and  anchor  windlass  were  tried  and  were 
foujrid  to  operate  satisfactorily.  Upon  recommenda- 
tion, a  relieving  tackle  was  furnished  for  the  steer- 
ing engine. 

33.  Upon  completion  of  aforesaid  examination 
and  repairs,  a  sea  trial  was  held  during  which  time 
the  undersigned  examined  operation  of  the  main 
engine  and  all  auxiliaries  including  the  main  cargo 
pumps.  It  was  found  that  the  main  engine  needed 
timing  and  it  was  recommended  that  the  engine  be 
timed.  This  recommendation  was  complied  with 
and  the  undersigned  re-examined  the  engine  and 
found  same  to  be  in  proper  operating  order. 

34.  For  the  purpose  of  re<3ord  the  manufacturer 
of  the  newly  installed  F.O.  transfer  pump  installed 
above  the  bunker  tanks  was : 

Pump — Blackmer  Pump  Co.     Pump  size  1501-10. 
Motor  Master  Motor  Ser.  L.M.  6428. 
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Electrical. 

35.  All  motors  were  removed  from  the  vessel  and 
armature  and  field  windings  were  cleaned,  baked, 
and  reinsulated.  Brushes  and  bearings  were  re- 
newed as  found  necessary.  The  undersigned  exam- 
ined the  motors  and  found  same  in  satisfactory 
condition. 

36.  Insulation  resistance  on  all  power  and  light- 
ing circuits  was  measured  by  megger  and  all  circuits 
having  a  low  value  of  resistance  were  restored  to 
their  original  good  order  by  the  removal  of  grounds 
and  defective  wiring  and  lighting  fixtures. 

37.  The  power  and  lighting  cables  were  exam- 
ined as  far  as  practicable  and  were  found  in  satis- 
factory condition.  The  fittings  on  the  main  switch- 
board and  distribution  panels  were  examined  and, 
upon  recommendation  various  circuits  were  prop- 
erly fused. 

38.  The  two  generators  were  run  separately  and 
in  parallel  and  circuit  breakers  and  switches  were 
tested  and  generators  were  found  to  operate  satis- 
factorily. The  armatures  and  fields  of  both  genera- 
tors were  examined  and  were  found  to  be  clean  and 
in  satisfactory  condition.  The  operating  and  over- 
speed  governors  were  found  to  function  satisfac- 
torily. 

39.  Upon  recommendation  a  wood  grating  was 
placed  in  front  of  the  main  switchboard. 
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Special  Survey  No.  1  Now  Complete 

40.  Annual  Boiler  Survey. 

(a)  The  main  vertical  heating  water  coil  boiler 
was  hydrostatically  tested  to  225  P.S.I.,  examined, 
and  was  proved  tight. 

(b)  The  furnace  was  opened,  dome  removed, 
and  the  newly  installed  nested  tube  bank  examined 
and  was  found  in  good  condition.  The  steam  sep- 
arator was  examined  without  opening  and  was 
found  in  likewise  good  condition. 

(c)  The  steam  separator  and  water  mountings 
together  with  the  feed  line  strainers  and  valves 
were  opened,  examined,  and  were  found  in  good 
condition.     The  valves  were  ground  in  as  directed. 

(d)  Relays  and  resistors  together  with  the  motor 
drive  were  examined  after  having  been  overhauled 
and  were  found  in  good  operating  order. 

(e)  The  main  safety  valve  was  set  under  steam 
to  relieve  at  a  pressure  of  100  P.S.I. 

(f)  The  standby  boiler  was  removed  by  the 
owners. 

The  Annual  Boiler  Survey  is  now  complete. 

41.  Annual  Survey. 

(a)  All  parts  of  the  steering  engine  were  exam- 
ined and  were   found  in  good  condition. 

(b)  The  conditions  of  assignment  namely;  ex- 
tending poop  ventilator  coamings,  furnishing  wood 
plugs  and  canvas  boots  to  ventilator  coamings,  fur- 
nishing covers  for  the  hooded  ventilators  and  the 
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replacement  of  the  exhauster  duct  leading  to  the 
pump  room,  together  with  extending  airpipes  and 
sills  to  the  required  height  and  the  freeing  up  of 
dogs  on  doors  and  cargo  hatch  covers  were  carried 
out. 

(c)  Coamings  of  ventilators  to  spaces  below  the 
freeboard  deck  and  below  decks  of  superstructures, 
cargo  hatch  coamings,  hatch  covers  and  their  sup- 
ports were  examined  and  found  in  good  condition. 

(d)  The  gangway  from  the  forecastle  to  the 
poop  deck  was  examined  and  was  found  in  good 
condition. 

(e)  Watertight  doors  in  bulkheads  and  closing 
appliances  in  superstructure  bulkheads  and  for  air 
and  sounding  pipes  were  examined  and  were  found 
in  good  condition. 

(f )  Machinery  casings,  guard  rails  and  all  other 
means  of  protection  provided  for  openings  and  for 
access  to  crews  quarters  were  examined  and  found 
in  order. 

(g)  The  assigned  load  line  marks  were  ewi  in 
the  vessel's  sides.  The  marks  were  verified,  found 
in  accordance  with  the  assignment,  plainly  visible 
and  well  marked. 

(h)  Provisional  load  line  certificate  No.  S3014, 
dated  Sept.  21,  1948  was  issued  for  a  valid  period 
of  three  months. 

42.     Summary. 
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(a)  Vessel's  spare  parts  and  equipment  were 
checked  and  were  found  sufficient  in  number  and 
of  good  quality. 

(b)  The  equipment  was  likewise  checked  and 
was  found  in  good  order  and  in  accordance  to 
Rules. 

(c)  In  view  of  the  vessel  being  fitted  with  a 
Radio  Phone  and  Direction  Finder  it  is  recom- 
mended that  the  abbreviations  Radphone  and 
RadDF  be  distinguished  in  the  record  in  the  case 
of  this  vessel. 

(d)  Radio  Phone.  Transmitter  TCR-RCA,  Re- 
ceived RMC  45.  Direction  Finder  Transmitter  DF 
RCA,  Receiver  Radio  Mfg.  Co. 

In  the  opinion  of  the  undersigned  the  vessel  is 
in  a  seaworthy  condition  and  fit  to  retain  her  pres- 
ent class  with  this  Bureau. 

/s/  F.  H.  GALLAGHER, 

Surveyor 

D.  R.  HEAD, 

Surveyor 

American  Bureau  of  Shipping. 
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"Q.  Give  us  in  substance  what  you  recall,  Mr. 
Gallagher,  and  if  that  exhibit  refreshes  your  mem- 
ory you  can  use  it  for  that  purpose. 

A.     I  want  to  be  specific  now;  no  guess-w^ork. 

Q.  Make  your  answer  specific.  You  may  use, 
and  the  record  may  show  you  are  using  that  exhibit 
as  a  basis  for  your  specific  statements. 

A.  It  was  found  that  the  main  engine  needed 
timing  and  it  was  recommended  that  the  engine  be 
timed.  This  recommendation  was  complied  with 
and  the  undersigned  re-examined  the  engine  and 
found  same  to  be  in  proper  operating  order. 

Q.  Now,  Mr.  Gallagher,  in  connection  with  tim- 
ing, it  has  been  asserted  in  this  case  that  on  No- 
vember 3d  of  1948  the  timing  of  the  engine  had 
been  completed,  and  upon  being  ready  for  sea  trial 
the  engine  was  run  full  ahead,  resulting  in  uneven 
and  irregular  action,  and  resulting  in  the  pistons 
heating  the  valves. 

Have  you  any  opinion  as  to  what  good  engineer- 
ing on  a  ship  would  dictate  in  connection  with  oper- 
ating a  vessel,  with  respect  to  timing'? 

Mr.  Collins:  I  will  similarly  object,  on  the  basis 
that  the  witness  has  not  been  qualified  as  an  expert 
to  answer  this  type  of  question, 

Mr.  Waddoups:     You  may  answer  the  question. 

A.  What  you  related  occurred  a  month  oi*  so 
after  I  attended  the  vessel.  Many  things  could 
have  taken  place;  changes;  installation  of  new 
parts;   perhaps   a  new   ])art   was   placed   in   there 
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which  was  not  quite  right  and  when  they  turned 
the  engine  over  a  valve  fell  into  a  cylinder,  which 
I  believe  is  what  you  have  reference  to.     That  is 
most  unusual,  though,  however. 

Q.  Would  running  the  engine  full  ahead,  without 
timing  it  first,  on  a  sea  trial,  be  in  accordance  with 
good  engineering  practice,  as  based  upon  your  ex- 
perience and  knowledge?" 


Mr.  Howard:  I  object  to  that  question,  since 
there  is  no  evidence  in  this  record  that  the  engme 
was  run  full  ahead  without  timing  it  first,  no  basis 
for  such  question  being  asked  this  witness  as  an 
expert  based  on  a  hypothetical  assumption. 

Mr.  Hokanson:     I  agree,  Your  Honor. 

Mr.  Howard:     I  move  it  be  stricken. 

The  Court:  Both  question  and  answer  are 
stricken. 


*'Q.  And  tell  us,  briefly,  what  is  done  in  the 
timing  of  the  engine. 

A.  Well,  wiien  you  time  an  engine  you  set  your 
positions.  In  other  words,  the  crank  relations  to 
the  position  points  on  the  flyw^heel,  which  will,  as 
far  as  the  pistons  are  concerned,  when  they  are 
approaching  top  center  you  will  have  a  degree  of 
regulation.  By  that  I  mean  you  may  inject  fuel 
for  a  given  degree  period.     The  degree  period,  of 
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course,  being  predetermined  by  the  advance  of 
angularity  of  the  crank,  which  will  in  turn  either 
raise  or  lower  the  piston.  However,  the  actual  set- 
ting, when  we  are  talking  about  a  two  or  four-cycle 
engine,  why  we  are  mainly  interested  in  the  degree 
and  the  period  of  injection;  usually  about  15  de- 
grees before  top  center,  and  time  with  the  exhaust 
valves  or  the  scavenging  system. 

Q.  Was  all  the  machinery  mvolved  in  the  timing 
system,  at  the  time  this  ship  was  delivered  over  to 
her  owners,  after  [1498]  your  inspection,  in  good 
condition  and  repair? 

A.  Yes.  The  recommendation  I  made  to  the 
owner's  representative  was  carried  out  by  the  ship 
yard. 

Q.  Now  there  is  a  claim  asserted  in  this  case, 
Mr.  Gallagher,  that  the  timing  gears  were  later  in 
disorder,  and  that  it  might  have  come  from  con- 
tamination of  the  lube  oil.  Have  you  any  opinion 
as  to  whether  or  not,  subject  to  Mr.  Collins'  continu- 
ing objection  on  your  opinion  evidence, — which  tlie 
record  may  continue  to  show,  Mr.  Collins. 

Mr.  Collins:    Yes. 

Q.     (Continued)  :     the  contamination  of  the 

lube  oil  would  be  the  cause  of  the  galling  of  the 
gears;  the  timing  gears?  A.     Very   possible. 

Q.  Would  you  say  that  the  contamination  of  lube 
oil  would  cause  the  galling  of  timing  gears  without 
also  injuring  or  doing  damage  to  the  main  crank 
and  trust  bearings  and  other  working  parts  of  the 
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eneine  which  are  lubricated  by  the  same  oil?" 


Mr.  Howard:  I  object  to  that  question  as  not 
containing  proper  assumptions  to  permit  the  witness 
to  express  an  opmion  in  this  case,  and  also  on  the 
ground  that  the  answer  of  the  witness  on  page  27  is 
not  responsive  to  the  question.  I  move  to  strike  the 
answer. 

The  Court:  It  is  my  opinion  the  question  is  ap- 
propriate. What  have  you  to  say  as  to  the  objection 
to  the  answer,  Mr.  Hokanson? 

Mr.  Hokanson:  Over  his  objection,  I  will  with- 
draw the  question  and  have  the  answer  stricken. 

The  Court :    It  is  so  ordered. 


"Q.  Well,  the  question  I  put,  Mr.  Gallagher, 
and  maybe  I  did  not  make  myself  too  clear,  not 
bemg  an  engineer;  If  there  were  contaminated  lube 
oil,  which  was  contaminated  to  a  sufficient  extent 
to  cause  galling  of  the  time  gears,  would  it  or  would 
it  not,  in  your  opinion,  affect  other  bearings  and 
other  working  parts  of  the  engine  .^ 

A.  If  the  lubricating  quality  were  destroyed, 
why  the  lube  oil  would  not  perform  its  function,  and 
I  believe  we  would  have  serious  consequences. 

Q.  Well,  to  put  it  another  way:  If  you  found 
that  the  galling  of  gears  had  occurred  only  in  the 
timing  gears,  and  not  in  the  other  bearings   and 
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working  parts  of  the  engine,  would  it  or  would  it 
not  be  your  conclusion  that  the  galling  of  the  time 
gears  had  been  caused  by  contaminated  lube  oil^ 

A.  Not  necessarily;  if  the  timing  gears  are 
lubricated  by  means  of  a  jet 

Q.     Was  that  the  case  in  this  ship? 

A.  I  don't  remember.  I  have  been  on  many, 
many  ships  since  [1500]  that  time,  and  it  is  just 
another  job  to  me;  just  another  ship. 

Q.     You  may  continue. 

A.  If  the  lubricating  oil  was  delivered  to  the 
timing  gears  by  the  installation  of  jets,  why  the  jets 
could  plug  up,  or  the  position  of  the  jets  could  be 
altered,  due  to  some  mishap. 

Q.  Now  you  have  stated,  Mr.  Gallagher,  that  this 
was  just  another  ship  to  3"ou.  Do  you  know  where 
the  owners  obtained  the  "Urania"  or  from  whom 
they  obtained  it? 

Mr.  Collins:    I  will  object  to  that  as  hearsay. 

Q.     Just  answer  whether  or  not  you  know. 

A.     No,  I  do  not. 

Q.  At  the  time  you  made  your  inspection  was 
there  any  indication  to  you  of  leakage  into  anj^  of 
the  lube  oil  leads  in  the  engine? 

A.  If  I  remember  correctly,  the  lubricating  oil 
coolers  were  taken  from  the  vessel,  cleaned  and  re- 
placed, and  being  part  of  the  lubricating  oil  system, 
of  course,  why  they  were  checked  while  in  operation, 
and  undoubtedly  during  the  many  times  of  dock 
trial  runnings  of  the  engine. 
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Q.  Is  there  any  way  that  you  can  describe  to  us 
from  your  familiarity  with  this  vessel  and  similar 
engines  that  there  might  be  leakages  of  sea  water 
in  the  cylinders  of  the  engines'?" 


Mr.  Howard:    I  waive  the  objection.  [1501] 

"A.  Yes,  if  this  engine,  the  cylinders  of  this 
engine,  are  cooled  with  sea  water. 

Q.  Do  you  recall  whether  that  was  the  case  in  the 
"Urania"? 

A.  No;  I  believe,  if  I  remember  correctly,  that 
with  the  ''Urania"  the  cylinders  were  cooled  with 
khat  we  call  a  heat  exchange  system,  whereby  the 
cooling  agent,  as  far  as  the  engine  is  concerned,  is 
passed  through  a  cooler,  and  salt  water  being  the 
cooling  medium,  on  the  other  hand,  would  be  passed 
also  through  the  cooler;  a  tube  division  forms  the 
separation.  If  the  cooler  wxre  to  fracture,  or  the 
tube  were  to  break,  whichever  side  had  the  greatest 
pressure, — By  that  I  mean,  that  if  the  cooling  water 
passing  through  the  engine  cylinders  was  being 
forced  through  there  at  30  poimds  to  the  square 
inch,  and  the  cooling  water,  or  perhaps,  we  will  say, 
the  sea  water,  in  this  case,  was  being  circulated 
through  the  cooler  at  25  pounds  per  square  inch,  we 
would  lose  our  fresh  water,  and  after  having  ex- 
pelled all  that  water  why  the  sea  water,  being  the 
greater  quantity,  would  have  entered  the  system. 
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Q.  Now  in  your  inspection  did  you  examine  the 
oil  leads  into  the  cylinders? 

A.     You  mean  the  lubricating  oil  leads'? 

Q.     Yes,  the  lube  oil  leads? 

A.  There  are  no  lube  oil  leads  into  the  cylinders. 
There  are  cylinder  lubricators  which  furnish  cylin- 
der oil  to  the  [1502]  walls  of  the  liner.  They  were 
examined  as  far  as  the  external  connections  are 
concerned,  and  they  were  found  to  be  in  order. 

Q.  There  is  a  charge  made  in  this  action  that  the 
lube  oil  leads  into  the  cylinders  were  not  tight. 

A.     That  I  do  not  know. 

Q.     Do  you  know  anything  about  that? 

A.  No,  I  didn't.  That  is  something  that  is  up  to 
the  vessel's  personnel  to  report  upon. 

Q.  Was  there  anything  in  your  inspection  that 
indicated,  at  the  time  of  making  that  inspection, 
that  that  situation  existed? 

A.     No,  there  was  not. 

Q.    Were  you  looking  for  such  a  situation? 

A.  Such  a  situation  normally  would  be  drawn 
to  a  person's  attention  by  a  condition  which  would 
liave  ai)peared;  otherwise,  why  it  is  something  that 
3^ou  cannot  see.  In  othei*  words,  it  is  entirely  en- 
closed in  the  cylmders. 

Q.  Now  on  this  inspection  that  you  made,  was 
tlie  cliief  engineer  of  the  sliip  in  your  company? 

A.     Many  times. 

Q.  Was  lie  in  yowr  company  during  the  sea 
trials?  A.     IihIccmI  he  was. 
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Q.  And  were  there  any  complaints  about  the 
motor,  or  other  parts  of  the  ship,  within  the  province 
of  your  inspection,  [1503]  that  were  made  by  the 
chief  engineer  and  not  corrected,  to  your  knowl- 
edge?" 


Mr.  Howard:     I  will  waive  the  objection. 


a 


A.  No,  not  to  my  knowledge.  We  both,  of 
course,  agreed  about  the  timing  of  the  engme. 

Q.  Is  it  a  fair  statement  to  make  then,  Mr.  Gal- 
lagher, that  with  respect  to  the  condition  of  the  lube 
oil  leads  into  the  cylinders,  that  that  would  be  a 
matter  peculiarly  within  the  knowledge  of  the  ship 's 
crew  % 

Mr.  Collins:  The  same  objection,  to  it  being  a 
h.vpothetical  question. ' ' 


Mr.  Howard:  I  object  to  that  as  a  leading  ques- 
tion and  not  a  proper  question  to  ask  the  opinion 
of  this  witness  on  on  a  hypothetical  basis.  There  are 
not  sufficient  assumptions,  if  the  Court  please,  in 
that  question  to  allow  the  witness  to  make  a  fair 
appraisal  of  the  situation  existing  on  the  Tanker 
Urania. 

Mr.  Hokanson :  I  am  willing  that  the  question  be 
withdrawn  and  that  the  following  questions  which 
relate  to  the  same  matter  be  withdrawn.  [1504] 
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' '  Q.  Now  you  have  mentioned  the  heat  exchanger. 
Were  the  heat  exchangers  on  this  vessel  inspected 
and  checked  by  you? 

A.  I  saw  the  heat  exchangers,  I  believe,  up  in  the 
machine  shop.  I  am  quite  certain  they  were  taken 
off  the  vessel,  and  they  were  adjusted  up  there,  and, 
of  course,  later  on,  why  they  were  placed  in  opera- 
tion aboard  the  ship. 

Q.  Were  they  in  operation  during  your  sea 
trials?  A.     They  were. 

Q.  And  have  you  an3^thing  to  say  as  to  how  they 
were  operating  on  that  sea  trial? 

A.  The  temperature  results  obtained  by  the  use 
of  the  coolers  was  satisfactory. 

Q.  In  the  course  of  your  inspection  w^as  it  either 
your  duty  or  the  actual  fact  that  you  checked  all 
lines  and  pipe  leads A.     No. 

Q.  and  other  elements  involved  in  the  cool- 
ing system?  A.     No,  no. 

Q.  And  did  Mr.  Williams,  or  anyone  else  on  be- 
half of  the  shi|)  owners  point  out  any  difficulty  or 
an\'  defect  in  the  heat  exchangers  during  the  sea 
trial,  and  during  your  inspection,  which  were  not 
corrected  ? 

Mr.  Collins:    Objected  to  as  hearsay. 

A.     No. 

Q.  Arc  yon  Tamil iai-  with  the  operation  on  long 
sea  voyages  of  the  ty|)e  of  engines  as  w^as  in  the 
^'Urania"?  [1505] 
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Mr.  Collins:  Same  objection;  he  has  not  qualified 
as  an  expert,  A.     No,  I  am  not. 

Q.  How  many  years  at  sea  did  you  have,  Mr. 
Gallagher?  A.     About  ten. 

Q.  And  in  the  course  of  those  years  at  sea  did 
you  gain  any  experience  as  to  the  effect  of  vibra- 
tion, on  long  sea  voyages,  upon  such  parts  of  an 
engine  as  the  oil  leads  in  the  cylinders?  Will  you 
answer  that  "yes"  or  "no."  A.     "Yes." 


Mr.  Howard:  I  move  to  strike  the  rest  of  the 
answer  after  the  word  "yes"  as  not  responsive  to 
the  question. 

The  Court:  The  interrogator  asked  the  witness 
to  confine  it  to  yes  or  no.  The  rest  of  it,  after  "yes", 
is  stricken. 


"Q.  And  is  there,  in  such  cases,  any  reaction  or 
action  by  the  motor  which  would  serve  as  a  warning 
to  the  operator,  or  to  the  engineer,  we  will  say,  in 
charge  of  the  motors  or  the  engine? 

A.  Before,  as  a  general  rule,  an  action  is  set  up 
which  v/ould  notify  the  operator  of  a  condition 
developing, — In  other  words,  before,  in  my  opinion, 
complete  break-down  would  [1506]  result,  why  the 
cause  thereof  would  have  been  pi'ogTessive. 

Q.  And  what  indications  would  you  normally 
expect?    Let  me  put  the  question  in  another  way: 
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What  devices  or  other  evidence  of  the  defect  would 
be  present  to  show  an  engineer  that  there  was  some 
defect  in  the  operation  of  the  engine  ? 

A.  As  far  as  the  cj-linder  lubrication  is  con- 
cerned ? 

Q.     Yes,  that  is  correct. 

A.  Such  a  condition  would  be  audible,  and  per- 
haps if  the  heat  conditions  was  great  enough  w^hy 
there  would  be  a  slowing  dovrn  of  the  engine. 

Q.  Are  there  an}^  meters  or  indicators  of  any 
kind  by  which  an  engineer  can  tell  whether  or  not 
there  is  some  interference  with  proper  lubrication 
of  the  cylinders'? 

A.  Yes,  there  is.  That  is,  as  far  as  what  is  indica- 
tive of  what  would  be  taking  place  within  the 
cylinder  itself.  To  my  knowledge  there  are  no  in- 
struments which  would  actually  give  a  tell-tale  on 
the  surface  that  the  lubricating  oil  or  cylinder  oil 
is  carrying  out.  However,  the  amoimt  of  cylinder 
oil  going  into  each  cylinder  is  visible,  as  most  of 
the  lubricators  installed  do  have  a  siglit-glass  which 
will  show  the  drops  of  cylinder  oil  being  forced  into 
the  lubricating  lines.  The  sight-glass  serves  two 
purposes,  one  being  to  show  the  oil  is  passing 
thi'ough  the  medium,  which  is  usually  glycerin,  and 
the  other  purpose  being  to  time  the  amounts  of  oil 
by  droi)s  each  minute  as  it  is  being  injected  into  the 
cylinder. 

Q.  There  is,  then,  a  visual  means  by  which  an 
engineer  can  tell? 
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A.     There  is  a  visual  means,  on  the  admission. 

Q.  Now  assuming  that  there  was  water  leakage 
into  the  oil  in  the  crank-case,  were  there  any  instru- 
ments on  the  "Urania",  if  you  recall,  that  would 
give  an  indication  to  the  crew  ? 

A.  Water  being  dumped  into  the  lubricating 
oil? 

Q.  Yes,  of  water  leakage  into  the  lubricating  oil, 
in  the  crank-case? 

A.  To  the  best  of  my  knowledge  I  know  of  no 
provision  providing  for  ready-at-hand,  notice  of 
such  a  condition  if  it  were  occurring.  Of  course 
they  could  by  soimding  the  sump  tanks  at  various 
intervals,  and  if  an  appreciable  amount  of  water 
entered  the  lube  oil  why  it  would  be  noticed.  That 
is,  by  actual  somiding. 

Q.  Now,  would  any  disruption  of  the  lubricating 
system  in  any  way  affect  the  temperature  of  the 
engine,  which  might  be  reflected  by  indicators  or 
instrmnents  ? 

A.  Yes,  if  I  am  correct  in  the  belief, — I  believe 
that  there  were  lubricating  oil  thermometers  at- 
taclied  to  the  engine  giving  the  inlet  and  outlet 
temperatures  of  the  lubricating  oil.  If  the  lubricat- 
ing oil  broke  down,  as  far  as  viscosity  s  concerned, 
why  damages  w^ould  occur."  [1508] 


Mr.  Howard:     I  move  to  strike  the  answer  as 
not  responsive. 
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Mr.  Hokanson:    I  believe  it  is  responsive. 
Mr.  Howard :    I  will  withdraw  my  motion. 


"Q.  And  would  there  be  an}i:hin£c  to  warn  the 
crew  of  the  vessel,  or  the  person  in  charge  of  those 
engines,  that  there  was  some  interference  with  the 
proper  lubrication,  besides  the  audible  means  you 
have  inentioned'? 

A.  No.  Again,  to  my  knowledge,  I  know  of  no 
audible  means  to  notify  the  crew. 

Q.  Yvhen  you  said  there  w^ere  audible  means, 
earjic]-,  by  tliat  what  did  you  mean"? 

A.  Audible  means;  by  that  I  referred  to  the 
condition  developing  from  lack  of  lubrication.  That 
is,  on  cylinder  lubrication,  which  is  entirely  different 
from  that  of  the  lube  oil  system  lubrication. 

Q.  All  right.  On  cylinder  lubrication  what  would 
be  the  audible  indication  that  there  was  something 
wrong  ? 

A.  When  the  lubricators  failed,  or  the  lubricator 
failed  to  deliver  the  required  amount  of  cylinder 
oil  to  the  cylinder  or  cylinders  we  would  have  the 
condition  of  heat,  which,  of  course,  would  be  caused 
by  or  as  a  result  of  friction  between  the  piston  rings 
and  the  cylinder  liner,  and  as  a  [1509]  result  of  this 
condition  why  there  is  a  strong  possibility  of  even- 
tual seizure  of  a  piston ;  seizure,  of  course,  in  some 
cases  could  mean  the  actual  slowinsr  down  of  the 
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engine  to  the  point  of  where  the  piston  and  the 

piston  trunk  fractured. 

Q.  Would  this  audible  means  to  detecting  some 
disruption  of  the  lubricating  system  of  the  cylinders 
be  what  we  land-lubbers  call  a  "knock  in  the 
motor"? 

A.  No,  I  believe  not.  A  knock  is  usually  a  condi- 
tion caused  by  pressure,  which  is  entirely  different 
from  that  caused  by  or  as  the  result  of  friction. 

Q.  Would  the  seepage  of  water  into  the  lubricat- 
ing oil  be  likely  to  cause  a  laiock  in  the  motor"? 

A.     It  is  quite  possible. 

Q.  If  a  knock  did  develop  in  the  motor  while  the 
vessel  was  under  way,  or  by  other  audible  means  the 
engineer  was  shown,  or  other  visual  means  the  engi- 
neer was  shown  that  his  engine  was  not  operating 
correctly  from  the  standpoint  of  lubrication,  what 
does  good  seamanship  and  engineering  dictate  under 
those  circumstances,  if  you  care  to  say? 

A.     For  a  knock  developing  in  an  engine  ? 

Q.     While  under  way? 

A.     While  under  way? 

Q.     Yes. 

A.  The  sensible  thing  to  do  is  to  stop  that  engine 
and  investigate.  [1510] 

Q.  And  do  you  know  whether  or  not  such  a  con- 
dition can  or  cannot  be  cured  at  sea,  or  improved 
at  sea? 

A.     That  is  rather  expecting  too  much.   In  other 
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words,  I  would  appreciate  the  question  being  made 

specific. 

Q.  Let  me  put  the  question  this  way,  Mr.  Gal- 
lagher: If  by  audible  or  visual  means  the  engineer 
is  advised  that  there  is  something  wrong  with  the 
operation  of  the  engines  while  under  way,  what 
measures  should  be  taken,  in  your  opinion,  upon 
determining  that  fact? 

A.  If  the  sound  is  coming  from  within  the  en- 
closed portion  of  the  engine,  the  engine  should  be 
stopped  and  an  investigation  carried  out  to  ascertain 
the  cause  of  that.  This  knock,  however,  could  be 
caused  by  fuel  pressure  or  it  could  be  the  result  of 
a  burnt-out  bearmg,  misalignment,  or  many,  many 
things. 

Q.  Well,  would  a  failure  to  take  steps  to  correct 
such  a  condition,  when  it  was  first  determined,  as- 
suming that  it  was  determined  in  the  early  stages  of 
the  development  of  such  a  condition,  cause  damage 
to  the  engine  by  continuous  use  wdth  the  defect 
existing  ? 

A.     Well,  there  again  we  are  not  specific. 

Q.  What  I  mean,  Mr.  Gallagher,  is  this:  Does 
it  add  greater  damage  to  continue  to  run  the  engines 
after  such  a  knock  has  developed? 

A.     Yes,  I  believe  so.  [1511] 

Q.  And  would  early  treatment,  or  early  repairs, 
prevent  further  damage?  A.     Yes. 

Q.     So  that  to  permit  it  to  continue,  knowing 
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that  it  was  there,  would  cause  greater  damage  to 

the  engine  than  if  an  early  repair  was  made'^ 

A.  Yes,  I  believe  such  a  condition  should  be 
corrected. 

Q.  And  in  your  opinion,  and  from  your  experi- 
ence, does  good  seamanship  dictate  that  such  steps 
be  taken  when  a  defect  in  the  engines  has  been  de- 
tected; while  under  way"?  A.     Yes,  that's  true. 

Q.  And  would  a  failure  to  take  those  steps  result 
in  continuous  damage  to  the  engine  by  its  continuous 
use  with  such  defects?  A.     Yes,  it  would. 

Q.  Now,  in  your  sea  trial  did  you  find  anything 
in  these  engines  which  indicated  to  you  the  necessity 
of  making  repairs  to  eliminate  the  defects  that 
could  be  detected  either  by  audible  or  visual  means'? 

A.  No,  other  than  timing  we  found  the  engine 
equipment  to  be  quite  satisfactory. 

Q.  And  I  take  it  from  your  earlier  testimony 
that  the  defective  timing  was  repaired  to  your 
satisfaction'?  A.     That  was  corrected. 

Q.  Mr.  (raliagher,  I  don't  recall  whether  you 
have  answered  [1512]  this  question  or  not :  Can  high 
pressures  in  any  way  cause  leaks  to  pipes  carrying 
coolants  to  heat  exchangers'? 

A.     Yes,  of  course. 

Q.  And  in  your  opinion  could  that  develop  while 
under  way  in  a  ship  which  had  left  port  with  its 
heat  exchangers  and  cooling  system  in  good  condi- 
tion'? A.     Yes,  it  could. 

Q.     Where  would  this  pressure  come  from? 
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A.  The  pressure  could  be  increased  by  the  closing 
in  on  the  discharge  side  of  a  pipe  or  cooler,  where 
we  would,  of  course,  build  up  a  volume  and  then 
consequent  pressure,  and  damage  could  result  from 
the  pressure  which  was  placed  upon  a  cooler  or  pipe 
which  was  in  excess  of  that  pressure  which  th(i 
cooler  or  pipe  was  designed  for. 

Q.  Mr.  Gallagher,  assummg  the  following  to  be 
the  fact:  That  a  ship  put  out  of  Port  Angeles, 
Washington,  and  went  to  Manzanillo,  Mexico,  with 
the  following  defects  in  its  engine  system:  Air- 
locking  in  the  telemotor  system,  causing  oscillation ; 
loose  lube  oil  leads  into  cylinders,  which  permitted 
leakages  of  sea  water  into  those  cylinders;  heat 
exchangers  that  were  dirty  and  leaking  badly; 
timing  off,  so  that  the  wedges  pulled  out;  leakage 
into  the  crank-case  of  sea  water;  leakage  in  the 
pipes  carrying  the  coolant  to  the  heat  exchangers. 
AVould  such  vessel,  in  your  opinion,  be  able  to 
negotiate  the  trip  from  Port  Angeles  to  Manzanillo, 
Mexico,  [1513]  without  a  breakdown?" 


Mr.  Howard:  I  will  object  to  that  hypothetical 
question  on  the  basis  of  there  being  no  evidence  to 
establish  any  air-locking  in  the  telemotor  system; 
no  evidence  to  establish  leaking  of  sea  water  into 
the  cylinders,  the  fact  being  from  the  evidence,  as 
I  recall,  it  was  fresh  water  that  entered  the  cylin- 
ders; and  further  on  the  ground  that  there  is  no 
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evidence,  as  I  recall,  of  timing  being  off  so  that  the 

wedges  were  pulled  out. 

Mr.  Hokanson:  I  will  stipulate  that  the  question 
may  be  withdrawn  on  the  ground  it  doesn't  incor- 
porate proper  considerations. 


''Q.     Did  you  inspect  the  fire,  bilge  and  sanitary 
pumps'?  A.     Yes,  we  did. 

Q.     Did  you  find  those  satisfactory? 


A.    Yes,  we  did. 


Mr.  Hokanson:  At  this  point  I  believe  it  was 
agreed  between  counsel  that  further  direct  examina- 
tion could  be  had  following  cross-examination  of 
the  testimony  [1514]  up  to  that  point. 


' '  Cross-Examination 

By  Mr.  Collins : 

Q.  Mr.  Gallagher,  do  you  recall  the  last  date  on 
which  you  saw  this  ship  % 

A.  Yes,  I  do.  I  believe  it  was  on  a  Friday  or  a 
Saturday. 

Q.     Do  you  recall  the  date? 

A.  My  report  indicates  October  the  9th  as  being 
the  last  date  of  attendance. 

Q.  Do  you  know  what  date  the  ship  left  the 
yard?  A.     I  don't  know  the  exact  date,  no. 
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Q.  Do  you  know  whether  after  the  sea  trial  there 
were  any  additional  dock  trials  or  other  trials'? 

A.  The  main  engine  was  operated,  and  that  is 
all  that  I  was  concerned  with. 

Q.     It  was  operated  on  a  dock  trial,  was  it? 

A.  I  would  not  call  it  a  dock  trial.  The  engine 
was  revolved.  As  far  as  an  actual  dock  trial,  such 
did  not  seem  to  be  necessary,  nor  was  it  requested. 

Q.  Was  the  engine  revolved  by  hand  or  mechan- 
ically ?  A.    Mechanically. 

Q.    Was  the  engine  actually  operating? 

A.    Yes. 

Q.  At  the  time  of  this  inspection  of  this  ship, 
the  surveying  [1515]  of  the  ship,  were  there  other 
ships  that  you  were  also  surveying!  • 

A.     Yes,  there  was. 

Q.     Do  you  recall  how  many  ships  there  were? 

A.  I  would  say  off-hand — Do  you  mean  in  the 
period  of  my  first  to  last  visits'? 

Q.     Yes.  A.     Oh,  I  would  say  maj^be   15. 

Q.  Could  you  give  us  the  average  of  how  many 
ships  you  were  surveying  simultaneously?  When 
you  say  15,  I  assume  the  ships  came  and  left? 

A.     That  is  correct. 

Q.  Could  you  strike  an  average  as  to  the  number 
of  ships  that  you  might  be  surveying  at  the  same 
time? 

A.     Well,  do  you  mean  during  a  single  day? 

Q.     At  any  given  x^eriod,  yes. 

A.     Well,  it  is  all  determined  by  the  nature  of  the 
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work,  dealing  with  a  specific  attendance.    I  have 
boarded   and   carried   out   surveys   of   a   condition 
offered  on  as  many  as  seven  ships  in  one  day. 

Q.  You  therefore  did  not  spend  full  time  on  any 
day  on  any  ship? 

A.  In  the  case  of  the  "Urania"  I  have  put  in,  I 
believe,  no  more  than  two  full  days;  that  is,  two 
days  of  an  attendance  wherein  I  devoted  myself 
exclusively  to  the  "Urania".  [1516] 

Q.  Do  you  know  whether  any  work  was  per- 
formed in  the  yard  after  your  survey, — after  your 
report  of  survey? 

A.  My  report  closed  on  October  the  9th,  which 
indicated  that  was  my  last  visit,  and  work  subse- 
quent to  that  date  I  was  never  advised  of. 

Q.     Do  you  know  when  the  ship  left  the  yard? 

A.  I  heard  that  it  did  leave  about  the  16th  of 
October. 

Q.  So  if  an3^thing  occurred  on  the  ship  after  the 
9th,  the  date  of  your  report,  you  knew  nothing  of  it  ? 

A.     That  is  correct. 


Q.  Do  you  recall  the  date  of  the  sea  trial?  I 
believe  you  said  it  was  October  the  6th,  is  that  cor- 
rect? 

A.  Oh,  the  6th,  7th  or  8th ;  somewheres  around 
there. 

Q.  Do  you  recall  the  weather  conditions  on  that 
date? 
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A.  Tlie  weather  conditions  were,  I  believe — they 
were  good. 

Q.     Where  did  the  trial  take  you? 

A.  We  operated  in  Puget  Sound,  leaving  from 
the  ship  repair  plant  at  Wmslow,  and  returning  to 
Win  slow. 

Q.  Not  being  familiar  with  the  geography  of 
Puget  Sound,  did  that  take  you  out  into  the  ocean, 
as  such,  or  were  you  confined  at  all  times  to  the  bay 
area? 

A.  We  were  confined  to  Puget  Sound,  and  not 
necessarily  the  bay. 

Q.  Do  you  recall  what  the  sea  conditions  were 
on  that  date?  [1517] 

A.  So  far  as  I  remember,  why  good  conditions 
prevailed. 

Q.     By  ''good  conditions"  you  mean  a  fair  sea? 

A.     That  is  correct. 

Q.  Was  the  ship  turned  for  the  purpose  of 
checking  the  compass? 

A.  I  believe  that  was  carried  out.  However,  that 
is  none  of  my  concern. 

Q.  You. have  no  definite  recollection  of  that  at 
this  time?  A.     No,  sir. 

Q.  Now  dui-ing  the  period  of  this  run  was  the 
steering  ever  shifted  from  mechanical  to  manual  ? 

A.  Yes,  I  believe  that  the  emergency  means  of 
steering  provided  was  operated,  and  I  personally 
witnessed  the  hard-over  and  hard-over  operation  of 
the  rudder. 
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Q.  Do  you  have  a  definite  recollection  of  that 
ship  being  operated  by  hand-steering  on  that  run? 

A.     Yes. 

Q.  Do  you  recall  how  long  you  operated  on 
hand-steering?  A.     No,  I  do  not. 

Q.  You  testified  with  respect  to  the  bulkhead  and 
ammunition  locker.  Do  you  have  any  recollection 
as  to  whether  that  compartment  was  above  or  below 
the  weather  deck  ? 

A.     I  believe  it  was  above  the  w^eather  deck. 

Q.    But  you  have  no  definite  recollection? 

A.     No,  sir,  I  don't. 

Q.     How  long  were  you  assistant  chief  engineer? 

A.  As  an  assistant  engineer,  I  would  say  about 
seven  years. 

Q.  Did  you  ever  fill  the  chief's  spot,  as  such,  or 
did  you  ever  sign  on  as  chief  engineer? 

A.     For  a  stand-by  period,  yes. 

Q.     How  long  was  that  period? 

A.     Just  a  matter  of  weeks. 

Q.     Under  way  or  in  port  ?  A.     Under  way. 

Q.  Will  you  tell  us  something  about  the  inspec- 
tion that  you  make  in  connection  with  this  type  of 
survey.  You  inspect  the  ship  on  arrival  and  then 
at  the  completion  of  the  job,  and  periodically  during 
the  period  when  the  ship  is  being  surveyed,  when 
the  job  is  being  performed,  is  that  it? 

A.     Yes,  that  is  correct. 

Q.  Is  it  your  job  on  such  an  inspection  to  inspect 
or  to  report  upon  any  conditions  that  might  exist 
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other  than  those  which  are  to  be  specifically  covered 

in  your  rei^ort? 

A.  We  confine  ourselves,  or,  rather,  I  confine 
myself  to  surveys  dealing  with  classification,  when 
requested,  and  carry  out  a  survey  for  classification. 

Q.  And  this  type  of  survey  was  a  classification 
survey,  is  that  correct?  A.     Yes,  sir. 

Q.  There  are  a  number  of  ways  in  which  lube 
oil  is  cooled;  various  types  of  cooling  systems  for 
it?  [1519]  A.     Yes,  that  is  true. 

Q.  Would  you  be  able  to  tell  us  how  many  types 
there  are;  a  rough  classification? 

A.  Well,  we  could  have — in  general,  I  wish  to 
*  state  that  as  employed  aboard  ship — shipboard,  it 
is  pretty  much  the  same.  By  that  I  mean  that  we 
have  a  tubular  cooler  wherein  the  sea  water  passes 
through  either  one,  or  perhaps  two  or  three;  more 
frequently  two  than  three — it  passes  through  the 
tubes  and  the  lubricating  oil  is  introduced  usually 
at  the  top  of  the  cooler  and  passes  over  the  surface 
of  the  tubes,  guided  by  baffles. 

Q.  Is  it  correct  that  in  the  determination  of 
w^hether  or  not  there  might  be  leakage  of  water  in 
the  cylinders  it  would  be  necessary  to  determine 
exactly  how  the  cooling  system  operates  on  a  par- 
ticular ship,  in  order  to  give  an  opinion  as  to  the 
cause  of  the  leakage? 

A.  That  is  rather— not  difficult  to  answer,  but  it 
is  rather  hard  to  frame  a  reply,  insomuch  as  with 
reference  to  a  leak,  a  leak  of  a  minor  nature  would 
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not  be  readily  observed,  and  a  condition  of  break- 
down of  the  lubricating  quality  would  be  very  pro- 
gressive. A  sudden  rupture  in  the  quality  of  the 
lubricating  oil  could  take  place  readily  if  a  tube 
or  tubes  failed  completely. 

Q.  But  that  is  something  you  would  have  to  de- 
termine upon  observation,  is  that  correct?  [1520] 

A.     That  is  very  true. 

Q.  Do  you  recall  whether  on  the  "Urania"  the 
lube  oil  system  had  sight-glasses?  A.     No. 

Q.     You  have  no  definite  recollection? 

A.     No,  I  cannot  recollect. 

Q.  Do  you  recall  whether  there  were  lube  oil 
thermometers  I  Do  you  have  any  definite  recollec- 
tion of  it? 

A.  I  am  quite  certain  there  were  thermometers 
provided. 

Q.  Is  that  answer  based  on  the  assumption  that 
that  is  a  standard  equipment? 

A.     That  is  correct. 

Q.     But  you  have  no  specific  recollection? 

A.  I  do  have  a — I  am  quite  certain  of  having  a 
specific  recollection. 

Q.  Now  is  it  not  true  as  to  the  engine,  conditions 
at  sea  may  be  such  that  an  engine  may  break  down 
for  many  causes  ?  A.     That  is  true. 

Q.  And  is  it  not  true  that  in  order  to  determine 
the  cause  of  the  breakdown  it  is  necessary  to  know 
all  the  essential  factors  that  go  into  it? 

A.     Absolutely. 
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Q.  Isn't  it  also  true  that  it  is  very  difficult  to 
tell  on  shore  exactly  what  might  happen  or  what 
might  have  happened  at  sea  unless  you  have  had  an 
opportunity  to  examine  the  [1521]  people  who 
would  know,  at  sea?  A.     It  is. 

Q.  And  therefore  is  it  not  correct  that  any  an- 
swer which  might  be  given  to  a  question  in  connec- 
tion with  breakdowns  would  necessarily — to  a  cer- 
tain extent,  at  least,  be  a  hypothetical  answer,  de- 
pending perhaps  on  the  resolution  of  certain  ques- 
tions which  5^ou  might  have  only  in  your  mind,  one 
way  or  the  other? 

A.     Specificness  is  required. 

Q.  Is  it  true,  Mr.  Gallagher,  that  in  connection 
with  the  answers  that  you  have  given  to  the  various 
questions  proposed  to  you  that  there  may  have  been 
factors  existing  on  board  the  ship  of  which  you  are 
not  presently  aware,  the  knowledge  of  which  might 
have  caused  you  to  give  a  different  answer? 

A.  I  believe  my  replies  to  the  questions  were 
based  upon  the  examination  of  the  machinery,  and 
my  thoughts  go  back  to  the  time  of  such  examina- 
tion, and  many  things  could  occur,  which  of  course 
brought  these  conditions  foi'th,  which  were  a  result 
of  failures.  Insofar  as  my  examination  was  con- 
cerned, if  the  general  satisfactory  conditions  existed 
and  continued  to  exist  as  was  found  existing  at  the 
time  of  my  survey,  why  I  don't  believe  such  a  fail- 
ure from  such  normal  function  would  have  occurred. 

Q.     Then  would  it  be  correct  to  say  that  correc- 
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ting  the  timing  which  you  found  deficient  on  the 
sea  trials — that  [1522]  the  answers  to  your  ques- 
tions  were   based  upon   the   situation   as   you   ob- 
served it  at  the  time  of  the  sea  trials'? 
A.     That  is  correct. 

Mr.  Collins :     That  is  all. 

*  *     * 

Direct  Examination  (Resumed) 

By  Mr.  Waddoups: 

*  *     * 

Q.  Mr.  Gallagher,  in  response  to  a  question  put 
by  Mr.  Collins  you  stated  that  before  a  definite 
answer  can  be  given  as  to  the  reasons  for  certain 
things  happening  at  sea  you  must  know  all  of  the 
factors  involved?  A.     That  is  correct. 

Q.  Would  one  of  those  factors  be  the  manner  in 
which  the  vessel  was  operated  and  maintained  by 
the  crew? 

A.  Maintenance,  of  course,  is  a  subject  which  is 
purely  one  of  concern  between  the  company  oper- 
ating the  vessel  and  the  personnel  they  jjlace  aboard, 
and  as  we  are  not  a  regulatory  body,  inasmuch  as 
the  operations  are  concerned,  I  feel  that  it  would 
not  be  proper  for  me  to  pass  a  remark. 

Q.  Well,  Mr.  Gallagher,  I  didn't  mean  by  this 
to  ask  you  to  pass  any  remarks  on  the  specific  crew. 
What  Ii  am  driving  at  is  this :  Can  a  vessel  in  sea- 
worthy condition  leave  a  port  in  that  condition,  and 
because  of  improper  maintenance  and  operation  by 
its  crew  be  rendered  unseaworthy  ?  [1523] 
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A.     Very  definitely. 

Q.  Therefore  the  extent  to  which  a  vessel  might 
be  damaged,  or  the  extent  to  which  further  damage 
might  be  prevented,  could  depend  upon  the  opera- 
tion and  maintenance  of  that  vessel  by  the  crew? 

A.     That's  right." 


Mr.  Hokanson :  At  this  point  apparently  a  survey 
was  handed  to  the  witness. 

.Mr.  Howard:  It  is  already  admitted,  counsel;  it 
is  Mr.  Dupuy's  survey. 

Mr.  Hokanson :    That  would  be  A-22,  Your  Honor. 


"Q.  Calling  your  attention  to  the  portion  of  that 
report  of  survey  under  the  caption  ' '  Found, ' '  do  you 
find  any  defects  there  which  w^ere  evident  to  you 
upon  your  inspection  of  the  vessel  in  Puget  Sound  *? 

A.  No.  I  do  not  know  of  such  a  condition 
existing. 

Q.  Have  you  any  opinion,  Mr.  Gallagher,  as  to 
the  cause  of  the  defects  described  there? 

Mr.  Collins:  Again,  for  the  purpose  of  the 
record,  I  wish  to  note  a  continuing  objection  to  all 
opinion  questioning.  [1524] 


Mr.  Howard:     I  object  to  that  question  as  not 
giving  tlic  witness  any  basis  for  the  assumptions 
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other  than  the  reading  of  the  report,  this  exhibit 
that  has   been   handed   to   him.    The   witness   has 
testified  he  didn't  see  the  ship  after  October  9. 

Mr.  Hokanson:  If  counsel  objects,  I  will  agree 
that  the  question  and  the  material  relating  to  this 
exhibit  may  be  stricken. 


' '  Further  Cross-Examination 
By  Mr.  Collins: 

Q.  As  to  the  leaks  that  are  mentioned  in  the  last 
survey,  Exhibit  number  4,  were  those  leaks  that 
would  be  observable  other  than  when  the  engine 
was  operating? 

A.  Then,  again,  we  go  back  to  the  means  offered 
for  such  detection.  As  I  have  previously  stated, 
if  the  amount  of  leakage  was  great  an  abrupt  condi- 
tion would  occur. 

Q.  No;  perhaps  I  did  not  make  my  question 
clear.  The  condition  mentioned  in  the  survey  be- 
came apparent  to   the   surveyor  upon  inspection? 

A.     That  apparently  is  so. 

Q.  Would  such  a  condition  be  observable  when 
the  engine  was  not  operating?  That  is  to  say,  in 
making  your  inspection  would  you  observe  such  a 
condition  to  exist  other  than  during  the  sea  trial? 

A.  The  surveyor  found  a  condition  which  in 
view  of  the  reported  leaking  coolers  was  ascer- 
tained to  be  as  a  result  of  the  leaking  coolers,  and 
the   condition  as   x^reviously  stated   did  not   exist. 
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when  I  made  the  survey  of  the  vessel,  and  I  have 
not   perused   the   engine   log,   and   I   believe    such 
examination  would  indicate  whether  this  condition 
was  abrupt  or  whether  it  was  progressive. 

Q.  When  a  ship  comes  into  the  yard  and  you 
are  surveying  it,  do  you  inspect  the  log  of  the  ship 
before  making  your  survey? 

A.  No,  we  don't  imless  we  are  attending  the 
vessel  for  the  purpose  of  carrying  out  a  damage 
survey. 

Q.  Then  the  type  of  inspection  you  make  would 
be  a  visual  inspection,  or  by  the  use  of  such  tests 
that  might  be  required  to  determine  the  condition? 

A.  When  I  am  attending  a  vessel  for  the  pur- 
poses of  classification  I  do  not  request  an  examina- 
tion of  the  log  books,  and  I  do  then  carry  out  my 
survey  by  visual  examination,  and  also  the  testing 
of  parts  requiring  tests. 

Q.  Could  you  observe  leaking  fluids  (^ther  than 
when  the  ship  was  under  way  ? 

A.  As  a  general  rule,  and  as  I  previously  stated, 
the  oil  pressure  is  greater  going  through  the  lube 
oil  tubes  than  the  cooling  agent,  and  frequently  such 
a  leakage  is  detected  by  the  observations  of  the 
cooling  medium  being  passed  overboard.  If  a  leak  is 
in  one  of  tlie  coils  or  the  tube  sheet  [1526]  and  the 
lube  oil  ])ressure  being  greater  than  that  of  the 
cooling  agent,  will  ])ass  lube  oil  into  the  cooling 
agent,  which  in  turn  will  pass  overboard,  and  a 
film  of  oil  would  be  detectable. 
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Q.  That  would  only  be  observable  when  the  main 
engine  is  running,  is  that  correct? 

A.  No,  that  is  not  so.  You  can  circulate  your 
lubricating  oil  whether  the  main  engine  is  operating 
or  stopping. 

Q.     Was  that  done? 

A.  It  may  have  been  done,  but  I  personally  did 
not  do  so. 

Q.  What  tests,  if  any,  did  you  make  to  determine 
as  to  whether  or  not  there  was  a  leak  in  the  fluid? 

A.  The  lubricating  oil  coolers,  as  previously 
stated,  I  believe  were  removed  from  the  vessel, 
and  were  cleaned  in  the  plant  of  the  Commercial 
Ship  Repair,  and  they  were  also  tested,  and  I 
believe  that  I  did  witness  a  hydrostatic  test  of  the 
coolers,  and,  of  course  we  would  judge  their  later 
operation  by  the  visual  means  of  function.  That  is, 
by  the  observations  of  temperatures,  w^iich  I  believe 
w^ere  detected  by  the  installation  of  thermometers. 

Q.     When  the  main  engine  was  not  operating? 

A.  Well,  of  course  I  concern  myself  now  to  the 
operation  of  the  vessel  during  the  sea  trial  period. 

Q.  Then  is  it  correct  to  say  that  the  only  tests 
that  were  made  in  the  yards  w^ere  the  tests  that  were 
made  in  the  shop,  [1527]  and  such  tests  as  might 
have  been  made  while  the  ship  was  in  the  sea  trial? 

A.  As  a  general  rule  that  is  the  only  test  that 
is  ever  given  a  heat  exchanger.  It  is  no  different 
from  the  radiator  on  your  car,  which  is  tested  in 
the  factory,  and  you  operate  it. 
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Q.  And  you  have  no  definite  recollection  as  to 
whether  you  observed  the  test  made  in  the  shop? 

A.  I  cannot  be  specific  to  state  whether  it  was 
one  cooler  or  two  coolers;  I  don't  remember.  How- 
ever, I  do  remember  witnessing  a  test  on  a  cooler, 
which,  of  course,  it  could  be  the  entire  cooler,  or 
lubricating  oil  cooler,  but  as  previously  stated  the 
''Urania"  to  me  was  just  another  ship,  and  I 
cannot  really  bind  myself  too  closely  to  this  portion 
of  equii^ment. 

Q.  You  mentioned,  on  a  number  of  item,  on  the 
subsequent  survey,  that  the  surveyor's  opinion  was 
a  matter  of  opinion.  A.     That  is  correct. 

Q.  May  I  ask  this :  How  frequently  do  you  make 
a  survey  of  the  classifications  specified  in  this  re- 
port? 

A.  Every  four  years,  with  the  exception  of  the 
annual  boiler  and  annual  classification  and  Inter- 
national load  line  surveys.  Those  surveys,  as  I  have 
enumerated,  are  carried  out  every  year. 

Q.  Now  when  you  pass  an  item  as  lieing  satis- 
factory, does  that  mean  that  in  your  opinion  that 
item  will  stand  u])  until  the  next  survey?  [1528] 

A.  That  meaiis  that  the  equipment,  as  found  at 
the  time  of  my  examination,  was  satisfactory  at 
that  time. 

Q.  But  tliat  condition  may  change  the  next  day? 
That  is,  (le])ending  on  the  operation? 

A.  That  condition  may  change  by  mis-use,  over- 
use and  ])oor  handling. 
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Q.  Or  there  may  be  an  inherent  defect  that  you 
might  not  have  observed,  is  that  correct '? 

A.     That  is  quite  possible. 

Q.  Then  when  you  say,  for  example,  that  the 
telemotor  is  satisfactory,  you  base  your  opinion,  do 
you  not,  upon  observation  of  the  various  parts,  their 
apparent  soundness,  and  its  operation  during  the 
period  of  the  sea  trial  ?  A.     That  is  correct. 

Q.  But  you  in  no  way  guaranty  that  those  parts, 
as  so  constituted,  will  withstand  continued  use  for 
any  set  period  at  all? 

A.  We  are  not  a  body  that  makes  any  guaranty. 
We  formulate  and  give  opinions. 

Q.  And  in  that  opinion  there  is  no  estimate  of 
the  probable  life  of  the  particular  parts'? 

A.  In  the  opinions  around  the  items  referred 
to,  no. 

Mr.  Collins :  That  is  all. 

Redirect  Examination 

By  Mr.  Waddoups :  [1529] 

Q.  But  in  those  opnions,  Mr.  Gallagher,  do  you, 
before  giving  the  opinions,  consider  whether  or  not 
the  parts  which  you  have  given  an  opnion  on  are 
in  sufficiently  good  order  as  to  be  seaworthy? 

A.  Quite  definitely;  they  are  in  our  opinion 
sound.    By  "sound"  I  mean  structurally  sound. 

Q.  And  are  capaable  of  serving  all  purposes  for 
which  they  are  installed  on  the  vessel? 

A.     For  which  they  are  intended ;  that  is  correct. 
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Recross-Examination 

By  Mr.  Collins: 

Q.  You  mentioned  in  the  subsequent  survey  that 
the  matters  of  opinion  specdfied  might  or  might  not 
coincide  with  your  opinion. 

A.  The  subsequent  surveys,  or  the  remarks  made 
in  the  subsequent  surveys,  in  my  opinion  are  re- 
marks which  I  feel  that  I  would  concur  with  in 
view  of  the  conditions  which  are  noticed  in  those 
surveys. 

Q.  On  some  of  the  items  you  said  it  was  a  matter 
of  opinion;  is  that  right?  A.     That  is  correct. 

Mr.  Collins:  That  is  all. 

Redirect  Examination 

By  Mr.  Waddoups : 

Q.     That  is,  as  to  the  replacements'?  [1530] 
A.     They  were  not  considered  as  a  part  of  the 
survey,  because,  again  being  specific,  I  do  not  be- 
lieve that  I  saw  too  many  of  the  items  referred  to 
in  Exhibit  4  as  coming  under  the  invooice. 
Deposition  Closed" 


Mr.  Hokanson :  That  concludes  the  deposition  of 
Frank  H.  Gallagher.  Cross  respondents  now  offer 
the  same  in  evidence. 

The  Court :  That  deposition  is  received  as  a  part 
of  th(»  cross  respondents'  rebuttal. 
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Mr.  Hokanson :    At  this  time,  Your  Honor,  cross 
respondents  rest. 

The  Court:    Is  there  any  surrebuttal *? 

Mr.  Howard:    As  rebuttal  on  the  cross  libelant's 
case,  we  have  one  witness. 

The    Court:      Court   will   be   in   recess    for   ten 
minutes. 

(Recess) 

STANLEY  A.  LUND 

recalled  as  a  witness  by  and  on  behalf  of  respondent, 
having  been  previously  duly  sworn,  was  examined 
and  testified  as  follows:  [1531] 

Direct  Examination 

By  Mr.  Howard : 

Q.    You  are  Mr.  S.  A.  Lund?  A.    Yes. 

Q.     Are  you  still  employed  by  General  Steamship 
Company  ?  A.     Yes. 

Q.     At  Seattle?  A.     Yes,  sir. 

Mr.  Howard:    I  would  like  to  have  this  piece  of 
machinery  marked  for  identification. 

The  Court :    You  may  do  so. 

(Piece   of  machinery   marked  Respondent's 
Exhibit  A-29  for  Identification.) 

Q.     I  will  ask  you  if  you  have  ever  seen  that 
piece  of  machinery  before  ?  A.     Yes,  I  have. 

Q.     Whereabouts'? 

A.     It  was  received  in  our  office  last  week. 

Q.     You   are   referring  to   the   Seattle   office   of 
General  Steamship  Corporation?  A.     Yes. 
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Q.     To  whom  was  it  consigned  ? 

A.  It  didn't  have  any  markings  on  it  when  it 
came  in,  but  the  waybill  number  was  the  only  identi- 
fication it  had  on  it.  [1532] 

Q.     Did  that  show  whom  the  consignee  was*? 

A.  To  my  knowledge,  no,  but  Mr.  Antippas  gave 
me  that  information  as  the  waybill  number  of  the 
box  that  was  carrying  this  thing  up  here  from  the 
vessel. 

Mr.  Hokanson:  I  object  to  the  answer  to  that 
question  as  based  upon  what  somebody  else  told 
him. 

The  Court :    Sustained. 

Q.  In  what  manner  was  this  piece  of  machinery 
delivered  to  your  office? 

A.  It  was  delivered  via  Northwest  Airlines, 
boxed. 

Q.     Were  you  present  when  it  was  uncrated? 

A.    Yes,  I  was. 

Q.     Who  else  was  present? 

A.     Mr.  Antippas. 

Q.  Did  Mr.  Antij^pas  state  to  you  what  the 
machinery  was  ? 

Mr.  Hokanson:    I  object  to  that. 

The  Court:     Sustained. 

Q.     Do  you  know  what  the  machinery  is? 

A.  After  having  been  told,  yes.  After  I  had  seen 
it — I  know  what  it  is  now.  I  have  never  soon  one 
before,  though,  up  until  last  week. 

Q.     What  is  it? 

Mr.  Hokanson :    I  object  now.    The  witness  says 
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he  knows  what  it  is  after  having  been  told.  [1533] 

The  Court:  He  also  said  he  never  saw  one  be- 
fore. I  understood  him  to  say  that  as  a  part  of  his 
answer. 

Mr.  Howard :  He  says  he  knows  after  after  hav- 
ing seen  it. 

The  Court:  He  said  he  never  saw  one  before. 
The  objection  is  sustained. 

Q.  Where  has  the  machine  been  since  it  arrived 
at  your  office? 

The  Court:     If  he  knows. 

Q.     If  you  know*? 

Mr.  Hokanson:  I  don't  know  what  Mr.  How^ard 
proposes  ~  to  prove  by  this  exhibit,  but  I  think  he 
should  make  an  offer  of  proof  at  this  time  to  fore- 
shorten this. 

Mr.  Howard:  I  will  be  glad  to  do  that  at  this 
time. 

The  Court:     You  may  do  so. 

Mr.  Howard :  In  the  ease  of  the  cross  respondent, 
the  Commercial  Ship  Repair  called  one  J.  D. 
Gilmore  as  a  witness,  w^ho  in  response  to  certain 
questions  stated  that  he  was  familiar  with  Harrison 
type  oil  coolers,  and  in  response  to  other  ques- 
tions Mr.  Gilmore  stated  that  in  his  opinion  it 
would  be  impossible  for  leaks  to  occur  from  the 
salt  water  side  to  the  oil  side  of  a  Harrison  type 
cooler,  for  the  reason  that  there  is  a  gasket  cover- 
ing the  soldered  seam  around  where  the  core  of  the 
cooler  is  attached  to  the  housing  of  the  cooler,  and 
that  that  gasket  and  the  cover  w^hich  fits  over  the 
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gasket  [1534]  would  cover  the  soldered  seam  in  such 
a  fashion  that  it  would  be  impossible  for  leaks  to 
occur  through  the  soldered  seam  while  the  covers 
were  in  place  so  as  to  allow  salt  water  to  con- 
taminate the  lubricating  oil. 

Mr.  Hokanson:  May  I  interrupt?  Mr.  Howard 
is  now  making  an  argument.  He  is  not  under  oath. 
I  asked  for  an  offer  of  proof  as  to  what  this  exhibit 
is.  What  Mr.  Gilmore  had  to  say  about  another  type 
of  heat  exchanger  has  nothing  to  do  with  what  this 
particular  exhibit  is  and  how  it  is  to  be  admitted. 

The  Court :     The  objection  is  sustained. 

Mr.  Howard:  I  make  an  offer  of  i)roof  b}-  this 
exhibit,  which  has  been  marked  for  identification, 
that  the  gasket  and  cover  do  not  cover  the  soldered 
seam  between  the  core  and  the  housing  of  the  Harri- 
son type  heat  exchanger  model  aboard  the  Tanker 
Urania,  so  that  the  assiunption  which  the  witness 
Mr.  Gilmore  was  making  and  which,  if  the  Court 
please,  was  also  made  by  the  witness  Blumberg  who 
testified  Saturday  and  this  morning,  that  leaks 
could  not  occur  because  of  the  gasket  covering  the 
seam — I  offer  to  ])r()ve  by  this  exhibit  that  that  is 
a  physical  impossibility,  and  that  the  heat  exchanger 
would  speak  for  itself  in  that  respect. 

Mr.  Hokanson:  Your  Honor,  Mr.  Howard's  last 
remarks  are  again  argumentative.  He  is  not  under 
oath.  [1535]  Pie  proposes  to  prejudice  our  case  by 
offering  an  exhibit  which  he  knows  cannot  be  intro- 
duced properly  at  this  time.   He  wants  to  leave  the 
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inference   that   someone   that   we   have   previously 

called  has  testified  falsely. 

I  submit,  your  Honor,  he  had  the  opportunity  of 
introducing  this  exhibit  in  his  case  in  chief,  and 
when  we  undertook  to  introduce  a  Harrison  type 
cooler  on  Saturday  last,  or  Thursday,  Your  Honor 
will  remember  that  Mr.  How^ard  objected,  and  we 
agreed  that  the  exhibit  w^ould  be  withdrawn. 

The  Court:  Have  you  an  attitude  towards  this 
offer  of  proof? 

Mr.  Hokanson:  My  attitude  is  this:  he  hasn't 
stated  properly  how  he  proposes  to  establish  what 
this  exhibit  is,  and  w^hat  its  relevancy  is  in  this 
case. 

The  Court:  The  Court  is  not  sustaining  the  ob- 
jection. You  may  proceed  to  try  to  authenticate  the 
exhibit. 

Mr.  Howard :  I  will  make  this  further  statement 
at  this  time,  if  the  Court  please,  that  Mr.  Antippas 
was  on  the  stand  last  week,  at  which  time  he  testified 
that  after  his  arrival  at  Seattle,  this  cooler  was 
received. 

At  the  time,  we  were  dealing  with  a  stamped 
pressure  that  was  reported  to  be  stamped  on  the 
cooler,  and  I  asked  the  witness  at  that  time  if  the 
cooler  had  [1536]  been  shipped  out  from  the  ship. 
As  I  recall,  his  testimony  was  it  had  been  removed 
from  the  ship  and  shipped  out  to  him  at  Seattle, 
and  that  this  is  the  cooler  that  was  shipped  to  him 
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from  the  ship  at  a  Mississippi  River  or  Louisiana 

port. 

Tlie  Court:  I  do  not  believe,  over  objection, 
you  will  be  able  by  hearsay,  saying  what  one  said 
at  one  time  and  another,  to  identify  it,  but  you  are 
at  liberty  to  ask  legitimate  questions. 

Mr.  Howard:  The  testimony  I  am  referring  to 
is  in  the  record,  in  Mr.  Antippas'  testimony  last 
week. 

The  Court:  You  may  proceed.  We  have  lost  this 
time  now  with  the  offer.  However,  it  w^as  done  in 
good  faith,  I  realize  that,  but  we  have  nevertheless 
lost  the  time.  Proceed  trying  to  prove  the  exhibit, 
if  you  wish  to. 

Q.  AYere  you  present  when  the  covers  were 
removed  from  this  piece  of  machinery? 

A.     Yes,  I  was. 

Q.     Who  removed  them? 

Mr.  Hokanson:  He  is  trying  to  identify  this 
exhibit.  These  questions  relate  to  something  that 
was  done  to  the  exhibit. 

The  Court:     The  objection  is  overruled. 

Q.     Do  you  recall  the  last  question?  [1537] 

A.     Yes. 

Q.     Can  you  answer  that? 

A.  Yes.  I  was  there  oif  and  on  when  it  was  being 
disassembled. 

Q.     Who  removed  the  covers? 

A.     Mr.  Antippas,  and  I  believe  Mr.  Le  Gros. 

Q.     Where  was  the  cooler  at  that  time? 
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A.     It  was  in  our  office  at  General  Steamship. 

Q.     When  did  you  last  see  it  in  your  office? 

A.     Friday  morning. 

Q.     Did  you  work  on  Saturday  ? 

A.     No,  I  did  not. 

Q.     Were  you  down  in  your  office  on  Saturday"? 

A.     No,  I  was  not. 

Mr.  How^ard:  At  this  time,  if  the  Court  please, 
I  offer  this  exhibit  and  would  like  to  make  this 
statement,  that  we  have  the  testimony  in  the  record 
of  Mr.  Antippas  last  week  as  to  the  cooler  having 
been  shipped  out  to  him,  and  I  have  undertaken 
to  establish  by  this  witness  who  is  on  the  stand 
at  the  present  time  that  this  is  the  cooler  that  was 
received  in  his  office,  and  this  is  the  cooler  that 
the  covers  were  removed  from  by  Mr.  Antippas 
during  the  last  few  days  of  last  week. 

The  Court:  What  is  the  history  of  the  article 
you  refer  to  as  having  been  in  that  manner  identified 
by  [1538]  Mr.  Antippas. 

Mr.  Howard:     The  history? 

The  Court:  The  history  so  far  as  the  testimony 
shows. 

Mr.  Howard:  So  far  as  the  testimony  shows,  I 
submit  to  your  Honor  that  Mr.  Antippas  testified 
that  he  had  arranged  to  have  the  lubricating  oil 
cooler  removed  from  the  tanker  upon  its  arrival 
in  a  Mississippi  port,  and  had  arranged  to  have 
it  shipped  to  him  in  Seattle,  and  in  that  connection 
ho  was  testifying  as  to  a  pressure  stamp  on  it. 
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The  Court:  The  shipping  papers  would,  over 
objection,  have  to  be  used  to  identify  the  shipment, 
and  then  you  would  have  to  have  someone  identify 
what  was  shipped  at  the  other  end  of  the  line. 

Q.  Do  you  have  with  you  any  shipping  papers 
on  this? 

A.     I  have  a  waybill  that  was  received. 

Mr.  Howard:  May  it  please  the  Court,  in  order 
to  shorten  this  as  much  as  possible,  I  would  like 
at  this  time  to  call  your  Honor's  attention  to  General 
Admiralty  Rule  46-B,  reading  as  follows : 

''If  an  objection  to  a  question  propounded  to  a 
witness  is  sustained  by  the  Court,  the  latter,  upon 
request,  shall  take  and  report  the  evidence  in  full 
unless  it  clearly  aj^pears  that  the  evidence  is  not 
admissible  [1539]  on  any  ground  or  that  the  witness 
is  privileged." 

That  rule,  if  the  Court  please,  applies  according 
to  its  term  to  a  question  propounded  to  a  witness, 
but  I  submit  the  same  would  be  true  insofar  as 
an  exhibit  is  concerned  as  would  be  true  of  the 
verbal  testimony  of  a  witness. 

I  make  that  statement  at  this  time  only  in  an 
effort  to  shorten  the  argument,  as  far  as  the  admis- 
sibility of  this  particular  exhibit  is  concerned. 

The  Court :  You  may  proceed  to  prove  the  ship- 
ping documents. 

Mr.  Howard:  I  would  like  to  have  this  document 
marked  for  identification. 
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(Air  bill  marked  Respondent's  Exhibit  A-30 
for  Identification.) 

Q.  Handing  you  what  has  been  marked  for  iden- 
tification as  Respondent's  Exhibit  A-30,  can  you 
state  what  that  is  ? 

A.  That  was  the  air  bill  that  was  handed  me 
at  the  time  this  crated  exchange  cooler  here  was 
brought  to  the  office. 

Q.  What  item  is  shown  as  being  the  unit  trans- 
ported on  that? 

A.     One  wooden  box  machinery,  and  the  weight. 

Q.  What  is  the  origin  of  shipment  shown  on 
that   [1540]    waybill? 

Mr.  Hokanson:     I  object  to  that,  your  Honor. 

The  Court:  Sustained.  The  exhibit  is  not  in 
evidence;  therefore,  its  contents  cannot  be  stated. 

Q.  Please  refer  to  the  rubber  stamp  endorse- 
ment at  the  bottom  of  Identification  A-30.  Was  that 
on  the  document  at  the  time  it  was  received  ? 

Mr.  Hokanson:  I  object  to  that.  He  hasn't  iden- 
tified this  yet.    It  is  not  in  evidence. 

The  Court:  He  has  not  read  it  in  evidence,  and 
the  objection  is  overruled.  He  can  say  whether  the 
figure  or  word,  without  reading  the  figure  or  word, 
was  on  there  at  the  time  in  question. 

A.  Are  you  referring  to  our  stamp  that  has 
been  placed  on  it? 

Q.    Yes. 

A.  That  was  placed  on  there  subsequent  to  the 
time  we  received  it. 
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Mr.  Howard :     I  offer  Identification  A-30. 

Mr.  Hokanson:  I  object  to  the  introduction  of 
A-30,  Your  Honor,  on  the  ground  that  it  has  not 
been  established  what  the  document  represents,  nor 
has  it  been  in  any  way  identified  with  any  of  the 
issues   in   this   case. 

The  Court :  The  Court  thinks  it  has  not  [1541] 
been  properly  authenticated,  neither  30  nor  29, 
and  the  objection  is  sustained. 

Q.  Does  Identification  A-30  represent  the  w^aybill 
that  was  delivered  to  your  office  at  the  time  this 
A-29,  the  piece  of  machinery,  was  delivered? 

Mr.  Hokanson:  I  object  to  the  question  as  lead- 
ing, and  involving  hearsaj^  statement. 

The  Court:     That  is  sustained.    It  is  leading. 

Q.     When  did  you  receive  Identification  A-30'? 

A.  It  was  received  at  the  time  this  crated  i:)iece 
of  machinery  was  received  in  the  office. 

Q.     Who  delivered  it  to  you"? 

A.  I  couldn't  tell  you  who  it  was.  It  was  a 
deliverjTiian,  obvioush%  for  Northwest  Airlines, 
and  I  signed  a  copy  of  the  receipt  of  the  box  when 
it  was  delivered. 

Q.  Tlie  machinery  identified  as  A-29  was  re- 
ceived at  the  same  time?  A.     Yes,  it  was. 

Q.  Had  you  received  any  previous  shipment  as 
to  the  source  of  this  shipment? 

A.     No,  I  had  not. 

Q.  Had  Mr.  Antii)pas  advised  you  that  any  such 
shipment  was  being  received  ? 
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Mr.  Hokanson:     I  object  to  that,  Your  Honor. 

The   Court:     Sustained.    [1542] 

Q.  Had  Mr.  Antippas  made  any  arrangements 
with  you  to  receive  any  freight  shipments,  air 
freight  shipments'? 

Mr.  Hokanson:  I  object  to  that  as  leading  and 
not  in  any  way  identified  with  the  exhibit  in  his 
hand. 

Mr.  Howard:  He  can  answer  that  question  yes 
or  no. 

The  Court:  You  may  do  so.  The  objection  is 
overruled. 

The  Witness:     Yes,  he  did. 

Q.     What  arrangements  had  he  made  with  youf 

A.  I  believe  it  was  about  a  w^eek  ago  last  Sat- 
urday.  He  told  me  that  he  had 

Mr.  Hokanson:  The  same  objection,  for  the  rec- 
ord. I  object  to  the  witness  stating  what  Mr.  An- 
tippas told  him  as  based  upon  hearsay,  if  what 
he  proposes  to  state  is  offered  for  the  proof  of 
the  truth  of  the  matter  asserted. 

Mr.  Howard:  I  submit  to  Your  Honor  that  the 
statement  Mr.  Antippas  may  have  made  to  Mr. 
Lund  as  to  arrangements  for  receipt  of  any  ship- 
ment, air  freight  or  otherwise,  would  be  admissible, 
not  necessarily  for  the  proof  of  the  truth  of  the 
matter  asserted,  but  to  show  the  source  of  this 
Identification  A-30  and  the  arrangements  that  were 
made  for  its  receipt  in  Seattle. 
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Mr.  Hokanson:  That  is  the  very  thing  in  issue, 
Your  Honor.  [1543] 

The  Court:     The  objection  is  sustained. 

I  do  not  see  how  you  are  going  to  establish  this 
Exhibit  A-29  unless  you  produce  a  witness  who 
knows  it  came  off  this  vessel. 

Mr.  Howard :  I  submit  the  witness  that  testified 
last  week  testified  that  such  a  cooler  was  received 
from  the  vessel,  and  this  witness  is  brought  merely 
for  the  purpose  of  tying  it  in  with  the  exhibit 
which  was  brought  into  the  courtroom,  being  the 
same  one  that  the  witness  testified  about  last  week. 

The  Court :  I  am  talking  about  the  situation  over 
objection.  Since  the  Court  is  confronted  with  an 
objection  here,  for  all  that  has  been  made  to  appear 
there  may  have  been  more  than  one  shipment  made 
off  that  vessel  of  some  piece  of  machinery.  There  is 
no  definite  connection  between  the  Harrison  oil 
cooler,  if  any,  taken  from  the  Urania  and  the  article 
that  is  now  marked  Respondent's  Exhibit  A-29  and 
here  presented. 

Q.  I  wdll  ask  the  witness,  if  I  may  do  so,  did 
^01  receive  any  other  shipments  of  machinery  dur- 
ing the  last  week  or  ten  days  in  vour  office  in 
SeaUle,  Washington?  A.     No,  we  have  not. 

Q,  If  such  shipments  had  been  received,  would 
you  have  any  knowledge  of  them? 

A.     I  might  and  I  might  not;  I  couldn't  say. 

0.  Were  you  handling  the  affairs  for  Mr.  Antip- 
pas  while  he  was  in  Seattle  in  the  last  week  or  ten 
days? 
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Mr.  Hokanson:  I  object  to  the  question  as  lead- 
ing. 

"^lie  Court :     The  objection  is  overruled. 

^.     Yes,  I  did. 

Q.  Then  if  any  shipments  had  been  received  for 
the  account  of  Mr.  Antippas,  would  you  have  knowl- 
edsje  of  them "?  A.     Oh,  yes  indeed. 

Mr.  Hokanson:  I  object  to  that,  Your  Honor,  as 
calling  for  a  conclusion  of  the  witness. 

The  Court:     The  objection  is  overruled. 

Q.     Were  any  such  shipments  received? 

A.     No. 

Q.  This  Identification  A-29,  then,  represents  the 
only  shipment  of  machinery  that  you  did  receive 
at  your  Seattle  office  during  the  last  w^ek  or  ten 
days  ?  A.     Yes,  it  is. 

Mr.  Hokanson:  At  this  point,  with  reference  to 
the  attempt  to  introduce  this  exhibit  into  evidence, 
I  would  like  to  call  the  Court's  attention  to  an 
orcTer  which  the  Court  signed  on  the  9th  day  of 
March,  1949,  in  this  cause  wherein  on  Page  3  of 
the  order,  the  cross  libelants  are  directed  under 
paragraph  2: 

"To  produce  each  of  the  following  objects  at  the 
offices  of  its  proctors,  Messrs.  Merritt,  Summers  & 
Bucey,  [1545]  840  Central  Building,  Seattle,  Wash- 
ington, on  or  before  the  14th  day  of  March,  1949, 
and  to  permit  libelants-cross-respondents,  their  proc- 
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tors,   technical   advisers   and/or  photographers,   to 

insi^ect  and  photograph  each  of  said  objects: 

*'(a)  Any  and  all  engine  parts  or  other  parts  of 
the  Motor  Tanker  "Urania"  removed  from  said 
vessel  after  October  15,  1948,  for  the  purposes  of 
introducing  the  same  into  evidence  as  exhibits  upon 
the  trial  of  the  above  entitled  cause. ' ' 

I  submit  that  had  counsel  intended  to  introduce 
this  exhibit  in  this  cause,  he  was  under  obligation 
to  allow  us  the  opportunity  to  inspect  this  under 
the  terms  of  this  order,  and  that  it  is  improper  at 
this  late  stage  of  the  trial  to  undertake  identification 
and  introduction  of  it. 

Our  witnesses  have  all  been  dismissed.  This  mat- 
ter was  gone  over  when  Mr.  Antippas  was  here. 
He  had  an  opportunity  when  he  was  here  to  identify 
it.  We  were  never  given  the  opportunity  to  see 
the  exhibit.  We  were  informed  that  it  was  allegedly 
here — the  alleged  cooler  was  here  at  about  ten 
minutes  of  twelve  on  Thursday,  just  prior  to  *the 
resting  of  cross  libelants  case.  [1546] 

No  offer  was  made  to  produce  it  at  the  time  we 
undertook  to  introduce  a  cooler  in  lieu  of  it  to 
establish  the  type  of  construction;  and  I  submit, 
Your  Honor,  that  it  is  rather  late  in  the  case  now, 
particularly  in  view  of  the  order  signed,  to  under- 
take to  introduce  what  is  alleged  to  be  the  cooler 
from  the  Urania,  which  in  any  case  must  be  hear- 
say, because  there  is  not  present,  to  ray  knowledge, 
anyone   from    the   vessel    to   establish   that    is   the 
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cooler  which  is  in  issue  here  which  was  on  this 
vessel  in  October,  1948,  and  has  been  on  the  vessel 
at  all  times  since. 

The  proof  is  such  that  I  submit  counsel  is  wast- 
ing the  Court's  time  in  undertaking  to  identify  it 
now. 

Mr.  Howard :  If  the  Court  please,  as  to  the  order 
counsel  has  referred  to,  I  would  like  to  state  to 
Your  Honor  that  to  the  best  of  my  knowledge,  no 
such  part  was  available  from  the  tanker  Urania 
at  the  time  that  the  order  was  entered. 

However,  it  is  true  that  when  another  heat  ex- 
changer was  offered  in  evidence  and  identified  as 
an  exhibit  the  latter  part  of  last  week,  I  advised 
counsel  at  that  time  we  had  the  heat  exchanger  off 
the  Urania  in  Seattle;  that  we  considered  offering 
it  on  our  case  in  chief;  that  we  decided  against  it 
for  several  reasons,  including  the  one  that  was  men- 
tioned as  [1547]  far  as  the  difficulty  of  incorporat- 
ing such  an  exhibit  into  the  record  on  appeal. 
Counsel  for  the  cross  respondents  have  not  re- 
quested any  opportunity  to  examine  the  cooler 
since  that  time,  when  I  advised  the  Court  and 
counsel  that  we  had  such  an  exhibit  in  Seattle. 

As  far  as  the  admissibility  of  it  is  concerned, 
and  counsel's  last  remarks,  I  can  only  state  I 
believe  it  is  entirely  proper  as  rebuttal  evidence 
for  the  reasons  that  I  have  previously  mentioned 
to  the  Court,  and  we  do  submit  to  Your  Honor  that 
we  have  made  a  prima  facie  showing  of  the  iden- 
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tity   of   the   cooler   which   should   be    sufficient   to 
allow  the  Court  to  receive  it  in  evidence  on  the  offer 
w^hich  we  now  make  of  A-29. 

The  Court:  I  do  not  think  that  the  exhibit  has 
been  sufficiently  identified  to  be  admitted  over  ob- 
jection. 

One  reason  I  think  it  is  lacking  in  identification 
necessary  to  meet  the  objection  is  that  it  should 
have  had  some  person  who  took  it  from  the  Urania, 
identified  the  identity  of  it  with  the  identity  of 
the  article  shipped  by  the  carrier  which  is  alleged 
to  have  carried  it,  and  then  the  identity  should 
have  been  unmistakably  and  properly  connected  up 
from  the  time  it  was  on  the  vessel  until  it  arrived 
here  in  court,  when  it  did  arrive.  [1548] 

I  do  not  thnk,  over  objection,  that  that  has  been 
sufficiently  done. 

I  also  feel  the  possibility  of  there  being  some 
l)rejudice  to  the  cross  respondents  in  connection 
with  it.  I  think  if  it  had  been  produced  in  accord- 
ance with  the  Court's  order  in  the  proper  time  and 
at  a  time  when  they  could  make  use  of  and  gain 
information  from  it,  they  might  have  had  an  op- 
l)ortunity  to  have  made  a  more  timely  inspection  of 
it. 

That  last  observation  causes  the  Court  to  feel 
that  the  possil)le  prejudice  to  the  cross  respondents 
makes  it  important  for  th(>  Court  to  require,  since 
the  objection  has  been  made  ])v  cross  respondents, 
tliat  the  exhibit  be  properly  and  legally  identified. 

The  objections  of  cross  respondents  to  the  iden- 
tification of  A-29  is  and  are  sustained. 
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Mr.  Howard:  If  the  Court  please,  would  you 
allow  an  exception  on  that  ruling? 

The  Court:     Exception  allowed. 

Mr.  Howard:  At  this  time,  I  will  also  offer  Re- 
spondent«'s  Exhibit  A-30  for  Identification  in  sup- 
port of  the  offer  which  has  heretofore  been  made 
on  A-29. 

Mr.  Hokanson :     I  object  to  the  offer. 

The  Court:     Sustained. 

Mr.  Howard:  An  exception,  if  the  Court  [1549] 
please. 

The  Court:     Allowed. 

Mr.  Howard:  At  this  time,  I  again  renew  my 
application  on  behalf  of  cross  libelant  that  this  evi- 
dence be  received  in  the  record  under  Admiralty 
Rule  46-B,  over  objection  that  has  been  made  and 
ruled  upon  by  the  Court. 

The  Court :  Will  you  pass  that  rule  up  ?  I  would 
like  to  read  it. 

I  would  like  for  counsel  for  cross  respondent  to 
read  46-B  and  comment  upon  how  it  is  applicable. 
After  counsel  for  cross  respondent  has  read  it,  I 
would  like  for  Mr.  Howard  to  restate  his  conception 
of  the  applicability  of  that  rule  to  what  is  here 
involved. 

Mr.  Howard :  It  is  my  impression  that  Rule  46-B 
would  be  applicable  in  this  case  to  permit  the  offer 
and  admission  of  Exhibit  A-29  over  objection  for 
the  purpose  of  having  it  in  the  record  in  the  event 
an  appeal  is  taken;  the  exhibit  would  be  before  the 
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Circuit  Court  of  Appeals  if  they  should  rule  that 

the  exhibit  was  properly  admissible. 

The  Court:  I  would  be  glad  to  order  that  the 
exhibit  go  on  appeal  in  case  an  appeal  is  taken, 
if  that  is  what  you  wish.  I  think  that  •refers  to 
the  testimony  connected  with  the  identifying  of 
the  exhi])it,  and,  of  course,  that  will  be  in  the 
transcript  of  the  record  in  [1550]  case  there  is  a 
review. 

Mr.  Howard:  I  believe  the  rule  is  intended  and 
will  properly  be  construed  as  being  broad  enough 
to  cover  the  exhibit  itself,  but  that  is  the  purpose  of 
my  offer. 

The  Court:  I  will  be  glad  to  cross  that  bridge 
when  we  come  to  it. 

Mr.  Howard:  No  further  examination  of  this 
witness. 

Mr.  Hokanson:     No  questions. 

The  Court:     You  may  step  down. 

(Witness  excused.) 

Mr.  Howard :  That  concludes  the  rebuttal  of  the 
cross  libelant. 

The  Court:  As  1  understand  it,  libelant  rests, 
is  that  right? 

Mr.  Hokanson:     Yes,  Your  Honor. 

Tlie  Court:  And  also  the  cross  respondents  rest, 
is  that  true? 

Mr.  Hokanson:     'I'li.it  is  correct,  Your  Honor. 

Tlic  Court:  Is  there  any  further  testimony  ic 
be  takeii  in  tliis  case? 
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Mr.  Howard:     None  on  behalf  of  cross  libelant 
Mr,  Hokanson:     Not  on  behalf  of  libelants. 
The  Court:     The  court  is  recessed  for  five  min- 
utes. [1551] 

(Recess.) 

(Argument   presented   to   the   Court  by   re- 
spective counsel  for  libelants  and  respondent.) 


The  Court:  All  of  the  original  contract  items, 
as  I  understand  it,  are  undisputed  so  far  as  the 
work  done  and  the  charges  made  therefor  are  con- 
cerned, with  the  exception  of  certain  substituted 
work. 

The  respondent  frankly  observed  in  the  course 
of  argument  on  the  merits  that  the  extent  of  Mr. 
A¥illiams'  authority  to  represent  the  owner  of  the 
vessel  is  perhaps  the  one  outstanding  question  for 
determination  by  the  Court,  at  least  so  far  as  the 
right  of  the  libelants  to  recover  on  account  of  the 
matters  and  things  alleged  in  the  libel  may  be 
concerned.  The  Court  has  heard  and  carefully 
considered  all  of  the  testimony  upon  that  issue,  as 
well  as  all  the  other  issues  in  the  case. 

I  know  of  no  fact  in  the  case  more  firmly  estab- 
lished than  that  Mr.  Williams  w^as  held  out  by  the 
owner  as  having  authority  to  represent  the  owner 
in  all  things  concerning  the  work  and  the  ordering 
of  extra  repairs  not  [1552]  covered  by  the  original 
contract.  So  far  as  concerns  the  owner  advising  the 
libelants  that  there  was  any  limitation  of  any  char- 
acter upon  the  authority  of  Mr.  Williams  to  repre- 
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sent  the  owner,  there  is  no  credible  evidence  in  this 
case  to  support  that. 

The  owner,  through  the  testmony  of  Mr.  Antippas, 
put  forward  a  contention  in  effect  that  the  libelants 
should  have  been  aware  of  the  fact  that  in  some 
special  matters,  Mr.  Williams  could  not  have  been 
supposed  to  have  authority  from  the  owners  to 
cover  his  handling  of  those  matters  and  acting  for 
the  owner  to  the  same  extent  that  the  owner  through 
some  corporate  official  could  have  acted,  but  there 
is  nothing  in  the  evidence  to  warrant  any  such 
contention  on  the  part  of  the  owner. 

Mr.  Williams  was  sent  here  to  represent  the 
owner,  and  he  did  represent  the  owmer  in  everything 
that  concerned  the  doing  of  this  work  and  the  acts 
that  were  reasonably  connected  with  it.  No  acts  done 
by  Mr.  AVilliams  for  the  owner  were  ever  repudi- 
ated until  after  this  libel  was  filed.  The  Court, 
tliercforo,  finds,  concludes  and  decides  from  a  pre- 
ponderance of  the  evidence  that  the  authority  of 
Mr.  Williams  to  represent  and  bind  the  owner  was 
without  limitation  so  far  as  the  matters  and  things 
alleged  in  the  libel  are  concerned. 

In  every  instance  of  Mr.  Williams'  ai)proval  of 
work  [15e53]  done  and  in  every  instance  of  acts 
done  by  Mr.  Williams  in  comioction  with  the  re- 
pairs and  work  on  the  "Urania,"  Mr.  Williams' 
autliority  to  bind  the  owner  was  ample  and  sufficient, 
and  Mr.  Williams'  acts,  both  as  to  original  contract 
items  and  extra  items,  did  l)ind  the  owner  of  the 
"Urania." 
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He  had  every  appearance  of  having  unlimited 
authority  to  represent  the  owner  in  approving  the 
work  and  authorizing  extras  in  every  instance  when 
he  purported  to  act  for  the  owner.  If  there  was  in 
fact  in  the  owner's  mind  any  thought  of  limitation 
of  such  authority,  it  was  incumbent  upon  the  owner 
to  so  advise  the  libelants  in  some  certain  way.  No 
such  limitation  was  ever  communicated  to  the  libel- 
ants. 

The  Court,  from  a  preponderance  of  the  evidence, 
further  finds,  concludes  and  decides  that  all  of  the 
work  which  w^as  done  in  pursuance  of  the  original 
contract  and  in  connection  wth  the  extras  ordered 
by  Mr.  Williams  was  actually  done  as  alleged  in  the 
libel,  was  authoritatively  approved  by  Mr.  Wil- 
liams on  behalf  of  the  owner  as  alleged  in  the  libel, 
and  that  the  charges  made  by  libelants  therefor  are 
in  all  respects  reasonable,  and  libelants  are  entitled 
to  recover  of  and  from  the  respondent  all  of  the 
sums  as  prayed  for  in  the  libel. 

The  substitute  work  was  done  in  place  of  the 
item  [1554]  in  the  contract  calling  for  removal  of  a 
bulkhead  at  a  cost  of  $200.  Mr.  Williams  himself 
testified  that  although  the  bulkhead  was  not  re- 
moved according  to  the  specifications,  additional 
substitute  work  was  done  in  amount  and  value 
satisfactory  to  him,  and,  therefore,  there  will  be 
no  deduction  from  the  sums  asked  for  by  libelants 
on  account  of  that  $200  bulkhead  removal  item. 

Referring  now  to  the  extra  coils  for  the  Clayton 
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boiler,  Mr.  Featherstone,  one  of  the  libelants,  clearly 
recalled  the  transactions  regarding  that  mattter 
when  he  spoke  of  not  having  any  of  those  extra 
coils  at  the  Winslow  yard  and  of  having  some  of 
them  in  libelants'  Seattle  warehouse  where  the  libel- 
ants ordinarily  kept  spare  parts  used  in  ship  re- 
pairs, when  he  spoke  of  having  the  extra  coils 
looked  over  carefully  and  of  having  selected  one 
set  that  was  regarded  as  suitable  for  the  Clayton 
boiler  on  the  "Urania,"  and  of  having  that  extra 
set  transported  from  Seattle  over  to  the  Winslow 
yard  and  there  put  aboard  the  "Urania."  It  is  not 
likely  that  Mr.  Peatherstone  would  have  had  that 
done  without  any  authorization  from  Mr.  Williams. 
Mr.  Featherstone 's  recollection  of  the  foregoing  de- 
tails concerning  the  extra  coils  is  significant. 

It  is  more  likely  that  ^Ir.  Williams  has  forgotten 
the  detail.  The  Court  declines  to  allow  any  deduc- 
tions from  the  amounts  to  be  recovered  by  libelants 
on  account  of  [1555]  the  work  substituted  for  the 
bulkhead  removal  and  extra  coils  for  the  Clayton 
boiler. 

Mr.  Williams  was  on  the  job  a  great  percentage 
of  the  time,  and  he  worked  without  any  evidence  of 
friction  with  the  superintendents  and  the  foremen 
and  workmen  in  and  about  the  yard,  and  so  far  as 
the  evidence  discloses,  there  never  were  any  irrocon- 
cila])l('  differences  between  him  and  others  working 
in  the  yard  as  to  the  amount  or  quality  of  the  work 
(^alled  for  by  the  original  contract  or  the  extra  job 
orders. 
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The  Court  was  convinced  more  by  the  testimony 
of  Mr.  Williams  than  by  any  other  testimony,  as 
to  the  fairness  of  these  items,  respecting  both  the 
quantity  and  prices  of  materials  and  work  fur- 
nished by  libelants.  Particularly,  his  testimony  in 
effect  that  the  repair  job  as  a  whole  was  done  in 
a  good  workmanlike  manner  caused  the  Court  to 
conclude  that  the  libelants  did  supply  good  materials 
and  good  shipyard  work  in  connection  with  all 
the  repairs  made. 

This  the  Court  so  concludes  notwithstanding  the 
fact  that  some  of  the  shipyard  foremen  or  subf ore- 
men  failed  to  relate  from  the  witness  stand  very 
clear-cut  narratives  or  accounts  of  what  was  done, 
or  definite  personal  knowledge  of  details  of  the  work 
actually  done.  In  at  least  three  instances,  I  thought 
libelants'  witnesses  showed  a  surprising  lack  of 
personal  recollection  of  the  details  of  [1556]  the 
work  done. 

Yet,  I  am  convinced,  from  a  consideration  of  all 
the  evidence  and  by  a  preponderance  thereof,  that 
one  of  the  reasons  why  some  of  these  foremen  or 
subforemen  may  not  have  retained  in  their  minds 
in  minute  detail  what  they  personally  did  or  saw 
done  in  connection  with  the  repairs,  was  that  they 
were  doing  so  much  of  the  work  under  direction 
of  ship  officers  or  personnel,  notably  the  chief  en- 
gineer or  persons  in  the  engine  room  department, 
and  they  were  doing  the  work  in  detail  as  ordered 
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rather  than  in  accordance  with  written  specifica- 
tions or  what  the  foremen  or  subforemen  thought 
should  be  done.  Consequently,  in  such  instances,  the 
final  functioning  of  a  repaired  unit  was  not  to  be 
so  much  in  accordance  with  the  satisfaction  of  a 
foreman  or  subforeman,  but  was  to  be  rather  for 
the  approval  of  Mr.  Williams  and  Mr.  Gallagher 
or  as  required  by  a  department  of  the  ship  or  its 
head  particularly  interested  in  the  specific  item. 

Coming  now  to  the  cross  libel,  it  appears  from 
the  allegations  of  the  cross  libel  and  testimony  in 
support  thereof  that  as  a  matter  of  fact  the  cross 
libelant,  the  owner  of  the  vessel,  sustained  consider- 
able expenses  in  California  and  Mexican  waters  and 
ports  due  to  a  failure  of  the  main  engine,  and  more 
specifically,  due  to  the  galling  of  the  vertical  tim- 
ing gears  of  the  main  engine.  As  to  [1557]  cross 
libelant's  right  to  recover  on  account  of  the  matters 
and  things  set  forth  in  the  cross  libel,  the  ])urden 
rests  upon  the  cross  libelant  to  prove  as  alleged 
that  such  engine  failures  were  caused  by  faulty 
repairs  made  by  libelant. 

So  far  as  the  main  engine  and  its  auxiliary  equip- 
ment are  concerned,  all  parts  operated  efficiently 
from  the  time  of  the  beginning  of  the  sea  trial 
at  Seattle  until  the  vessel  arrived  off  Manzauillo, 
Mexico,  more  than  eleven  days  later.  Tlu^  sea  trial 
was  had  before  the  vessel  departed  from  Seattle. 
The   occurrence   of  the   main   engine's   failure   off 
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Manzanillo  was  about  eleven  days  after  the  vessel 
left  Seattle. 

The  engine  functioned  properly  for  ten  days. 
The  main  engine  failure  first  cocurred  on  the 
eleventh  day  out  of  Seattle  and  about  a  day  after 
the  lubricating  oil  was  changed.  No  difficulty  in 
the  functioning  of  the  engine  or  any  of  its  auxiliary 
equipment  had  been  experienced  during  the  sea 
trial  or  at  any  time  during  those  ten  days  out  of 
Seattle  before  the  lubricating  oil  w^as  changed.  The 
Court  is  not  entirely  convinced  by  the  evidence  as 
to  just  exactly  what  was  the  cause  of  that  engine 
trouble  or  of  the  galling  of  those  gears,  but  I  am 
convinced  of  one  thing,  and  that  is,  of  the  failure 
of  the  cross  libelant  to  sustain  the  burden  of  show- 
ing, by  a  preponderance  of  the  evidence,  just  what 
the  cause  was.  [1558] 

I  am  not  entirely  satisfied  in  my  o^vn  mind  from 
the  evidence  whether  or  not  there  actually  was 
contamination  in  the  lubricating  oil.  If  it  is  estab- 
lished by  the  evidence  that  lube  oil  contamination 
of  some  kind  or  other  was  the  cause,  I  am  not 
entirely  satisfied  as  to  the  nature  of  the  contamiiia- 
tion,  whether  it  was  sea  water  or  whether  it  was 
some  foreign  matter  other  than  sea  water  which 
had  been  introduced  into  the  lubricating  oil. 

Furthermore,  I  am  not  satisfied  from  the  evidence 
as  to  what  was  the  means  of  introducing  the  foreign 
matter,  either  sea  water  or  other  kind  of  contamina- 
tion, if  there  was  some  kind  of  contamination,  into 
the   lubricating   oil.   If  there   was   sea   water   con- 
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tamination,  I  am  not  sure  whether  it  all  was  ad- 
mitted through  leaks  or  whether  it  was  admitted  in 
some  other  way. 

Cross  libelant  contends  and  it  might  be  suj)posed 
that  a  leak  in  the  partition  wall  between  the  sea 
water  cooling  agent  and  the  lube  oil  admitted  the 
sea  water  into  the  lube  oil,  but  I  do  not  know  from 
the  evidence  certainly  that  the  leaks,  if  any,  w^ere 
caused  by  any  defective  repair  work  done  at  Seattle. 
If  the  leaks  did  in  fact  admit  the  sea  water,  the 
leaks  might  have  developed  from  ordinary  wear 
and  tear  after  the  vessel  left  Seattle,  instead  of 
from  faulty  repairs  at  Seattle. 

One  witness  testified  that  the  chief  engineer  [1559] 
definitely  instructed  just  what  was  to  be  done,  what 
kind  of  work,  servicing  and  testing  were  to  be  done 
with  respect  to  the  heat  exchangers  and  lube  oil 
cooler,  and  that  the  libelants  as  repairmen  under- 
took on  their  oWn  responsibility  no  duty  to  deter- 
mine the  extent  of  repairs  or  servicing  or  testing 
which  was  to  be  done,  but  did  only  what  the  chief 
engineer  specifically  directed  in  pursuance  of  the 
contract  stipulation  in  that  connection. 

Also,  I  do  not  think  that  it  is  to  l)e  concluded 
from  the  evidence  before  the  Court  here  that  the 
galling  of  the  gears  was  not  caused  in  part  by 
some  abnormal  pressures  not  connected  with  the 
repairs.  There  is  considerable  uncertainty  about 
what  might  have  caused  the  galling  of  the  gears, 
but  one  of  the  outstanding  circumstances  surround- 
ing the  problem  is  a  circumstance  very  strongly  in 
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favor  of  the  workmanlike  quality  of  the  repairs 
made  at  Seattle,  namely,  that  the  engine  and  its  aux- 
iliary parts  functioned  normally  and  satisfactorily, 
not  only  at  the  time  of  the  sea  trial,  when  Mr.  Wil- 
liams, on  behalf  of  the  owner,  and  also  Mr.  Gal- 
lagher, on  behalf  of  the  American  Bureau  of  Ship- 
ping, approved  the  repair  work,  but  also  during  the 
ten  days'  run  from  Seattle  to  a  point  off  Manzanillo, 
during  all  of  which  time  there  was  no  evidence  of 
improper  functioning  of  either  the  main  engine  or 
its  timing  gears,  but  on  the  contrary,  such  function- 
ing was  proper.  [1560] 

No  one  can  decisively  conclude  from  the  evidence 
in  this  case  that  such  damage  or  galling  as  the 
timing  gears  sustained  might  not  have  all  been 
caused  during  the  day  that  they  were  operating 
after  the  first  change  of  lubricating  oil  was  made 
following  the  initial  ten  days'  run  from  Seattle. 

A  substantial  portion  of  all  of  the  repair  work 
done  by  libelants  was  done  not  to  the  extent  and 
in  the  manner  as  determined  by  the  discretion  of 
the  libelants,  but  according  to  the  discretion  and 
direction  of  those  representing  the  owner  of  the 
vessel  as  the  contract  provided.  In  that  connection, 
we  should  bear  in  mind  the  fact  that  the  vessel  had 
been  out  of  use  for  some  time  before  the  repairs 
were  made. 

A  relatively  minor  failure  or  damage  occurred 
near  Port  Angeles  when  the  telemotor  system  failed. 
But  the  statement  on  page  6  of  Libelants'  Exhibit 
n,   item   41(a)    that,   "All   parts   of   the   steering 
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engine  were  examined  and  were  found  in  good  c-m- 
dition,"  cannot  be  lightly  laid  aside,  for  that  is 
what  Mr.  Gallagher,  as  a  representative  of  the 
American  Bureau  of  Shipping,  found  from  his  ob- 
servation of  the  telemotor's  functioning  on  the  sea 
trial. 

That  finding,  taken  in  connection  with  other  tes- 
timony in  the  case,  convinces  the  Court  that  the 
work  [1561]  of  rej^air  and  servicing  of  the  telemotor 
system  was  done  in  a  good  workmanlike  manner 
and  in  accordance  with  good  shipyard  practice,  and 
that  the  failure  in  that  system  occurring  near  Port 
Angeles  was  due  to  causes  other  than  improper 
work  of  libelants. 

Finally,  it  is  the  finding,  conclusion  and  decision 
of  the  Court  from  a  preponderance  of  the  evidence 
in  this  case  that  the  cross  libelant  take  nothing 
by  the  cross  libel.  It  is  the  further  decision  of  the 
Court  that  libelants  recover  their  taxable  costs 
herein.  Such  recoveries  as  are  allowed  by  the  Court 
in  favor  of  libelants  shall  be  without  interest  prior 
to  entry  of  judgment  and  decree  if  such  entry  can 
be  soon  accomplished. 

Is  there  any  issue  tendered  in  the  libel  or  cross 
libel  or  any  answer  to  eithei-  of  them  not  covered 
by  the  Court's  announced  decision?  If  so,  will  you 
advise  me  of  it  now? 

Mr.  Howard:  I  believe  there  is  one  item  that 
was  not  specifically  commented  on  with  respect  to 
the  cross  libel,  the  claim  for  cost  of  repairs  to  the 
Clayton  boiler. 
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The  Court:  I  do  not  think  as  to  that  item,  any 
more  than  the  others,  that  the  cross  libelant  has 
sustained  its  burden  of  proving  the  repair  work  was 
defective  or  other  than  workmanlike  in  accordance 
vdth  good  shipyard  practice,  and  for  that  reason 
the  Court  does  as  to  that  [1562]  item  specifically 
deny  recovery  to  the  cross  libelant. 

(At  6 :25  o'clock  p.m.,  Monday,  April  18,  1949, 
proceedings  closed.) 

CERTIFICATE 

I,  Patricia  Stewart,  do  hereby  certify  that  I  am 
official  court  reporter  for  the  above-entitled  court, 
and  as  such  was  in  attendance  upon  the  hearing  of 
the  foregoing  mattter. 

I  further  certify  that  the  above  transcript  is  a 
true  and  correct  record  of  the  matters  as  therein 
set  forth. 

/s/  PATRICIA  STEWART, 

Official  Court  Reporter. 


[Endorsed] :  No.  12322.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Compania  Naviera 
Limitada,  a  Corporation,  Claimant  of  the  Motor 
Tanker  "Urania"  Her  Engines,  Tackle,  Apparel, 
Furniture  and  Equipment,  Appellant  vs.  E.  A. 
Black  and  J.  J.  Featherstone,  Copartners  doing  bus- 
iness under  the  name  and  style  of  Commercial  Ship 
Repair,  Appellee.  Apostles  on  Appeal.  Appeal  from 
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the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division. 
Filed  August  8,  1949. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 


United  States  Court  of  Appeals 
For  the  Ninth  Circuit 

E.  A.  BLACK  and  J.  J.  PEATHERSTONE,  co- 
partners doing  business  under  the  assumed 
name  and  style  of  Commercial  Ship  Repair, 

Aijpellees, 
(Libelants) 
vs. 

THE  MOTOR  TANKER  "URANIA,"  her  en- 
gines, tackle,  apparel,  furniture  and  equipment, 

Respondent, 

COMPANIA  NAVIERA  LIMITADA, 

a  corporation. 

Appellant. 
(Claimant) 

COMPANIA  NAVIERA  LIMITADA, 

a  corporation, 

Appellant 
(Cross  Libelant) 

vs. 
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E.  A.  BLACK  and  J.  J.  FEATHERSTONE,  co- 
partners doing  business  under  the  assumed 
name  and  style  of  Commercial  Ship  Repair, 

Appellees 
(Cross  Respondents). 

PETITION  TO  DISPENSE  WITH  PRINTING 
OF  CERTAIN  EXHIBITS 

To  The  Honorable  Judges  Of  The  Above  Entitled 
Court : 
Appellant  herein,  Compania  Naviera  Limitada, 
respectfully  petitions  for  an  order  herein,  provid- 
ing that  those  certain  original  exhibits,  or  portions 
thereof,  constituting  a  part  of  the  Apostles  on  Ap- 
peal, filed  herein,  which  are  set  forth  on  schedule 
attached  hereto  and  made  a  part  hereof,  shall  be 
considered  by  this  court  upon  the  appeal  herein 
without  their  being  printed,  and  that  the  printing 
thereof  in  said  printed  Apostles  ma}^  be  dispensed 
with ;  for  the  reasons  set  forth  in  affidavit  of  Charles 
B.  Howard,  one  of  the  proctors  for  appellant,  hereto 
attached  and  made  a  part  hereof ;  and  all  in  accord- 
ance with  Stipulation  of  proctors  for  apjDellant 
and  appellees,  dated  June  6,  1949,  and  included  in 
said  Apostles ;  and  that  said  stipulation  be  apjjroved 
by  this  court. 

Respectfully  submitted, 

MERRITT,  SUMMERS  & 
BUCEY, 
/s/  CHARLES  B.  HOWARD, 

Proctors   for  said  Appellant. 
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SCHEDULE  OF  EXHIBITS 
NOT  TO  BE  PRINTED 

Libelants'  Exhibits 
No.  10:     Record  of  stores  issued  from  stock  to 
"Urania." 

Reason  for  Not  Printing:     Too  voluminous. 

No.  11:     Invoices  on  outside  purchases  for  "Ur- 
ania." 

Reason  for  Not  Printing:     Too  voluminous. 

No.  13:     Specifications  of  S])arkman  &  Stevens 
for  conversion  of  tanker. 
Reason  for  Not  Printing:     Too  voluminous. 

Claimant's  Exhibits 

No.  4:     Specifications  of   Sparkman   &   Stevens 
for  conversion  of  tanker. 

Reason  for  Not  Printing:     Too  voluminous. 

No.  8:     Pilothouse  log  book  "Urania." 
Reason  for  Not  Printing :     Not  readily  printable. 

No.  9:     Invoices  and  statements  at  Manzanillo. 
Reason  for  Not  Printing:     Too  voluminous. 

No.  10:     Statements  of  Manzanillo  agent. 
Reason  for  Not  Printing:     Too  voluminous. 

No.  12:     Engineroom  log  book  "Urania." 
Reason  for  Not  Printing :     Not  readily  printable. 

No.  13:     Continuation  engineroom  log  book. 
Reason  for  Not  Printing :     Not  readily  printable. 
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No.  16:  Instruction  book  and  manual  of  Union 
Diesel  Engine  Co. 

Reason  for  Not  Printing:  Too  voluminous  and 
major  portions  not  applicable.  Pertinent  portions 
referred  to   in   transcript. 

No.  24 :     Invoices  and  statements  at  Los  Angeles. 
Reason  for  Not  Printing:     Too  voluminous: 

No.  29:  Lubricating  oil  cooler  (identification 
only). 

Reason  for  Not  Printing:     Not  printable. 


[Title  of   Court  of  Appeals   and   Cause.] 

United  States  of  America, 
State  of  Washington, 
County  of  King — ss. 

Charles  B.  Howard,  being  first  duly  sworn,  on 
oath   deposes  and  says: 

I  am  a  member  of  the  bar  of  the  above  entitled 
court  and  one  of  the  proctors  for  appellant  in  this 
cause;  and  make  this  affidavit  on  behalf  of  appel- 
lant and  in  support  of  the  foregoing  petition  of 
appellant  to  dispense  with  the  printing  of  certain 
exhibits. 

The  exhibits  shown  on  schedule  attached  to  the 
foregoing  petition  include  log  books,  manuals,  num- 
erous invoices,  accounting  records  too  vluminous 
to  print,  large  portions  of  which  have  slight,  if  any, 
bearing  on  a  determination  of  the  issues  in  this 
cause. 
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The  claimant's  Exhibit  29,  being  a  lubricating 
oil  cooler  which  was  offered  but  denied  admission 
in  evidence  by  the  trial  court,  is  a  heavy  piece  of 
machinery  which  it  is  impossible  to  reproduce  in 
the  printed  record  and  falls  within  the  classification 
of  exhibits  of  material  within  the  meaning  of  Rule 
18  of  the  Rules  of  this  court. 

Proctors  for  all  parties  to  this  appeal  have  by 
written  stipulation,  included  in  the  Apostles  on 
Appeal,  agreed  to  the  consideration  of  said  exhibits 
on  appeal  in  their  original  form  without  reproduc- 
tion in  the  printed  record;  and  it  is  respectfully 
submitted  that  it  is  suitable  and  proper  that  said 
stipulation  be  aj^proved,  and  that  the  foregoing 
lietition  be  granted. 

/s/  CHARLES  B.  HOWARD. 

Subscribed  and  sworn  to  before  me  this  3rd  day 
of  August,  1949. 

[Seal]         /s/  LANE  SUMMERS. 
Notary  Public  in  and  for  the  State  of  AVashington, 
residing  in  Seattle. 

Receipt  of  copy  acknowledged. 

[Endorsed]:     Filed  Aug.  9,  1949. 


[Title  of  Court  of  Appeals  and  Cause.] 

ORDER  GRANTING  PETITION  TO  DIS- 
PENSE WITH  PRINTING  OF  CERTAIN 
EXHIBITS 

Upon  reading  and  considering  the  petition  and 
affidavit  therefor,  filed  herein  on  behalf  of  appel- 
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lant,  together  with  the  stipulation  of  appellant 
and  appellees  dated  June  6,  1949,  as  included  in 
the  Apostles  on  Appeal  herein,  it  appearing  to  the 
Court  proper; 

It  is  now  Ordered  that  said  petition  be  and  it 
hereby  is  granted;  that  said  stipulation  be,  and  it 
hereby  is,  approved;  and  that  in  accordance  with 
said  stipulation  those  certain  items,  or  portions,  of 
the  original  exhibits  included  in  said  Apostles  as 
set  forth  in  Paragraph  (F)  of  stipulation  dated 
June  6,  1949,  and  also  in  schedule  attached  to  peti- 
tion herein,  need  not  be  printed  in  said  Apostles, 
but  shall  nevertheless  be  considered  upon  said  ap- 
peal, in  their  original  form. 

Done  this  9th  day  of  August,  1949. 

/s/  WILLIAM  DENMAN, 
/s/  HOMER  BONE, 
/s/  WM.  E.  ORR, 

Circuit   Judges. 

Approved  and  notice  of  presentation  waived. 
TODD,  HOKANSON  & 
WHITE, 
/s/  RUSSELL  V.  HOKANSON, 
Proctors  for  Appellees. 

Presented  by: 

/s/  CHARLES  B.  HOWARD, 

Of  Proctors  for  Appellant. 

[Endorsed]  :     Filed  Aug.  9,  1949. 
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[Title  of  Court  of  Appeals  and  Cause.] 

APPELLANT'S  STATEMENT  OF  POINTS 
AND  DESIGNATION  OF  PARTS  OF  THE 
RECORD 

To  The  Honorable  Judges  Of  The  Above  Entitled 
Court : 
Appellant  herein,  Compania  Naviera  Limitada,  of 
Panama,  hereby  refers  to  and  adopts  as  its  State- 
ment of  Points  on  which  it  intends  to  rely  upon 
this  appeal,  all  of  its  Assignments  of  Error  :is 
heretofore  filed  herein. 

Said  appellant,  as  its  Designation  of  Parts  of  the 
Record,  which  it  deems  necessary  for  consideration 
on  said  appeal,  does  hereby  designate  all  of  said 
Apostles  on  Appeal,  including  all  of  the  original 
pleadings  and  exhibits,  the  court  reporter's  tran- 
script, depositions  and  other  documents,  (including 
all  portions  of  the  record  specified  in  appellant's 
praecipe  as  incorporated  in  the  said  Apostles)  ex- 
cepting only  those  documents,  exhibits  and  plead- 
ings omitted  from  the  record  pursuant  to  Stipula- 
tion as  to  Record  and  Apostles  on  Appeal,  signed 
by  all  counsel  and  dated  and  filed  June  6,  3949. 
Respectfully  submitted, 

MERRITT,  SUMMERS  & 
BFCEY, 
/s/  CHARLES  B.  HOWARD, 
Proctors  for  Appellant. 
Receipt  of  cojjy  acknowledged. 

[Endorsed] :     Filed  Aug.  9,  1949. 
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[Title  of  Court  of  Appeals  and  Cause.] 

DIRECTIONS  TO  CLERK  RE  PRINTING 
APOSTLES    ON   APPEAL 

To  The  Honorable  Clerk  Of  The  Above  Entitled 
Court : 

In  harmony  with  stipulation  of  counsel  of  June 
6,  1949,  included  in  the  Apostles  on  Appeal  in  the 
above  entitled  cause,  (and  subject  to  the  ordei'  of 
the  above  entitled  court  on  appellant's  Petition  to 
Dispense  with  Printing  of  Certain  Exhibits)  please 
omit  the  portions  of  the  record  set  forth  in  para- 
graph (F)  of  the  stipulation  in  printing  the  Apos- 
tles on  Appeal. 

Also,  in  printing  the  exhibits,  or  jjortions  thereof, 
which  are  to  be  printed  in  said  Apostles,  and  con- 
sistent with  the  Rules  of  this  Court  and  existing 
practices  of  your  office,  please  have  each  exhibit 
printed  or  photostated,  and  placed  in  the  Apostles 
immediately  after  the  respective  portion  of  the 
re])orter's  transcrij^t  showing  the  introduction  (or 
offer),  the  proposed  location  of  each  exhibit  being- 
shown  opposite  the  name  and  number  thereof  in 
the  following  table: 


1736  Compania  Naviera  Limitada,  etc. 


in  o  (M  Tfi 


01  y 

<u  C  u 

4)73 

>. 


(M    C^ 
CO    t^ 


C^    t- 

lO 

to 

1—1 

•^ 

CO 

oo  o 

<M 

a) 

m 

OO 

Ci 

i-H 

1— 1 

I-H 

CD 

Ci 

^ 

<^ 


<I  <^  <1 


rC3 


•  I-H 


■^  to 


Cl,&H 


=3 


nd 

ec 

a; 

.q 

U 

<v 

-t-j 

-(-' 

OJ 

QJ 

Tl 

O 

a 

—h" 

=3 

03 

Ph  o 


<3l=2  <^  <1  ^ 


C     iZI      p 

■sod 


00 


CO 


5   ira 

to      CJ 


■y^l 


QJ    CX)    00 
Ph  -*    '* 

CO  ^\  "^ 

00   cc 

cS    O    O 


°3 

03 


Ph  o 


OJ 


o  •?    b. 


o 


be 
<u     o    -i^ 

Ph      fH        O 

CC  Ph   ^J 


< 


C    P 


<'1 


2 
p 


t5    ^ 
-P  p:? 


03 


^ 


o    r 
o    P 

CQ    o 


o 

PQ  fe 

P  3 

o  o 

-t-"  CJ 


03  ."P 

o  ^^    o 

-p  O  , 

O)  O       75 

'o  £   S 

4J  6JD    bp 

g  03  .2 

o  fi  Q 


o 
p. 


C    T— I     OJ     CO 


(M    rtl    ira    t^ 


vs.  E.  A.  Black  et  al.,  etc. 


1737 


eporter's 
1  Transcript 
After 

Line 

CO  CO 

1-1 

lO  CO  CO  CO  00 

lO 

1— 1 

t^  'fi  -*  'ti 
tH  (M  (M  C^ 

1—1 

CO  CO  CO  CO 
1—1  1—1  1—1  tH 

R 

Type( 

Page 

cr> 

CO  <M  00  00  CO 
(M  t^  C^  CD  tH 

■<*  LO  lO  ITS  (M 

CO  rt^  Tt^  T^ 
rH  CD  CO  CO 
Oi  1— 1  T— 1  1— 1 

CO 

1—1 

O  05  C5  O 
00  rH  tH  Tt< 
iH  (M  (M  lO 

to 

S  d 

a 

o 

0^ 


Id     r-j    '-J 

o 


<^<j5 


^5 


^&; 


•  Pi 

'o 

QJ 

03 

=3 

o3         o3 

*c3 

o3 

1e          ^ 

•73 

TJ 

n3       -73 

-rs 

^           S 

^ 

c3 

cS          03 

J2 

c3 

<o 

a> 

(U 

QJ                 (U 

T^ 

O) 

oj       n3 

bD 

A 

-C3        X 

^ 

^      ^ 

cS 

U 

^        u 

13 

;h 

SS        ts 

'ik 

a> 

0)            OJ 

s 

1    s 

<ii 

-M 

-*-J         -t-J 

^H 

•4-> 

■^        c 

S 

O) 

^^  'c3  ^^    o3 

^ 

Q 

cS 

q5" 

3 

&4  a> 

+J  ^  -i-i  +3 
ft   O)    ft   "U 

ft 

-4-3 

dressee, 
ignatur 
except 

m 

a; 

1 

,  exce 
mal  d 
,  exce 
mal  d 

o 
o 

X 
« 

TJ 

m 

^  ?-l 

^  s       ' 

■  ml   f-i  1=3   ^ 

^  ^  ' — 

— ! 

tH 

■^  ^  ^ 

<1=3 

<1=S 

<1<5 

<5  e2*<  =2 

<1<1^<1 

o 

<^< 

CO 
?-i  iH 
O  ~\ 

u    o  1—1 

•2    J  C   ^ 

^  ^  ft  ^ 


00  00 


'o   =3 
fi.o 


CO  00 

1—1  1— I 

o  o 
1—1  1—1 

=+-<  It-I 
o  o 

>  > 

O)   a; 

03    k3 
65 


&C  6 

SO 

CQ  li — I 

o  P 


S   o   o 
&c'o  'o 

cS    >    > 
(— 1  H- 1  h-l 


ft  «    S^  OJ 


>i  >  ^ 

(1)    J-l     w 


>.2 

M   o 

> 


00 


0.2 


4j  U    ^-    ',-i 


o  -^ 


03 


'tS 


:3  3 


PhQojh 


;h  «<-i 


^O^ 


O   tH  (M  CO  lO 

15 


CD  t^-  -+i  O  l-~ 


O 


rH  (M  CO  LO 
<M  (M  (M  (M 


CO 


t-  00  o 
<M  C^J  CO 


1738 


Respectfully  submitted, 

MERRITT,  SUMMERS  & 
BUCEY, 
/s/  CHARLES  B.  HOWARD, 
Proctors  for  Appellant. 

Receipt  of  copy  acknowledged. 

[Endorsed] :    Filed  Aug.  9,  1949. 
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No.  12322 


Appeal  from  the  United  States  District  Court 

for  the  Western  District  of  Washington, 

Northern  Division 


BRIEF  OF  APPELLANT 


JURISDICTION 

This  action  was  commenced  by  a  libel  in  rem  (Aps. 
2)  in  admiralty  filed  in  the  District  Court  at  Seattle 
against  the  respondent  Motor  Tanker  ''Urania," 
owned  by  appellant.  The  appellees  as  libelants  sought 
to  recover  a  sum  of  money  alleged  to  represent  the  un- 
paid balance  due  and  owing  for  material,  labor  and 
services  furnished  in  connection  with  the  overhaul 
and  repair  of  the  ''Urania"  at  appellees'  shipyard  near 
Seattle. 

Appellant  filed  answer  to  the  libel  (Aps.  15)  and 
cross-libel  against  appellees  (Aps.  18).  Appellant  al- 
leges in  the  cross-libel  that  it  is  entitled  to  recover  a 


sum  of  money  as  damages  representing  losses  sus- 
tained and  expenses  incurred  as  a  result  of  appellees' 
nonperformance  or  malperformance  of  their  contract 
obligations  with  respect  to  repairs,  renewals  and  ad- 
ditions to  the  vessel. 

Jurisdiction  of  the  District  Court  is  based  upon 
Title  28  U.S.  Code,  Section  1333,  which  provides  for 
original  jurisdiction  of  any  civil  cause  of  admiralty  or 
maritime  jurisdiction  in  the  District  Courts  of  the 
United  States.  Final  Decree  (Aps.  90)  was  entered 
by  the  District  Court  in  favor  of  appellees  on  their 
libel  and  against  the  appellant  on  its  cross-libel. 

This  appeal  is  from  such  Final  Decree.  Jurisdiction 
of  this  Court  is  based  upon  Title  28  U.S.  Code,  Section 
1292,  which  provides  that  the  Courts  of  Appeals  shall 
have  jurisdiction  of  all  appeals  from  final  decisions 
of  the  District  Courts  of  the  United  States. 

STATEMENT  OF  CASE 

The  Motor  Tanker  ''Urania"  is  a  vessel  of  165-foot 
over-all  length,  32-foot  beam  and  15-foot  depth,  pow- 
ered by  a  560-horsepower  diesel  engine  built  by  Union 
Diesel  Engine  Company,  Oakland,  California.  It  has 
eight  cargo  tanks  designed  to  carry  various  types  of 
liquid  cargoes.  The  "Urania"  was  built  for  the  U.  S. 
Navy  and  was  purchased  by  appellant  on  August  4, 
1948,  at  Seattle  (Aps.  476). 

The  appellant,  a  Panamanian  corporation,  as  owner, 
registered  the  "Urania"  under  the  Panamanian  flag 
and  a  crew  of  17  officers  and  men  were  provided  for 
its  operation,   under  command  of  Andreas   Beis  as 


Master  and  Panaiotis  Baxevanis  as  Chief  Engineer 
(Aps.  477-478). 

Demetri  Antippas,  a  director  and  technical  adviser 
of  the  appellant  corporation,  and  a  graduate  of  Athens 
College,  Durham  University  (England)  and  Massa- 
chusetts Institute  of  Technology,  in  naval  architecture 
and  marine  engineering  (Aps.  474-475),  came  to  Se- 
attle about  August  2,  1948,  to  consummate  the  pur- 
chase of  the  ^^Urania"  and  arrange  for  repairs  and 
alterations  to  the  vessel  to  adapt  her  for  carrying 
commercial  cargoes.  Harry  F.  Williams  of  New  York 
also  came  to  Seattle  to  assist  Antippas  in  this  work. 
Williams  had  been  employed  from  time  to  time  by 
appellant  as  a  port  engineer  (Aps.  479). 

Certain  specifications  had  been  obtained  by  appel- 
lant in  New  York  for  extensive  modification  and  con- 
version of  the  "Urania"  type  of  vessel.  Through  ap- 
pellant's agents  at  Seattle,  quotations  or  bids  were 
obtained  for  performing  certain  of  the  work  set  forth 
in  the  specifications  (Aps.  480-482).  Appellees,  doing 
business  as  Commercial  Ship  Repair  (Aps.  170),  sub- 
mitted a  bid  of  $39,780.00  (Respondent's  Exhibit 
A-1;  Aps.  228),  which  provided  for  completion  of  the 
specified  work  in  eighteen  (18)  working  days.  Appel- 
lees' bid  was  not  the  low  bid  (Aps.  173,  482),  but 
was  finally  accepted  by  appellant  after  some  further 
negotiation  and  adjustment  as  to  items  of  work  and 
prices,  the  agreed  price  then  being  $40,155.00  plus 
$1500.00  if  certain  additional  work  was  ordered  per- 
formed (Aps.  196,  484-486). 

Demetri  Antippas  left  for  New  York  the  same  night 


that  appellees'  bid  was  accepted  (Aps.  489).  Harry 
F.  Williams  remained  at  Seattle  to  oversee  and  super- 
vise the  work  for  appellant  (Aps.  323,  486-487).  The 
extent  of  Williams'  authority  to  bind  appellant  as  to 
additional  work  and  prices  for  work  performed  by 
appellees  on  the  "Urania"  was  an  issue  having  a 
direct  bearing  upon  the  appellees'  right  to  recover 
for  the  full  balance  alleged  to  have  been  due  for  re- 
pairs and  alterations  after  giving  credit  for  $25,- 
000.00  voluntarily  paid  by  appellant  to  appellees  on 
account  during  the  course  of  the  work  (Aps.  491-493). 

While  the  ''Urania"  was  at  appellees'  shipyard  dur- 
ing August,  September  and  October,  1948,  certain 
additional  work  was  performed  on  the  vessel  by  ap- 
pellees at  the  request  of  Harry  F.  Williams  (Aps. 
251;  listed  on  libelants'  Exhibits  No.  4,  Aps.  254; 
and  No.  7,  Aps.  312).  This  additional  work  included 
cleaning,  testing  and  repair  of  the  lubricating  oil 
cooler  on  the  main  engine  (Item  No.  1,  Libelants' 
Exhibit  No.  4,  Aps.  257,  1445)  and  repair  of  Clayton 
heating  boiler  (Item  No.  14,  Libelants'  Exhibit  No.  4, 
Aps.  262). 

In  performing  the  specified  work  on  the  lubricat- 
ing oil  cooler,  workmen  from  appellees'  repair  yard 
went  aboard  the  vessel  and  removed  the  cooler  to  the 
appellees'  pipe  shop  (Aps.  716,  1446)  where  one  of 
appellees'  workmen  testified  that,  after  cleaning,  a 
50-pound  pressure  test  was  applied  to  each  end  of  the 
cooler  by  attaching  a  water  hose  to  the  cooler  piping 
(Aps.  1439).  No  leaks  were  found  (Aps.  1458),  and 
no  repairs  were  made  on  the  oil  cooler  in  the  shop, 
other  than  installing  new  gaskets  and  new  zinc  pencils 


in  the  unit  (Aps.  1441,  1449).  All  of  the  work  on 
the  lubricating  oil  cooler  was  done  by  appellees'  work- 
men without  participation  by  members  of  the  crew 
(Aps.  716,  738-9). 

A  Clayton  heating  boiler  was  installed  aboard  the 
"Urania"  for  purposes  of  furnishing  steam  heat  to 
crew's  quarters  and  in  the  heating  coils  of  the  cargo 
tanks.  Appellees'  workmen  removed  the  pump  unit  of 
the  Clayton  boiler  from  the  ship  to  the  shops  ashore 
for  overhaul  under  the  extra  work  contract  (Item 
No.  14,  Libelants'  Exhibit  No.  4,  Aps.  262).  The 
pump  unit  was  dismantled,  parts  renewed  and  re- 
assembled (Aps.  1475).  After  reinstallation  by  ap- 
pellees aboard  the  "Urania"  it  failed  to  function 
properly,  necessitating  corrective  repairs  at  Seattle 
(Aps.  759)  and  at  Los  Angeles  (Aps.  825).  The  de- 
tails of  this  work  and  appellant's  charges  of  mal- 
performance  against  appellees  on  this  damage  will  be 
discussed  later  in  this  brief. 

The  vessel's  telemotor  steering  engine  and  controls 
were  tested  by  appellees  under  the  original  fixed  price 
contract  (Item  26  of  Libelants'  Exhibit  No.  1,  Aps. 
186),  and  appellees  reported  the  same  to  be  in  good 
running  order  after  oiling  and  adjusting  the  parts 
(Aps.  1472-4). 

The  "Urania"  departed  from  the  appellees'  ship- 
yard on  Puget  Sound,  after  repairs  and  alterations 
were  completed,  on  October  16,  1948  (Aps.  656),  to 
proceed  in  ballast  to  the  Panama  Canal  for  further 
orders  (Aps.  655).  Within  a  few  hours  of  departure, 
the  vessel's  telemotor  steering  gear  broke  down,  ne- 
cessitating use  of  emergency  steering  gear  until  the 
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vessel  reached  Port  Angeles  on  the  morning  of  Octo- 
ber 16,  1948  (Aps.  656).  Through  the  shipowner's 
Seattle  agents,  arrangements  were  made  to  fly  re- 
pairmen from  appellees'  shipyard  to  Port  Angeles, 
where  repairs  were  made  to  the  steering  system  and 
the  vessel  resumed  its  voyage  on  the  evening  of  Octo- 
br  16  (Aps.  657). 

While  en  route  to  the  Panama  Canal,  and  while 
off  the  west  coast  of  Mexico  on  October  26,  difficulty 
was  experienced  with  the  operation  of  the  main  en- 
gine, eventually  resulting  in  the  master  deviating  from 
his  course  to  the  nearest  port,  Manzanillo,  Mexico, 
arriving  on  October  28,  to  enable  emergency  repairs  to 
be  made  on  the  main  engine  (Aps.  660-661,  729). 

A  service  engineer  employed  by  the  manufacturer  of 
the  main  engine  was,  at  appellant's  request,  flown 
from  Oakland,  California,  to  Manzanillo  with  spare 
parts  to  effect  repairs  (Aps.  896,  985).  Practically  no 
repair  facilities  were  available  ashore  at  the  port  of 
Manzanillo  (Aps.  992).  The  service  engineer  checked 
alignment  of  engine  parts,  m.ade  adjustments,  and  re- 
placed certain  vertical  shaft  gears  which  he  found 
badly  worn,  scuffed  and  galled  (Aps.  986).  With  the 
service  engineer  aboard,  the  "Urania"  departed  from 
Manzanillo  to  return  to  Los  Angeles  where  it  was 
contemplated  that  more  complete  repairs  would  be 
made  (Aps.  996).  After  being  under  way  approxi- 
mately 36  hours  the  main  engine  failed  to  function 
properly,  necessitating  a  call  for  assistance  of  a  sal- 
vage tug,  which  towed  the  vessel  into  Los  Angeles, 
where  it  arrived  on  November  11,  1948  (Aps.  662-3, 
1008-9). 


At  Los  Angeles,  surveyors  for  the  American  Bu- 
reau of  Shipping  (Aps.  1145)  and  for  Lloyds  Under- 
writers (Aps.  1203),  owner's  appointed  surveyor 
(Aps.  1242),  and  representatives  of  the  main  engine 
manufacturer  (Aps.  892-895,  1009-1015,  1088-97), 
examined  the  main  engine  of  the  ''Urania."  The  lub- 
ricating oil  cooler  was  removed  from  the  engine  and 
tested  ashore  (Aps.  1121-1123).  Itwas  then  discovered 
that  certain  leaks  existed  in  the  soldered  seam  separat- 
ing the  core  from  the  casing  of  the  cooler  (Aps.  1097- 
1101,  1124-1125  and  Libelants'  Exhibit  15,  Aps. 
1143). 

The  oil  passing  through  tubing  in  this  lubricating 
oil  cooler  from  the  main  engine  is  cooled  by  salt  water 
passing  through  jackets  in  the  cooler,  similar  to  the 
functioning  of  a  radiator  on  an  automobile,  except 
that  sea  water  is  used  as  a  coolant  instead  of  air  (Aps. 
876-7). 

The  above  mentioned  surveyors  and  engine  manu- 
facturer's representatives  testified  that  the  infiltration 
of  salt  water  coolant  through  the  leaks  into  the  lub- 
ricating oil  in  the  cooler  caused  a  contamination  of 
the  oil,  resulting  in  the  galling  and  wearing  of  the 
gears  that  eventually  failed  in  the  main  engine  of  the 
vessel  (Aps.  1212-13,  1267-69,  1273,  1283).  These 
qualified  expert  witnesses,  who  examined  the  engine 
personally  upon  arrival  of  the  vessel  at  Los  Angeles, 
expressed  the  opinion  that  this  leakage  of  salt  water 
in  the  lubricating  oil  cooler,  resulting  in  contamina- 
tion of  the  oil,  was  the  cause  of  the  main  engine  break- 
down (Aps.  913,  934,  948,  950-51,  962,  972,  1212-13, 
1267-69,1283). 
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After  repairs  to  the  main  engine,  auxiliaries  and 
other  parts  of  the  vessel  were  completed  at  Long 
Beach,  the  vessel  was  tested  on  a  sea  trial  and  found 
to  operate  satisfactorily  (Aps.  1160-61).  The  vessel 
departed  from  Los  Angeles  on  November  17  and  re- 
sumed voyage  to  the  Panama  Canal  with  the  service 
engineer  for  the  main  engine  manufacturer  aboard 
(Aps.  745).  The  main  engine  functioned  satisfactorily 
en  route,  hence  the  service  engineer  was  disembarked 
at  Manzanillo,  Mexico,  on  November  23  (Aps.  1019-20, 
and  Respondent's  Exhibit  A-8,  in  original  form  per 
stipulation  and  order,  Aps.  1729-33).  The  vessel  pro- 
ceeded to  its  destination  without  further  difficulty 
with  the  main  engine  (Aps.  745-6). 

The  various  elements  of  damage  claimed  by  appel- 
lant under  the  cross-libel  (Aps.  18)  fall  within  the 
following  general  categories: 

(a)  Cost  of  corrective  repairs; 

(b)  Towing  charges  after  breakdown; 

(c)  Operation  expense  on  vessel  during  periods  of 
deviation  and  delay  for  repairs; 

(d)  Loss  of  profits  during  periods  of  deviation  and 
delay;  and 

(e)  Miscellaneous    incidental    expenses,    including 
additional  fuel  consumed. 

The  total  amount  claimed  in  the  cross-libel  as  amended 
(Aps.  166-67)  was  the  sum  of  $36,329.37.  Further 
reductions  and  eliminations  have  reduced  the  amount 
now  claimed  by  appellant  on  this  appeal  to  the  sum  of 
$25,219.41  as  set  forth  in  detail  later  in  this  brief 
under  Damages. 


SPECIFICATION  OF  ASSIGNED  ERRORS  RELIED 
UPON  BY  APPELLANT 

Appellant  relies  on  Assignments  of  Errors  num- 
bered 6,  7,  8,  9,  10,  12  and  13  (Aps.  117-127).  Because 
of  the  length  of  these  Assignments  of  Errors  they  are 
printed  herein  as  an  appendix  to  the  brief,  and  are 
summarized  in  each  case  before  the  argument  ad- 
dressed to  the  particular  assignment  of  error. 

In  essence,  the  Assignments  of  Error  relied  upon 
by  appellant  relate  only  to  its  right  to  recover  from 
appellees  on  the  cross-libel  for  the  various  elements  of 
damage  caused  by  the  breakdowns  and  delays  to  the 
"Urania"  due  to  nonperformance  or  malperformance 
of  appellees'  contractual  obligations  with  respect  to 
repairs,  renewals,  alterations  and  additions  to  the 
vessel. 

ARGUMENT 

Since  this  case  is  in  admiralty,  "an  appeal  opens 
the  case  for  a  trial  de  novo.^^  Maui-Absaroka  (9  CCA) 
1945  A.M.C.  767,  771,  149  F.2d  295.  In  such  circum- 
stances this  Court  has  held  that  there  is  a  "rebuttable 
'prima  facie'  presumption  that  the  findings  of  the 
District  Court  are  correct."  Eureka-Ernest  H.  Meyer 
(9  CCA)  1936  A.M.C.  1179,  1187,  84  F.2d  496.  But 
this  Court  has  always  recognized  that  the  value  of  this 
presumption,  and  the  weight  given  to  it,  is  lessened 
where  some  of  the  witnesses  testify  in  person  before 
the  District  Court  and  some  of  the  testimony  is 
given  by  deposition.  Maui-Absaroka,  supra;  U.S.A.  v. 
Lubinski  (9  CCA)  1946  A.M.C.  483,  486,  153  F.2d 
1013;  Johnson,  Adm.  v.  Griffiths  S.S.  Co.  (9  CCA) 
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1945  A.M.C.  887,  889,  150  F.2d  224.  Thus,  in  Eureka- 
Ernest  H.  Meyer,  supra,  this  court  stated: 

''It  is  obvious  that  where  the  testimony  is  in 
part  in  deposition  and  in  part  heard  by  the 
court,  and  the  conflict  is  between  the  heard  and 
unheard  witnesses,  there  cannot  be  a  balanc- 
ing of  credibility  between  the  two.  In  such  a 
case  and  where  all  or  substantially  all  of  the  evi- 
dence pertinent  to  the  finding  is  given  by  deposi- 
tion the  presumption  is  of  lesser  weight  and  more 
easily  may  be  rebutted.  Natal  (9  CCA)  1926  A. 
M.C.  1235,  14  F.2d  382,  384." 

Eureka-Ernest   H.   Meijer    (9    CCA)    1936 
A.M.C.  1179,  1187. 

This  rule  becomes  particularly  important  on  this 
appeal  when  it  is  realized  that  eleven  witnesses  called 
by  appellant  to  establish  the  nature  and  cause  of  the 
breakdowns  on  the  vessel  all  testified  by  deposition. 
They  were  men  experienced  in  the  field  of  marine 
engineering  or  related  activities,  of  unquestioned  abil- 
ity and  credibility,  and  they  testified  as  to  facts  and 
opinions  based  on  their  own  personal  observations  and 
findings  aboard  the  "Urania"  after  the  breakdowns 
crippled  the  ship  on  its  first  voyage.  Their  testimony, 
even  though  by  deposition,  is  entitled  to  great  weight 
as  opposed  to  the  mere  opinions  of  appellees'  wit- 
nesses based  on  hypothetical  questions.  Furthermore, 
most  of  appellees'  witnesses  fall  within  the  category 
of  interested  witnesses  by  reason  of  direct  connection 
with  appellees  through  employment  or  business  rela- 
tionship. 

Again,  as  to  the  findings  of  the  trial  judge,  this 
Court  has  not  hesitated,  in  determining  appeals  in 
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admiralty  cases,  to  reject  the  findings  of  the  trial  court 
when  not  supported  by  the  evidence.  The  Wildwood 
(9  CCA)  1943  A.M.C.  320,  326,  133  F.2d  765; 
Johnson,  Adm.  v.  Griffiths  S.S.  Co.  (9  CCA)  supray 
and  Maui-Absaroka,  supra. 

This  appeal  involves  primarily  a  question  of  fact, 
which  in  turn  requires  a  careful  analysis  of  the 
testimony  relating  to  the  nature  of  repairs  made  by 
appellees  before  departure  of  the  ship,  together  with 
testimony  as  to  the  findings  of  the  surveyor  and  others 
who  boarded  the  ship  and  inspected  the  various  parts 
of  machinery  upon  arrival  of  the  "Urania"  at  Port 
Angeles,  Manzanillo  and  Los  Angeles  after  break- 
downs. 

Clarity  of  understanding  suggests  discussion  under 
three  principal  headings: 

First,  the  main  engine  breakdowns,  involving  As- 
signments of  Error  numbered  8,  9,  10  and  13; 

Second,  the  failure  of  the  Clayton  heating  boiler 
and  telemotor  steering  system,  involving  Assignments 
of  Error  numbered  6,  7  and  13 ; 

Third,  various  elements  of  appellant's  damages,  in- 
cluding assigned  error  relating  to  the  admission  of 
evidence  of  loss  of  profits  in  operation  of  the  vessel 
(Assignment  of  Error  12). 

I.  Main  Engine  Breakdown 

Under  Assignments  of  Errors  8,  9,  10  and  13  ap- 
pellant contends  its  evidence  offered  in  the  District 
Court  clearly  proved  that  as  the  direct  result  of  faulty 
repairs  by  the  appellees  to  the  main  engine  a  break- 
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down  occurred  shortly  after  the  ''Urania"  left  appel- 
lees' shipyard. 

The  ''Urania"  completed  repairs  and  departed  from 
appellees'  shipyard  on  Puget  Sound  on  October  16, 
1948  (Aps.  656).  The  first  breakdown  of  the  main 
engine  occurred  at  sea  on  October  26  (Aps.  659),  ap- 
proximately ten  days  later.  This  breakdown  of  the 
main  engine  was  found  by  the  engine  manufacturer's 
service  engineer,  who  inspected  the  engine  at  Man- 
zanillo,  Mexico,  to  be  due  to  a  galling  and  failure  of 
the  helical  timing  gears  in  the  vertical  shaft  of  the 
main  engine,  particularly  the  lower  gears  (Aps.  986). 

The  second  breakdown  occurred  at  sea  on  November 
5,  1948  (Aps.  1007),  after  emergency  repairs,  includ- 
ing replacement  of  lower  vertical  shaft  gears,  had  been 
completed  at  Manzanillo  (Aps.  988)  and  while  the 
vessel  was  en  route  back  to  Los  Angeles  for  more 
extensive  repairs  on  the  main  engine  (Aps.  1043, 
1062).  This  second  breakdown  of  the  main  engine 
was  also  found  by  the  service  engineer  to  be  due  to 
galling  of  the  same  gears  (Aps.  1048). 

After  the  "Urania"  arrived  in  Los  Angeles  (Long 
Beach)  on  November  11,  it  was  established  by  the  per- 
sonal inspection  and  surveys  of  the  following  experi- 
enced and  disinterested  witnesses  that  the  two  above 
mentioned  breakdowns  w^ere  caused  by  contamination 
of  the  lubricating  oil  with  salt  water,  resulting  in 
galling  and  failure  of  the  helical  timing  gears  on  the 
vertical  shaft  of  the  main  engine. 

Mr.  E.  W.  Pike,  surveyor  for  the  American  Bureau 
of  Shipping  at  Los  Angeles  (Aps.  1145),  conducted  a 


13 

survey  on  the  main  engine.  He  stated  in  his  testimony 
by  deposition  that  he  found  salt  water  in  the  lubricat- 
ing oil  (Aps.  1149,  1174).  His  survey  report  (Re- 
spondent's Exhibit  A-21,  Aps.  1322)  confirms  his  oral 
testimony. 

Mr.  George  M.  Dupuy,  marine  surveyor,  conducted 
a  survey  on  the  main  engine  for  Lloyds  underwriters 
or  Lloyds  Agents  (Aps.  1208).  He  stated  in  testimony 
by  deposition  that  he  found  the  oil  remaining  in  the 
crankcase  of  the  main  engine  to  be  emulsified  ''as  if 
it  had  been  contaminated  with  water"  (Aps.  1210) 
and  his  Report  of  Survey  (Respondent's  Exhibit  A-22, 
Aps.  1324-29)  states  that  he  found  "evidence  of  salt 
water  in  lube  oil  system"  (Aps.  1326).  As  to  the 
breakdown,  Mr.  Dupuy  testified  by  deposition  that 
''in  my  opinion  from  the  observations  I  made  of  it — 
the  cause  of  it  was  the  contamination  of  the  lube  oil 
system  through  the  leakage  of  the  cooler"  (Aps. 
1212-13). 

Mr.  Harry  J.  Summers,  who  had  been  with  the 
American  Bureau  of  Shipping  for  over  thirty  years 
as  a  principal  surveyor,  was  called  to  make  a  survey 
of  the  main  engine  at  the  request  of  the  Los  Angeles 
agents  for  the  appellant,  owner  of  the  vessel  (Aps. 
1242-43).  He  testified  by  deposition  that  he  exam- 
ined the  oil  remaining  in  the  crankcase  upon  arrival 
of  the  "Urania"  at  Los  Angeles  on  November  11  and 
found  water  in  the  oil  (Aps.  1249).  From  samples 
taken  of  this  mixture  of  oil  and  water  he  determined 
by  tasting  that  it  was  salt  water  mixed  with  the  lube 
oil  (Aps.  1250).  He  further  testified  that  the  "gear 
failure  was  the  primary  cause  of  the  failure  of  the 
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operation  of  the  propeller  machinery"  (Aps.  1267) 
and  that  ''In  my  opinion  the  gears  failed  because  of 
faulty  lubrication  rather  than  misalignment"  (Aps. 
1269).  On  cross-examination  he  stated  further 
"faulty  lubrication  should  cause  a  galling  or  spalling 
of  the  teeth  in  the  helical  gears  and  the  continued 
spalling  and  the  continued  grinding  would  serve  to 
destroy  those  gears  in  a  comparatively  short  length  of 
time  after  the  first  failure  of  any  one  tooth;  that 
would  be  my  opinion"   (Aps.  1283). 

Mr.  S.  W.  Newell,  vice  president  of  the  Union  Diesel 
Engine  Company,  and  a  graduate  of  Webb  Institute  of 
Naval  Architecture  with  degree  in  Naval  Architecture 
and  Marine  Engineering  (Aps.  870-71)  testified  by 
deposition  that  he  personally  found  oil  mixed  with 
water  in  the  crankcase  of  the  main  engine  aboard  the 
"Urania"  when  he  went  aboard  the  vessel  on  Novem- 
ber 12  at  Long  Beach  (Aps.  892-94).  He  sampled  the 
mixture  by  tasting  and  was  positive  in  his  analysis 
that  it  contained  salt  water  (Aps.  894-95).  He  later 
testified :  "I  believe  that  the  salt  water  found  its  way 
into  the  lubricating  oil  through  the  lubricating  oil 
cooler"  (Aps.  934).  On  cross-examination  by  appel- 
lees' counsel  the  following  question  and  answer  were 
given   (Aps.  950-51) : 

"Q.  (By  Mr.  Hokanson) :  And  yet  you  would 
say  that  the  contaminated  oil,  not  affecting  any 
other  bearings  which  bear  the  main  weight  of  the 
engine  nevertheless  caused  the  galling  of  the  tim- 
ing gears? 

A.  Yes,  that  is  correct." 
The  witness  then  explained  his  answer  by  pointing 
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out  that  a  greater  pressure  exists  on  the  helical  timing 
gears  that  failed  in  the  "Urania'^  engine  than  exists 
under  the  same  operating  conditions  in  bearings  lubri- 
cated from  the  same  source  (Aps.  951). 

Mr.  N.  A.  Cross,  the  service  engineer  for  Union 
Diesel  Engine  Co.,  also  verified  by  taste  test  the  find- 
ing of  salt  water  in  the  lube  oil  in  the  sump  of  the 
main  engine  upon  arrival  of  the  "Urania"  in  Los 
Angeles  (Aps.  1067).  He  attributed  the  salt  water 
in  the  oil  ''to  the  fact  that  it  was  coming  from  the 
oil  cooler"  (Aps.  1059). 

Mr.  M.  L.  Newell,  another  service  representative 
for  Union  Diesel  Engine  Co.  (Aps.  1088)  also  con- 
firmed that  the  oil  in  the  crankcase  of  the  ''Urania" 
was  contaminated  on  the  day  that  the  vessel  arrived 
at  Los  Angeles  in  November  (Aps.  1090). 

Having  established  the  cause  of  the  two  main  engine 
breakdowns  by  the  above  witnesses,  the  appellant  then 
produced  testimony  which  eliminated  any  other  pos- 
sible cause  of  the  breakdowns. 

Thus,  S.  W.  Newell  testified  that  in  his  opinion, 
based  on  his  experience  with  engines  of  this  type  and 
his  personal  observations,  no  cause  other  than  the  con- 
tamination of  the  oil  could  possibly  have  contributed  to 
cause  either  the  first  or  second  breakdown  of  the  main 
engine  (Aps.  948,  972).  He  also  testified  that  break- 
downs of  this  type  could  not  be  caused  by  a  loose  part 
falling  into  the  gears,  since  such  an  occurrence  would 
cause  an  immediate  and  complete  stoppage  in  opera- 
tion of  the  engine  (Aps.  974,  978),  which  was  not  true 
as  to  either  of  the  breakdowns  of  the  "Urania"  main 
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engine.  Service  engineer  Cross  testified  to  the  same 
effect  as  to  a  part  or  foreign  object  falling  into 
the  gears  (Aps.  1022-23)  and  further  stated  that  there 
was  no  evidence  found  of  such  an  occurrence  in  his 
inspection  of  the  engine  and  gears  of  the  ''Urania" 
when  opened  up  (Aps.  1067). 

Effort  was  made  by  appellees  to  establish  that  a 
misalignment  or  bend  in  the  shaft  of  the  engine  might 
explain  the  galling  and  failure  of  the  timing  gears. 
All  witnesses  interrogated  on  this  subject  agreed  that 
design  of  these  parts  of  the  engine  and  absence  of  any 
evidence  of  misalignment  completely  eliminated  mis- 
alignment as  a  possible  cause  of  the  breakdowns.  This 
includes  the  testimony  of  Mr.  Pike  of  American  Bu- 
reau of  Shipping  (Aps.  1155,  1173),  Mr.  Dupuy,  rep- 
resenting Lloyds  (Aps.  1209,  1214),  Mr.  Summers 
representing  the  owners  (Aps.  1248,  1254)  and  the 
following  representatives  of  Union  Diesel  Engine 
Company:  Mr.  Cross  (Aps.  987,  1001-02,  1012, 
1068)  and  M.  L.  Newell  (Aps.  1111-12). 

Likewise,  effort  of  appellees  to  establish  misalign- 
ment of  the  gears  or  bearings  in  the  engine  as  a  pos- 
sible cause  of  the  breakdowns  was  overcome  by  the 
testimony  of  qualified  expert  witnesses  interrogated 
on  the  subject  to  the  effect  that  no  misalignment  was 
found  on  inspection  of  such  parts.  These  witnesses 
included  Mr.  Pike  (Aps.  1173);  Mr.  Dupuy  (Aps. 
1209,  1220-22);  Mr.  Summers  (Aps.  1254-55,  1273, 
1281) ;  Mr.  Cross  who  examined  the  gears  and  bear- 
ings at  Manzanillo  (Aps.  988,  1029,  1068),  at  sea 
before  the  second  breakdown  (Aps.  1008)  and  at  Los 
Angeles  (Aps.  1012) ;  Mr.  S.  W.  Newell,  who  stated  it 


17 

was  not  physically  possible  for  misalignment  of  the 
gears  to  cause  the  galling  found  to  exist  (Aps.  953-5) ; 
and  Mr.  M.  L.  Newell  (Aps.  1091,  1096). 

Extraordinary  wear  on  the  bearings  or  gears 
was  advanced  by  appellees  as  a  possible  cause  of  the 
galling  and  breakdown.  However,  Mr.  Pike  testified 
that  he  found  no  wear  out  of  the  ordinary  in  the  main 
or  crank  bearings  (Aps.  1176).  As  to  the  spur  gears, 
Mr.  Dupuy  testified  that  'They  showed  no  excess 
wear"  (Aps.  1225).  M.  L.  Newell  testified  that  upon 
opening  the  base  plates  to  inspect  the  crankshaft  im- 
mediately after  arrival  of  the  "Urania"  at  Los  An- 
geles "there  was  no  indication  of  wear  of  anything 
there,  such  as  if  a  bearing  had  been  burned  out,  but 
the  oil  appeared  to  be  contaminated"  (Aps.  1090). 

In  contrast  to  the  clear  and  positive  testimony  of  ap- 
pellant's witnesses,  the  appellees  produced  several  wit- 
nesses who  testified  as  to  opinions  based  on  long  and 
involved  hypothetical  questions.  These  witnesses  in- 
cluded Frank  H.  Gallagher,  surveyor  for  the  American 
Bureau  of  Shipping,  who  had  been  in  attendance  at 
various  times  during  the  course  of  overhaul  and  repair 
work  on  the  "Urania"  at  appellees'  yard  (Aps.  1682- 
83) ;  J.  D.  Gilmour,  marine  surveyor,  who  made  a  sur- 
vey aboard  the  "Urania"  at  appellees'  request  on  Octo- 
ber 15,  1948,  the  day  before  the  vessel  departed  from 
appellees'  yard  on  its  ill-fated  voyage  (Aps.  1512) ; 
and  Frank  E.  Blumberg,  a  mechanical  engineer  (Aps. 
1554)  who  apparently  was  never  aboard  the  "Urania." 
In  addition,  appellees  called  as  a  witness  Herman  San- 
wick,  a  marine  engineer  in  their  employ  at  the  time 
of  the  trial,  but  who  was  not  working  at  the  yard  at 


18 

the  time  of  the  ''Urania"  repair  and  overhaul  (Aps. 
1606-07)  and  had  apparently  never  been  aboard  the 
vessel. 

These  witnesses  called  by  appellees  attempted,  in 
answer  to  hypothetical  questions  containing  many  as- 
sumptions, to  express  opinions  which  were  inconsistent 
with  and  contradicted  the  positive  findings  of  appel- 
lant's witnesses  who  examined  the  main  engine  and 
lube  oil  cooler  at  Los  Angeles  after  the  breakdown. 
Two  of  appellees'  witnesses  expressed  the  opinion  that 
the  galling  of  the  gears  could  not  have  occurred  in  the 
manner  described  by  appellant's  fact  witnesses  (Gil- 
mour,  Aps.  1496;  Blumberg,  1569).  Yet  both  of  these 
witnesses  later  conceded  on  cross-examination  that 
their  opinions  were  based  on  the  assumption  that  there 
was  no  contamination  of  the  oil  passing  through  the 
lube  oil  cooler  (Gilmour,  Aps.  1518;  Blumberg,  Aps. 
1591).  We  submit  that,  in  view  of  the  positive,  un- 
contradicted testimony  as  to  leaks  found  in  the  cooler 
when  tested  after  engine  breakdowns,  the  opinions  of 
these  witnesses  based  on  such  assumptions  can  be  of 
little  or  no  value.  Again,  appellees'  witness  Gallagher, 
an  American  Bureau  surveyor,  gave  the  following 
testimony  (Aps.  1666) : 

''Q.  (continued) :  the  contamination  of  the  lube 
oil  would  be  the  cause  of  the  galling  of  the  gears; 
the  timing  gears? 
A.  Very  possible." 

The  trial  court,  in  rendering  decision,  was  apparent- 
ly persuaded  by  the  argument  advanced  by  appellees 
that  the  "occurrence  of  the  main  engine's  failure  off 
Manzanillo  was  about  eleven  (sic)  days  after  the  ves- 
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sel  left  Seattle"  (Aps.  72).  Yet  appellees'  own  wit- 
ness, Mr.  Gallagher,  stated  that  "before,  in  my  opinion, 
complete  breakdown  would  result,  why  the  cause  there- 
of would  have  been  progressive"  (Aps.  1673).  Mr. 
Sanwick,  another  witness  for  appellees,  was  interro- 
gated on  the  same  point  and  he  stated:  ''Yes,  it  could 
be  progressive  contamination  of  the  oil"  (Aps.  1622). 

From  the  above  documentation  of  the  pertinent  tes- 
timony we  submit  that  the  court  must  find  that  appel- 
lant has  established  by  a  convincing  preponderance  of 
the  evidence  that  the  two  breakdowns  of  the  main 
engine  were  caused  by  salt  water  contamination  of  the 
oil  used  to  lubricate  the  main  engine  of  the  ''Urania," 
resulting  in  faulty  lubrication,  which  in  turn  caused 
the  galling  and  failure  of  the  helical  timing  gears  in 
the  vertical  shaft,  particularly  the  lower  timing  gears. 

It  then  becomes  necessary  to  determine  what  caused 
the  contamination  of  the  lubricating  oil.  Appellant 
undertook  to  prove  this  contamination  to  be  due  to 
leaks  in  the  seams  separating  the  salt  water  coolant 
from  the  oil  in  the  lubricating  oil  cooler,  permitting 
salt  water  to  penetrate  into  the  lube  oil  side  of  the 
cooler  and  contaminate  the  oil.  The  following  testi- 
mony clearly  established  this  to  be  the  source  of  con- 
tamination. 

Mr.  Pike  of  American  Bureau  of  Shipping  testified 
that  he  personally  verified  leaks  existing  in  the  oil 
cooler  upon  testing  it  ashore  at  Los  Angeles  (Aps. 
1153)  and  identified  the  location  of  the  leaks  as  at 
the  seams  in  the  cooler  (Aps.  1154).  These  leaks  were 
reported  in  his  written  survey  (Respondent's  Exhibit 
A-21,  Aps.  1322-24). 
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Mr.  Dupuy  of  Lloyds  testified  that  leaks  found  in 
the  oil  cooler  upon  testing  it  at  Los  Angeles  (Aps. 
1210)  and  his  report  of  survey  (Respondent's  Ex- 
hibit A-22,  Aps.  1326-27)  stated  that  "Lube  oil  cooler 
found  leaking  between  salt  water  cooling  and  lube 
oil  side,  allowing  salt  water  to  contaminate  the  lube 
oil." 

Mr.  Summers,  owner's  surveyor,  testified  that 
''From  my  observation,  I  would  say  that  the  lubricat- 
ing oil  was  contaminated  because  of  leakage  in  the 
heat  exchangers  of  the  lubricating  oil  coolers.  You 
wouldn't  have  to  get  very  much  salt  water  in  the  oil 
to  make  it  so  that  it  isn't  a  very  effective  lubricant" 
(Aps.  1269).  He  testified  as  to  personal  observation 
of  the  leaks  in  the  oil  cooler  (Aps.  1271)  and  his 
report  of  survey  confirmed  his  findings  and  opinion 
(Respondent's  Exhibit  A-23,  Aps.  1345-47). 

William  Weiler,  a  radiator  repairman  employed  by 
United  Motors  Service  at  Long  Beach,  testified  that 
he  himself  tested  the  lube  oil  cooler  when  brought  to 
the  shop  from  the  vessel  for  repairs  (Aps.  1119-21). 
He  described  the  leaks  as  appearing  in  the  soldered 
seam  where  the  core  containing  the  tubes  was  soldered 
into  the  housing  or  casing  (Aps.  1123,  1136).  He  il- 
lustrated the  location  of  these  leaks  in  the  cooler  on 
rough  sketch  (Libelants'  Exhibit  15,  Aps.  1143)  as 
point  Number  2  on  Sketch  A,  (Aps.  1137). 

M.  L.  Newell  of  Union  Diesel  Engine  Company  was 
present  when  Weiler  tested  the  coolers  (Aps.  1099) 
and  observed  *'sl  lot  of  leaks  around  the  edge  of  the 
honeycomb  core,  right  in  the  line  of  the  solder  marks 
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where  it  was  soldered  into  the  casing"  (Aps.  1100). 
He  testified  that  on  the  lubricating  oil  cooler  they 
found  six  leaks  on  one  side  and  seven  leaks  on  the  other 
side  (Aps.  1106).  Mr.  Cross  (Aps.  1025)  and  Mr.  S. 
W.  Newell  (Aps.  939-40)  also  testified  as  to  the 
discovery  of  these  leaks  in  the  oil  cooler. 

Mr.  Cross  testified  that  upon  first  opening  up  the 
heat  exchangers  (coolers)  upon  arrival  at  Long  Beach 
he  found  an  abnormal  amount  of  scale  on  the  salt 
water  side  (Aps.  1012).  Mr.  S.  W.  Newell  testified 
that  it  was  not  reasonable  to  assume  that  this  scale 
would  have  formed  in  the  oil  cooler,  and  that  it  would 
become  dirty  and  clogged,  between  the  time  of  de- 
parture from  appellees'  yard  after  overhaul  and  the 
time  of  the  first  breakdown  of  the  main  engine  ten 
days  later  (Aps.  942). 

Looking  now  to  the  work  claimed  to  have  been  per- 
formed on  the  lube  oil  cooler  in  appellees'  yard  and 
shops  during  repairs  and  overhaul  under  the  contract, 
we  find  that  appellees'  pipe  shop  foreman,  Mr.  Oak- 
land, testified  that  the  oil  cooler  was  brought  to  the 
shop  by  employees  of  the  shipyard  for  cleaning  and 
testing  (Aps.  1437).  Oakland  stated  that  he  cleaned 
out  the  coolers  by  using  Jamlen's  compound  on  the 
salt  water  side  and  another  chemical  on  the  oil  side. 
He  testified  that  these  compounds  were  circulated 
through  the  coolers  by  use  of  a  centrifuge  pump. 
Thereafter  he  stated  that  he  applied  a  50-pound  hydro- 
static test  to  the  cooler  and  that  he  found  no  leaks  in 
the  unit  (Aps.  1438-39). 

It  is  readily  understandable  why  the  leaks  in  the 
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lubricating  oil  cooler  were  not  discovered  by  appel- 
lees' workmen  when  the  50-pound  hydrostatic  test 
was  applied  at  the  shipyard  on  Puget  Sound.  Mr. 
Demetri  Antippas  testified  that  he  examined  the  oil 
cooler  of  the  ''Urania"  as  it  was  available  in  Seattle 
during  the  trial  in  the  District  Court  and  that  a 
stamp  on  the  casing  of  the  unit  prescribed  300  pounds 
pressure  per  square  inch  on  the  salt  water  side  as  the 
test  pressure  (Aps.  1382-83).  This  was  the  same  oil 
cooler  that  was  aboard  the  "Urania"  at  the  time  it  was 
tested  at  the  appellees'  yard  in  1948  and  at  the  time 
of  the  two  main-engine  breakdowns.  Later  during  the 
trial,  when  appellees  sought  to  introduce  another  oil 
cooler  unit  in  evidence  for  illustrative  purposes  (Aps. 
1442),  proctors  for  appellant  advised  the  trial  court 
and  opposing  counsel  that  the  particular  cooler  unit 
from  the  "Urania"  was  available  for  introduction  in 
evidence,  but  that  it  had  not  been  offered  as  an  ex- 
hibit because  of  its  size,  weight  and  bulk  (Aps.  1443). 
After  this  statement  was  made  the  trial  judge  made 
the  observation  that  an  exhibit  of  this  type  was  im- 
practical because  of  the  difficulty  of  incorporating  it 
into  the  record  in  the  event  of  appeal  (Aps.  1443). 
The  trial  judge  also  stated  that,  "If  you  get  all  of  the 
information  submitted  to  the  trial  court  in  words, 
then  you  can  get  the  same  information  exactly  before 
any  appellate  court"  (Aps.  1444).  Consequently,  ap- 
pellant did  not  attempt  to  have  the  oil  cooler  admitted 
in  evidence  in  its  case-in-chief.  Nor  did  proctors  for 
the  appellees  make  any  demand  for  an  opportunity  to 
inspect  the  oil  cooler  as  it  was  then  available  in  Seattle 
during  the  trial. 
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Parenthetically,  it  may  be  stated  that  when  appel- 
lant later  sought  during  rebuttal  to  introduce  the 
cooler  for  another  purpose,  namely,  to  rebut  a  state- 
ment by  one  of  appellees'  witnesses  as  to  the  design 
of  a  certain  gasket  (Aps.  1516),  the  appellees'  object- 
ed strenuously  to  the  admission  of  the  oil  cooler  in  evi- 
dence. The  court  sustained  the  objections  as  to  its  ad- 
missibility (Aps.  1714)  and  this  Court  later  denied 
appellant's  motion  to  permit  additional  testimony 
to  be  taken  to  support  the  identification  of  the  unit 
so  that  it  might  be  available  as  an  exhibit  before  this 
court  to  assist  in  determination  of  the  factual  ques- 
tions on  this  appeal. 

As  further  conclusive  evidence  of  the  higher  test 
pressures  specified  by  the  manufacturer  of  the  lubri- 
cating oil  cooler,  attention  is  invited  to  the  instructions 
contained  in  the  operating  manual  for  the  main  en- 
gine, which  was  offered  and  admitted  in  evidence  as 
Respondent's  (Claimant's)  Exhibit  A-1 6  (Aps.  874). 
This  exhibit  is  before  this  Court  on  appeal  in  its 
original  form  by  stipulation  and  order   (Aps.  1729- 
33).  On  page  14  of  this  operating  manual,  issued  by 
the  main  engine  manufacturer,   a  chart  is  printed 
giving  the  following  information  relative  to  the  lubri- 
cating oil  cooler  as  installed  aboard  the  "Urania." 
''Lubricating  Oil  Cooler — Performance  Data 
Harrison  H.  E.  —  1120-360  (one  per  engine) 
Liquid  to  be  Cooled  —  S.A.E.  30  Oil 

Operating  pressure   (Maximum) 75  psi 

Test  Pressure  (with  oil) 165  psi 

Coolant  —  Sea  Water 

Operating  Pressure   (Maximum) 75  psi 

Test  Pressure  (with  water) 200  psi" 
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Mr.  Weiler,  the  repairman  who  tested  the  lubricat- 
ing oil  cooler  and  other  heat  exchangers  at  Long 
Beach  after  the  breakdowns  testified  that  he  used 
pressures  of  from  160  to  200  pounds  (Aps.  1123). 
These  are  precisely  the  same  pressures  which  are 
specified  in  the  instructions  printed  in  the  main  engine 
operation  manual.  (Respondent's  Exhibit  A-16.)  Mr. 
Dupuy,  Lloyds  surveyor,  recommended  that  the  coolers 
be  proved  tight  under  a  100-pound  hydrostatic  test 
(Aps.  1216).  Mr.  Oakland,  who  conducted  the  test  on 
the  oil  cooler  for  appellees,  admitted  that  he  did  not 
obtain  any  instructions  from  Mr.  Gallagher,  the  Am- 
erican Bureau  surveyor,  as  to  the  pressure  to  be  ap- 
plied in  testing  the  coolers  (Aps.  1448).  Mr.  Oakland 
testified  that  he  did  not  notice  the  stamp  on  the  side 
of  the  cooler  setting  forth  the  manufacturer's  speci- 
fied test  pressure  of  300  pounds  (Aps.  1453).  Mr. 
Oakland  admitted  that  he  did  not  look  for  the  manu- 
facturer's plate  specifying  test  pressures  and  that  he 
might  have  found  such  a  name  plate  if  he  had  looked 
for  it  (Aps.  1458-59).  S.  W.  Newell  testified  that  the 
manufacturer  of  the  cooler  prescribed  ''a  very  exten- 
sive process  to  be  followed  in  cleaning"  coolers  of  this 
type  (Aps.  979)  and  that  cleaning  of  the  cooler  on 
shipboard  is  "impractical  if  not  impossible"  (Aps. 
977). 

Two  of  the  appellees'  witnesses  sought  to  explain 
away  the  test  pressure  of  300  pounds  per  square  inch, 
which  Mr.  Antippas  had  testified  was  stamped  on  a 
plate  attached  to  the  outside  of  the  cooler  units.  These 
witnesses  in  effect  claimed  that  the  300  pounds  per 
square  inch  represented  a  maximum  test  pressure  as 
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might  be  required  under  Navy  construction  specifica- 
tions, and  that  such  test  pressure  was  not  intended  to 
indicate  the  amount  of  pressure  to  be  applied  in  test- 
ing the  units  for  leakage  (Aps.  1515,  1560).  Even  if 
this  court  were  to  accept  the  explanation  attempted  by 
appellees'  witnesses  as  to  the  test  pressure  stamped 
on  the  casing  of  the  units,  there  would  still  remain  in 
effect  the  test  pressures  which  are  indicated  in  the 
instructions  contained  in  the  operating  manual  (Re- 
spondent's Exhibit  A-16),  as  shown  above.  Thus,  the 
positive  testimony  of  both  witness  Antippas  and  Re- 
spondent's Exhibit  A-16  stands  uncontradicted  in  this 
record  to  the  effect  that  the  manufacturer  specified 
a  test  pressure  from  four  to  six  times  greater  than 
the  pressure  claimed  to  have  been  applied  by  appellees' 
workmen  during  testing  of  and  repairs  to  the  lubri- 
cating oil  cooler. 

As  to  the  ship  repair  yard's  obligation  in  making 
tests  upon  this  type  of  equipment,  the  statement  of 
the  Circuit  Court  of  Appeals  for  the  Second  Circuit  in 
Pan-American  Petroleum.  T.  Co.  v.  Robins  Dry  Dock 
&  R.  Co.  (2  CCA)  281  Fed.  97  (cert,  den.,  259  U.S. 
586;  66  L.  Ed.  1076)  is  particularly  applicable.  The 
opinion  of  the  court  states,  at  page  106 : 

"The  customary  method  pursued  in  making 
such  tests  not  having  been  followed  in  this  case,  it 
would  seem  that  it  should  affirmatively  appear 
that  the  one  actually  adopted  was  equally  effec- 
tive ;  but  that  does  not  appear,  and  no  explanation 
is  given  for  the  failure  to  make  the  test  in  the 
customary  manner." 

The  failure  of  appellees'  employees  in  this  case  to  fol- 
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low  the  manufacturer's  recommendations  as  to  amount 
of  pressure  to  be  applied  in  testing  the  oil  cooler  for 
leaks  as  prescribed  in  the  operation  manual  available 
aboard  the  vessel  and  as  shown  to  have  been  visibly 
displayed  on  a  plate  fastened  to  the  cooler  unit  itself 
was  a  negligent  act  which  readily  explains  the  dis- 
astrous consequences  that  followed  when  the  vessel  put 
out  to  sea  on  her  first  voyage.  It  can  hardly  be  argued 
that  the  test  that  was  actually  made,  at  a  much  lower 
pressure,  was  "equally  effective"  within  the  above 
rule,  when  contamination  of  the  oil  in  the  cooler  re- 
sulted in  crippling  the  main  engine  of  the  vessel. 

Although  appellees  attempted  to  prove  that  incompe- 
tence, negligence  or  improper  operation  of  the  main 
engine,  and  particularly  the  oil  cooler,  by  the  chief 
engineer  and  his  assistants  might  account  for  the  en- 
gine breakdowns,  such  efforts  utterly  fail  in  the  face 
of  affirmative  testimony  by  several  qualified  expert 
witnesses  to  the  contrary. 

Thus,  service  engineer  Cross,  representing  the  main 
engine  manufacturer,  testified  that  the  chief  engineer, 
as  observed  by  him  during  the  performance  of  his 
duties  aboard  the  vessel,  was  "very  competent"  (Aps. 
1024).  Mr.  Pike,  the  American  Bureau  surveyor,  stat- 
ed that  he  observed  the  chief  engineer  performing  his 
duties  and  that  "he  performed  his  duties  around  the 
engine  for  me  very  satisfactorily"  (Aps.  1160).  Sur- 
veyor Summers  stated  that  he  observed  the  chief  en- 
gineer and  "my  opinion  was  that  he  was  a  good  chief 
engineer,  because  he  had  an  interest  in  the  job.  He 
came  up  in  the  shop  to  check  the  shaft  in  the  lathe 
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and  observed  all  of  the  steps  in  the  repairs.  *  *  *  i 
would  say  that  he  was  a  good  and  competent  en- 
giner,  yes"  (Aps.  1265).  Baxevanis,  the  chief  engineer 
testified  to  many  years'  experience  with  operation  of 
marine  diesel  engines  up  to  2800  horsepower  (Aps. 
693-95). 

Baxevanis  testified  that  prescribed  maintenance 
procedure  was  followed  in  the  engine  room  at  all  times 
before  the  breakdowns  (Aps.  743-44).  He  further 
testified  to  changing  oil  filters  when  the  lubricating 
oil  was  changed  (Aps.  745).  He  also  stated  that  be- 
tween departure  from  the  shipyard  on  October  16  and 
the  first  engine  breakdown  at  sea  on  October  26  the 
ship's  engineers  did  not  make  any  repairs  on  the  main 
engine  (Aps.  744). 

Appellees  sought  to  prove  that  use  of  a  standby  fire 
pump  to  increase  the  pressure  of  the  salt  water  coolant 
through  the  oil  cooler  might  have  caused  leaks  re- 
sulting in  contamination  of  the  oil.  This  effort  fails 
in  the  face  of  the  testimony  of  service  engineer  Cross 
to  the  effect  that  when  the  standby  pump  was  used 
just  prior  to  the  second  breakdown,  the  pressures 
were  "within  a  safe  operating  range,"  (Aps.  998)  and 
that  the  use  of  the  fire  pump  did  not  increase  the  pres- 
sures running  through  the  system  beyond  safe  operat- 
ing pressures  (Aps.  1003).  S.  W.  Newell  also  testified 
that  use  of  a  standby  pump  to  increase  salt  water  pres- 
sure through  the  oil  cooler  was  considered  good  nor- 
mal marine  practice  (Aps.  909). 

We  submit  that  the  conclusion  is  inescapable  that 
the  two  breakdowns  of  the  main  engine  were  caused 
by  the  negligent  failure  of  appellees  to  perform  their 
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obligations  under  the  contract  for  repairs  and  altera- 
tions to  the  "Urania"  in  that  appellees  failed  to  pro- 
perly clean,  test  and  repair  the  lubricating  oil  cooler. 
This  resulted  in  the  vessel  putting  out  to  sea  with 
a  defective,  dirty  and  leaky  oil  cooler  and  caused  con- 
tamination of  the  oil  with  salt  water  during  the  course 
of  the  first  voyage  which  in  turn  caused  the  main 
engine  to  break  down  on  two  occasions  when  the  tim- 
ing gears  failed  due  to  faulty  lubrication. 

Significantly,  Mr.  Cross  sent  a  telegram  from  Man- 
zanillo  on  November  1,  after  his  first  inspection  of 
the  vessel,  which  stated  in  effect  that  appearance  of 
general  workmanship  done  on  the  vessel  at  Seattle 
made  it  advisable  for  the  vessel  to  return  to  some  west 
coast  U.S.A.  port  where  all  parts  of  engine  could  be 
closely  inspected  (Aps.  1042).  He  found  the  oil  tubing 
badly  kinked  and  other  parts  of  the  engine  didn't 
work  properly  (Aps.  1043). 

Again,  it  is  significant  to  note  that  the  specifica- 
tions between  appellant  and  appellees  for  main-engine 
repairs.  Libelant's  Exhibit  No.  4,  specified  under  item 
1  that  appellee  was  to  'Turnish  services  of  factory 
representative  to  supervise  operation  of  diesel  engine" 
(Aps.  256).  Mr.  S.  W.  Newell,  representing  the  manu- 
facturer of  the  engine,  testified  that  on  September  9, 
1948,  he  instructed  his  factory  representative  at  Ta- 
coma,  Washington,  to  make  himself  available  for  this 
work,  but  that  appellees  never  requested  the  factory 
representative  to  assist  with  the  repairs  to  the  main 
engine  and  he  did  not  perform  any  such  service  (Aps. 
891-92). 

Although  Mr.  Oakland  claimed  that  he,  on  behalf  of 
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appellees,  had  opened,  cleaned  and  tested  the  coolers, 
Mr.  Weiler,  the  repairman  at  Long  Beach,  testified 
that  he  found  no  evidence  that  the  coolers  had  been  re- 
paired recently  (Aps.  1126).  In  fact,  Mr.  M.  L.  Newell 
testified  that  when  the  coolers  were  opened  up  at  Long 
Beach,  the  paint  on  the  bolts  necessary  to  disassemble 
the  coolers  was  hardened  so  that  in  his  opinion  it  must 
have  been  "a  year — probably  more"  since  they  had 
been  removed  (Aps.  1117).  There  was  no  evidence 
that  the  coolers  had  been  disassembled  or  covers  un- 
fastened or  any  work  done  on  the  coolers  recently 
(Aps.  1114,  1117).  There  was  no  evidence  that  the 
cooler  had  been  patched  up  or  soldered  (Aps.  1115). 
The  zinc  plates  which  are  placed  in  such  coolers  to 
retard  electrolysis  were  found  to  have  only  about  30% 
of  the  metal  left  when  examined  at  Long  Beach  (Aps. 
1100)  indicating  that  they  had  not  been  recently  re- 
placed (Aps.  1117)  as  claimed  by  appellees'  employee, 
Mr.  Oakland  (Aps.  1441). 

In  connection  with  the  above,  it  is  important  to  note 
the  observation  of  the  trial  judge  as  to  the  candor  of 
the  appellees'  witnesses  in  testifying  as  to  the  repair 
work  performed  on  the  "Urania."  It  is  found  in  the 
court's  Decision,  appearing  herein  at  page  70  of  the 
Apostles,  where  it  is  stated : 

''Some  of  the  shipyard  foremen  or  subforemen 
failed  to  relate  from  the  witness  stand  very  clear- 
cut  narratives  or  accounts  of  what  was  done,  or 
definite  personal  knowledge  of  details  of  the 
work  actually  done.  In  at  least  three  instances,  I 
thought  libelant's  (appellees')  witnesses  showed  a 
surprising  lack  of  personal  recollection  of  the  de- 
tails of  the  work  done."  (Aps.  70) 
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This  observation  is  of  more  importance  on  this  appeal, 
since  the  trial  court  had  the  opportunity  of  personally 
observing  appellees'  witnesses  while  appellant's  testi- 
mony in  the  main  was  given  by  deposition.  On  this 
appeal,  the  court  will  not  have  the  disadvantage  of 
contrasting  deposition  testimony  with  that  given  by 
witnesses  appearing  in  person,  since  all  testimony  is 
now  contained  in  the  written  record. 

11.  (a)  Clayton  Boiler  Failure 

Under  Assignment  of  Error  6,  appellant  contends 
its  evidence  offered  in  the  District  Court  clearly 
proved,  as  alleged  in  the  cross-libel,  that  faulty  repairs 
to  the  pumps  on  the  Clayton  boiler  by  appellees  caused 
the  unit  to  break  down  and  fail  to  operate  properly. 

The  appellees'  workmen  undertook  to  repair  the 
pumps  on  the  Clayton  heating  boiler  as  extra  work 
(Item  No.  14,  Libelants'  Exhibit  No.  4,  Aps.  262). 
This  involved  removal  of  the  unit  from  the  vessel  to 
appellees'  shop  ashore,  dismantling  and  disassembling 
the  pumps  and  renewing  some  parts  (Aps.  1475).  All 
of  this  work  was  done  by  appellees'  workmen  under 
the  direction  of  the  machinist  foreman  for  Commercial 
Ship  Repair  (Aps.  1475).  The  machinist  foreman  con- 
ceded, however,  that  he  did  not  see  the  pump  in  opera- 
tion aboard  the  ship  after  it  had  been  reassembled  in 
the  shop  (Aps.  1476). 

Even  before  departure  of  the  "Urania"  from  ap- 
pellees' shipyard,  difficulty  was  experienced  in  the 
operation  of  the  pump  on  the  Clayton  boiler,  which 
necessitated  appellant's  Seattle  agents  engaging  an 
independent  surveyor  to  determine  the  cause  of  the 
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difficulty  and  arrange  with  appellees  to  make  cor- 
rective repairs  (Aps.  754).  The  report  of  this  sur- 
veyor (Respondents  Exhibit  A-6,  Aps.  756-7),  dis- 
closed that  the  feed  pump  was  leaking  and  not  oper- 
ating satisfactorily.  The  pump  was  not  then  disas- 
sembled, but  the  feed  pump  was  repacked  and  emulsi- 
fied oil  was  removed  from  the  crankcase  of  the  pump 
at  that  time  (Aps.  758-9).  Notwithstanding  these  at- 
tempted repairs,  the  Clayton  boiler  pump  failed  to 
function  satisfactorily  after  departure  of  the  "Ura- 
nia" from  appellees'  shipyard,  and  when  it  was  par- 
tially dismantled  at  sea  by  the  chief  engineer,  broken 
parts  and  pieces  were  found  in  the  unit  (Aps.  744). 

Upon  arrival  of  the  "Urania"  at  Los  Angeles  after 
main  engine  breakdowns  a  service  representative  of 
the  manufacturer  of  the  Clayton  boiler  went  aboard 
the  vessel  and  removed  the  complete  pump  unit  to  the 
manufacturer's  shop  for  repair  (Aps.  825).  Upon  fur- 
ther dismantling  in  the  shop  it  was  found  that  the 
positions  of  the  pump  heads  had  been  changed  in  re- 
assembling the  parts  incorrectly  after  recent  repair, 
causing  misalignment  and  crankshaft  damage  in  the 
pump  (Aps.  825,  827).  After  repair  and  replacement 
of  broken  parts  by  the  manufacturer,  the  pump  unit 
was  reinstalled  on  the  Clayton  boiler  aboard  the 
"Urania"  and  it  operated  satisfactorily  (Aps.  830). 
Record  of  the  findings  of  the  manufacturer's  repre- 
sentative on  the  dismantling  of  the  pumps,  and  the 
repairs  made,  is  contained  in  Respondent's  Exhibit 
A-15   (Aps.  1393-4). 
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(b)  Failure  of  Telemotor  Steering  System 

Appellant  contends  under  Assignment  of  Error 
Number  7  that  evidence  offered  in  the  District  Court 
clearly  proves  that  failure  of  the  telemotor  steering 
system  was  caused  by  faulty  repairs  made  by  appel- 
lees before  departure  of  the  vessel  from  the  shipyard 
on  October  16,  1948. 

Appellees  undertook  to  overhaul  and  test  the  steer- 
ing system  under  the  specifications  in  the  original 
contract  (Item  26  of  Libelants  Exhibit  No.  1,  Aps. 
186).  Appellees'  machinist  shop  foreman,  Harold 
Woodman,  testified  that  while  the  ''Urania"  was  in 
the  yard  he  checked  the  steering  engine  and  the  tele- 
motor, which  latter  unit  is  described  as  a  hydraulic 
system  connecting  the  controls  in  the  pilothouse  with 
the  electric  steering  motor  in  the  aft  part  of  the  ship 
(Aps.  1468-69).  He  stated  that  they  found  the  steer- 
ing system  to  be  working  properly.  Woodman  stated 
that  the  only  repairs  accomplished  by  machinists  on 
the  steering  system  were  to  put  a  little  oil  in  the  tele- 
motor, get  power  on  the  motor,  oil  up  the  machinery 
and  remove  the  blocks  on  the  rudder  quadrant  (Aps. 
1471-72). 

Appellees'  electrical  foreman,  Harold  Wells,  testi- 
fied that  while  the  ''Urania"  was  in  the  yard  he 
checked  the  wiring  and  connected  up  the  micro- 
switches  on  the  steering  system  (Aps.  1547).  He  ad- 
mitted that  the  connection  of  the  switches  and  wiring 
was  in  part  by  the  "trial  and  error  method"  and  that 
he  did  not  obtain  a  wiring  diagram  to  check  the  proper 
hookup    (Aps.   1548-49).  He  stated  that  the  system 
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was  operated  for  one  or  two  hours  at  the  dock  and 
it  "appeared  to  be"  in  proper  operating  order  (Aps. 
1547). 

Neither  machinist  foreman  Woodman  nor  electri- 
cal foreman  Wells  was  present  to  observe  the  opera- 
tion of  the  steering  system  on  a  sea  trial  (Aps.  1468, 
1549), 

Another  electrician,  Lester  Short,  was  sent  from  ap- 
pellees' yard  to  Port  Angeles  to  repair  the  electrical 
portion  of  the  steering  system  after  it  failed  on  the 
date  of  departure  from  appellees'  yard  (Aps.  1529- 
30).  He  found  the  system  to  be  oscillating  or  "hunt- 
ing". After  checking  he  stated  that  he  found  the  cause 
of  this  failure  was  an  improper  adjustment  of  the 
hydraulic  cam  on  the  telemotor  control  unit  (Aps. 
1530). 

Mr.  Clarke,  the  surveyor  engaged  by  appellant's  Se- 
attle agents,  also  went  aboard  the  "Urania"  at  Port 
Angeles  to  ascertain  the  cause  of  the  steering  system 
breakdown  and  assist  in  arranging  repairs  (Aps.  760- 
61).  He  testified  by  deposition  that  the  cause  of  the 
failure  was  a  broken  wire,  "a  floating  break,"  in  the 
electrical  steering  engine,  which  would  make  and 
break,  causing  the  controlling  motor  to  hunt  (Aps. 
766),  as  confirmed  in  his  report  of  survey.  (Respond 
ent's  Exhibit  A-7,  Aps.  763-64). 

Again,  we  submit  that  the  failure  of  the  telemotor 
steering  system  within  a  few  hours  of  departure  from 
appellees'  yard,  together  with  the  testimony  of  appel- 
lees' workmen  showing  inexperience,  lack  of  knowl- 
edge, and  "trial  and  error"  method  of  repairs,  clearly 


34 

indicates  negligent  failure  of  appellees  to  perform 
their  obligations  to  repair.  This  is  particularly  true 
in  view  of  the  above-mentioned  findings  as  to  the 
cause  of  the  telemotor  steering  system  failure ;  namely, 
a  broken  wire  or  improper  adjustment  of  the  control- 
ler motor. 

This  court  has,  in  The  Ecuador  (9  CCA)  1926  A.M. 
C.  342,  345,  346,  10  F.2d  769 ;  and  in  Lake  Union  Dry 
Dock  &  M.  Works  v.  U.S.A.  (9  CCA)  79  F.2d  802, 
1936  A.M.C.  250,  252;  approved  and  followed  the 
rules  announced  by  the  Court  of  Appeals  for  the 
Second  Circuit  in  Pan-American  Petroleum  T.  Co.  v. 
Robins  Dry  D.  &  R.  Co.  (2  CCA)  281  Fed.  97  (cert, 
den.  259  U.S.  586,  66  L.Ed.  1076),  as  to  the  nature 
and  extent  of  a  ship  repair  yard's  duties  and  obliga- 
tions to  a  vessel  and  her  owners,  and  also  as  to  the 
burden  of  proof  in  such  a  case  as  the  present  one.  In 
the  Pan-American  case,  supra,  the  repairer  contracted 
to  overhaul  the  electric  telegraph  system  of  a  ship. 
When  the  ship  was  returned  to  the  owner  for  service 
the  wires  of  the  system  were  crossed  so  that  signals 
correctly  given  on  the  bridge  did  not  register  properly 
in  the  engine  room.  In  consequence  of  this  hookup  of 
the  telegraph  there  was  a  collision  with  another  ves- 
sel. A  libel  was  brought  against  the  ship  repairer  for 
resulting  damages,  the  shipowner  claiming  that  the 
shipyard  had  negligently  failed  to  perform  its  con- 
tract obligations.  In  holding  the  ship  repair  yard 
liable  for  damages  the  court  said,  at  page  108: 

''It  needs  no  citation  of  authorities  to  estab- 
lish the  elementary  principle  that,  where  skill  is 
required  in  performing  the  bailee's  undertaking. 
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as  in  the  case  of  the  work  to  be  done  on  the  elec- 
trical apparatus  of  this  steamship,  the  bailee 
must  be  understood  to  have  engaged  to  use  a  de- 
gree of  skill  adequate  to  the  performance  of  his 
undertaking,  (citing  cases) 

''And  it  is  equally  elementary  that  ordinary 
care  is  that  degree  of  care  which  reasonably  may- 
be expected  of  one  in  the  given  circumstances, 
(citing  cases)  *  *  *.  And  from  what  we  have 
said  in  a  former  part  of  this  opinion  it  sufficient- 
ly appears,  and  for  the  reasons  given,  that  we  do 
not  think  the  respondent  exercised  the  degree  of 
care  which  the  circumstances  of  the  case  required 
of  it." 

After  pointing  out  that  the  liability  of  the  respondent 
was  not  based  on  negligence  or  tort,  but  upon  failure 
to  properly  perform  the  contract  to  repair  the  vessel, 
the  court  said,  at  page  109 : 

"But  the  libelant  is  in  court  alleging  the  non- 
performance of  the  contract,  and  the  defendant 
(st'c-respondent)  is  in  court  alleging  that  it  per- 
formed the  contract  fully.  The  law  is  elementary 
that,  where  a  defendant  pleads  performance,  he 
assumes  the  burden  of  proof.  If  an  affirmative 
contract  to  perform  some  duty  is  proved,  it  is 
then  incumbent  on  the  defendant  to  prove  per- 
formance or  a  sufficient  excuse  for  the  failure  to 
perform,  (citing  cases)  *  *  *. 

"The  burden  was  on  the  libelant  to  prove  the 
contract,  and  that  at  the  time  the  respondent  de- 
livered back  the  ship  the  telegraph  was  not  prop- 
erly adjusted  and  in  good  working  condition.  This 
burden  was  sustained.  The  presumption  then 
arose  that  the  respondent  had  not  performed  its 
contract,  and  was  responsible  for  the  condition  in 
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which  the  telegraph  then  was.  The  burden  then 
rested  on  the  defendant  {sic  respondent)  to  over- 
come this  presumption,  and  to  establish  by  a  pre- 
ponderance of  the  evidence  that  it  had  fully  per- 
formed its  agreement,  and  that  the  crossing  of  the 
wire  and  chain  connection  of  the  ship's  telegraph 
was  not  due  to  its  workmen's  lack  of  skill,  or  care- 
less conduct  of  the  work,  while  the  ship  was  in  the 
respondent's  possession." 

In  the  present  case  appellant  has  proved,  and  appel- 
les  certainly  will  not  dispute,  a  contract  undertaking 
by  appellees  to  clean,  test  and  repair  the  lubricating 
oil  cooler,  to  overhaul,  replace  parts  and  repair  the 
Clayton  heating  boiler  and  to  test  and  repair  the  tele- 
motor  steering  system  of  the  "Urania."  These  under- 
takings were  testified  to  by  appellees'  own  employees 
and  witnesses,  and  charges  for  this  work  make  up  the 
claims  for  which  appellees  brought  the  libel  against 
the  vessel.  In  the  Pan-American  case,  supra,  the  ship- 
owner sustained  the  burden  of  proving  that  the  tele- 
graph was  not  properly  adjusted  by  proof  of  its  faulty 
operation  and  testimony  of  witnesses  as  to  their  finding 
wires  improperly  hooked  up.  Likewise,  we  submit  that 
in  the  present  case,  appellant  has  proved  that  the  oil 
cooler,  the  Clayton  boiler,  and  the  telemotor  steering 
system  were  not  properly  tested,  repaired  and  adjusted 
by  appellees  by  testimony  of  various  witnesses  that 
the  several  units  were  found  to  be  not  functioning 
properly  either  at  the  time  of  redelivery  of  the  vessel 
on  completion  of  repairs  or  within  a  short  period  of 
time  thereafter.  Beyond  this,  we  submit  that  appel- 
lant has  succeeded  in  proving  that  no  other  cause  other 
than  nonperformance  or  malperformance  of  appellees' 
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obligations  could  possibly  have  caused  or  contributed 
to  the  failure  of  the  several  units  of  machinery  aboard 
the  ''Urania." 

The  failure  in  performance  of  appellees'  obligations 
to  repair  the  vessel  render  appellees  liable  upon  the 
cross-libel  for  resultant  damages.  Thus,  in  the  Pari- 
American  case,  supra,  the  court  said,  at  page  106 : 

"To  deliver  over  the  ship  with  the  wires  double- 
crossed  was  not  good  workmanship  and  was  not 
a  compliance  with  the  contract  under  which  the 
respondent  agreed  with  the  libelant  to  perform 
certain  work  upon  the  ship,  including  that  of 
overhauling  and  adjusting  the  engine  room  tele- 
graph 'according  to  good  steamship  practice  and 
with  workmanship  of  the  best  quality'." 

Damages 

Of  the  fifteen  items  of  damage  set  forth  in  the  cross- 
Hbel  (Aps.  20-21),  appellant  waived  its  claim  to  some 
items  during  trial,  values  were  stipulated  by  proctors 
as  to  some  items,  and  on  other  items  appellant  offered 
uncontradicted  proof  as  to  values  and  payment.  To 
simplify  consideration  of  these  items  on  this  appeal 
the  following  tabulation  has  been  made  showing  the 
disposition  of  each  item. 
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Cross-Libel  Cross-IAhel 

Item  No.  Nature  of  Claim  Amount 

1.  Repairs  to  Clayton  boiler  and  gener- 
ator at  Long  Beach $    678.86 

2.  Removal  of  ammunition   bulkhead 

not  effected  275.00 

3.  Expenses  incurred  during  delay  at 
Winslow,  Wash 3936.00 

4.  Loss  of  profits  during  delay  at  Wins- 
low,  Wash 4000.00 

5.  Telemotor  repairs  at  Pt.  Angeles, 

Wash 262.51 

6.  Deviation  to  Pt.  Angeles,  for  tele- 
motor  repairs  310.00 

7.  Towage  after  breakdown  from  Man- 
zanillo,  Mex.  to  Los  Angeles,  Calif.    4286.00 

8.  Engine    repairs    at    Long    Beach, 

Calif 4475.00 

9.  Miscellaneous  corrective   repairs.-..    3214.00 

10.  Corrective  cleaning  of  tanks 2157.00 

11.  Additional    fuel    consumed   on    ac- 
count deviation  for  repairs 974.00 

12.  Disbursements    at   Manzanillo 969.00 

13.  Disbursements  at  Los  Angeles 1911.00 

14.  Expenses  vessel  during  repairs 7252.00 

15.  Loss  of  profits  during  corrective  re- 
pairs      7000.00 


Exhibit 
Reference 


Resp.  A-15 
Aps.   1393 


Item  36  in  Lbts. 
Ex.  1,  Aps.  189 


Amxmnt 

Disposition  on  Appeal,  Supporting        Claimed 

Testimwiy,  or  Stipulation  of  Proctors    on  Appeal 

Aps.  1389-90,  admitted  as  to  labor  items 

only  —  disallowing  parts $   336.76 

Aps.  329  —  disallowance  by  trial  court  not 
assigned  as  error  on  appeal nil 

Disallowance  by  trial  court  not  assigned 

as  error  on  appeal nil 

Disallowance  by  trial  court  not  assigned 

as  error  on  appeal nil 

Aps.  753  and  see  discussion  in  brief 262.51 

Aps.  656-57  proves  12  hrs.  delay.  Stipulation 

of  proctors,  Aps.  1348,  fixes  $250  per  diem..     125.00 

By  stipulation  of  proctors,  Aps.  1302-06 
amount  agreed  4118.00 

By  stipulation  proctors,  Aps.  1306  amount 

agreed 4275.00 

No  testimony  offered  —  waived nil 

No  testimony  offered  —  waived nil 

Aps.  1422-24  and  discussion  in  brief 692.25 

Supporting  exhibits  not  admitted nil 

By    stipulation    of    proctors,    Aps.    1301 
amount  agreed 1409.89 

By    stipulation    of   proctors,    Aps.    1348 
amount  agreed  at  $250  per  diem 7000.00 

Aps.  1403-08,  Aps.  1357-65 7000.00 

Total $25,219.41 


Resp.  A-1 

Aps.  228 


Resp.  A-1 
Aps.  228 


Resp.  A-5 
Aps.  628 


Resp.  A-5 
Aps.  628 


Resp.  A-25 
Aps.  1304 


Resp.  A-1 7 
Aps.  1308-20 


Resp.  A-27 
Aps.  1400 


Resp.  A-9 
Aps.  1354 


Resp.  A-24 
Original  on  file 


Resp.  A-24 
Original  on  file 


Resp.  A-25  and 

A-26,  Aps. 
1401  and  1361 
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Thus,  as  to  items  numbered  2,  3,  4,  9,  10  and  12, 
no  contention  is  made  on  this  appeal  that  any  dam- 
ages should  be  allowed  by  a  decree  on  the  cross-libel. 

The  proof  of  Item  1,  Clayton  heating  boiler  re- 
pairs, was  restricted  by  the  trial  judge,  on  admission 
in  evidence  of  Respondent's  Exhibit  A-15,  to  the  cost 
of  labor,  exclusive  of  cost  of  parts  (Aps.  1391).  As  to 
the  amount  of  $336.76  claimed  on  this  appeal,  the 
evidence  is  uncontradicted  that  the  work  was  per- 
formed, the  charges  were  reasonable,  and  the  amount 
was  paid  by  appellant  (Aps.  831,  1390). 

As  to  Item  5,  cost  of  telemotor  repairs,  the  charges 
included  in  the  total  of  $262.51  are  made  up  princi- 
pally of  appellees'  own  invoice  for  furnishing  work- 
men to  perform  the  corrective  repairs  (Aps.  629), 
together  with  the  surveyor's  fee.  Obviously,  no  effort 
was  made  by  appellees  to  contradict  these  charges. 

As  to  Item  6,  appellant  now  claims  the  amount  of 
$125.00  as  damages  for  loss  in  deviation  to  Port  An- 
geles for  telemotor  repairs.  This  is  calculated  on  the 
basis  of  log  entries  (Respondent's  Exhibit  A-8,  in  orig- 
inal form  per  order,  Aps.  1732)  and  testimony  of  Capt. 
Beis,  the  master  (Aps.  656-57)  which  show  a  loss 
of  12  hours'  time  during  the  deviation  to  Port  Angeles 
for  repairs.  Appellees  have  stipulated  that  the  reason- 
able operating  expense  of  the  "Urania"  was  $250.00 
per  diem  (Aps.  1348).  Allowing  for  one-half  day,  or 
12  hours,  the  damages  are  proved  to  be  $125.00. 

Item  7,  covering  cost  of  towing  the  ''Urania"  to 
Los  Angeles  after  the  second  breakdown  at  sea,  in 
the  sum  of  $4275.00,  was  agreed  upon  by  stipulation 
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of  proctors  to  be  reasonable  in  amount  and  its  pay- 
ment by  appellant  was  also  stipulated  (Aps.  1302). 
Its  relation  to  the  breakdown  of  the  "Urania"  is 
patent  from  the  testimony  of  various  witnesses  as  to 
the  failure  of  the  main  engine  and  the  necessity  for 
towage  assistance. 

Ample  testimony  was  given  by  officers  and  em- 
ployees of  Union  Diesel  Engine  Company  as  to  the 
necessity  for  and  the  reasonableness  of  charges  for 
main  engine  repairs  under  Item  8.  In  fact,  proctors 
for  appellees  stipulated  as  to  the  reasonableness  of 
these  charges  in  the  adjusted  amount  of  $4275.00  and 
their  payment  by  appellant  (Aps.  1306). 

The  cost  of  additional  fuel  consumed  by  the  vessel 
and  claimed  under  Item  11  was  calculated  and  testi- 
fied to  by  Mr.  Antippas  (Aps.  1422).  Due  allowance 
was  made  for  varying  rates  of  consumption  dependent 
upon  whether  the  vessel  was  under  way  at  cruising 
speed  or  was  merely  operating  auxiliaries  or  on  stand- 
by while  in  port  or  in  tow  of  the  salvage  tug  (Aps. 
1423-24).  The  cost  of  this  oil  was  proved  on  the  basis 
of  market  price  at  San  Pedro  at  the  time  of  replen- 
ishment of  bunkers  in  November,  1948  (Aps.  1425), 
and  receipted  invoice  for  fuel  actually  furnished  to 
the  "Urania"  on  November  17,  1948  (Respondent's 
Exhibit  A-27,  Aps.  1400). 

Proctors  for  appellees  stipulated  as  to  the  reason- 
ableness of  charges  and  payment  in  the  sum  of 
$1409.89  for  miscellaneous  disbursements  made  at 
Los  Angeles  during  period  of  corrective  repairs, 
which  are  claimed  as  a  recoverable  item  of  dam- 
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ages  under  Item  13  (Aps.  1301).  An  examination  of 
these  items  as  they  appear  in  Respondent's  Exhibit 
A-24  (not  printed  in  Apostles,  but  original  a  part 
of  record  on  appeal  per  order,  Aps.  1732),  will  clearly 
indicate  their  relation  to  the  various  other  elements  of 
delay  and  corrective  repairs  necessarily  made  at  Los 
Angeles. 

As  to  Item  14,  appellant  now  claims  the  amount 
of  $7000.00  as  damages  for  loss  due  to  operating  ex- 
penses of  the  "Urania"  during  periods  of  breakdown 
off  Manzanillo  through  repair  at  Los  Angeles  and 
until  the  "Urania"  resumed  her  intended  course  and 
voyage.  A  total  loss  of  time  of  28  days  is  claimed. 
This  lost  time  is  calculated  as  follows: 

First  breakdown  of  vessel  off  Manzanillo, 

Mexico  October  26 

Vessel  arrived  Los  Angeles  in  tow  sal- 
vage tug  November  11 

Repairs  completed  and  vessel  departed 
Los  Angeles  for  Manzanillo  to  re- 
sume voyage  November  17 

Vessel  arrived  and  departed  Manzanillo, 
resuming  voyage  from  approximate 
point  of  first  breakdown November  23 


Total  elapsed  time 28  days  (plus) 

(per  Aps.  660-61,  729,  1019-20,  and  Respondent's 
Exhibit  A-8,  log  book  entries  in  original  form  per 
order,  Aps.  1732-33).  Here  again,  appellees'  stipula- 
tion as  to  reasonable  operating  expense  of  $250.00 
per  diem  results  in  proved  damages  for  28  days'  delay 
of  $7000.00. 
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Appellant  claims  its  loss  of  profits  during  periods  of 
breakdown  and  repair  under  Item  15.  In  proof  of 
such  damages,  appellant  offered  testimony  of  Mr. 
Wallace,  agent  for  the  ''Urania"  at  Seattle,  as  to  at- 
tempts made  to  secure  employment  for  the  vessel  in 
September  or  October,  1948  (Aps.  1357).  The  witness 
testified  as  to  prospects  of  a  charter  in  the  molasses 
trade  between  the  Philippine  Islands  and  Japan  (Aps. 
1359).  Although  the  charter  never  materialized,  it 
is  appellant's  contention  that  the  negotiations  thereon 
were  indicative  of  the  prospective  value  of  this  par- 
ticular vessel  in  the  charter  market  and  that  such  tes- 
timony and  Respondent's  Exhibit  A-26  (Aps.  1361) 
should  have  been  admitted  and  considered  as  com- 
petent evidence  to  prove  the  claim  under  Item  15  for 
loss  of  profits. 

Of  still  more  importance  in  connection  with  appel- 
lant's proof  of  Item  15,  relating  to  loss  of  profits  dur- 
ing breakdown  and  repairs,  was  the  ruling  of  the  trial 
court  sustaining  objections  to  the  offer  in  evidence  of 
Respondent's  Exhibit  A-25  (Aps.  1401).  Appellees 
objected  to  testimony  of  Mr.  Antippas  as  to  this  time 
charter  party  on  the  vessel  in  December,  1948,  which 
appellant  offered,  to  show  what  profit  was  actually 
realized  on  the  vessel.  This  ruling  of  the  trial  court 
in  excluding  the  time  charter  offered  as  Respondent's 
Exhibit  A-25  is  one  of  the  assigned  errors  relied  upon 
by  appellant,  being  Assignment  of  Error  Number  12 
(printed  in  full  in  appendix).  Respondent's  Exhibit 
A-25  is  also  reproduced  as  an  appendix  to  this  brief, 
as  required  by  Rule  20  of  the  Rules  of  Practice  of 
this  Court. 
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Loss  of  profits  due  to  detention  of  a  vessel  while 
repairs  are  being  made  has  been  recognized  as  a 
proper  item  of  damages  by  this  court,  which  has  also 
recognized  the  practical  impossibilities  of  proving  the 
damages  with  certainty.  Thus,  in  Aktieselskapet  Bon- 
heur  V.  San  Francisco  &  P.S.S.  Co.  (9  CCA)  1923 
A.M.C.  375,  377,  287  Fed.  679,  the  court  said,  at 
page  682: 

"Where  the  damages  alleged  to  have  been  sus- 
tained in  the  interim  of  detention  arise  by  reason 
of  loss  of  earnings,  the  inquiry  is  not  whether 
they  could  possibly  have  been  made  by  the  use 
of  the  vessel,  but  whether  they  would  have  been 
made;  and,  as  anticipated  earnings  of  the  vessel 
cannot  always  be  certainly  ascertained  and  def- 
initely proven,  it  suffices  if  they  are  proven  cir- 
cumstantially and  with  a  reasonable  degree  of 
certainty." 

See  also  annotations  on  ''Liability  of  one  contracting 
to  make  repairs  for  damages  for  improper  perform- 
ance of  the  work"  in  1  A.L.R.  1654  and  44  A.L.R. 
824,  the  latter  annotation  citing  Pan-American  Pe- 
troleum T.  Co.  V.  Robins  Dry  D.  &  R.  Co.,  supra,  in 
support  of  the  general  rule. 

The  Circuit  Court  of  Appeals  for  the  Second  Cir- 
cuit has  recognized  and  allowed  the  shipowner  loss  of 
profits  against  a  ship  repair  yard  for  periods  of  delay 
and  detention  computed  on  the  basis  of  what  the  ves- 
sel would  have  earned  under  a  charter.  In  The  Pene- 
lopi  (2  CCA)  1945  A.M.C.  541,  545,  148  F.2d  884, 
the  court  stated: 

"The  wrongful  detention  therefore  caused  her 
to  begin  earning  hire  31  days  later  than  she  other- 
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wise  would.  The  fact  that  actually  she  was  off 
hire  for  sixteen  days  instead  of  eight  because  the 
owner  did  the  work  unnecessarily  slowly  is,  as  the 
district  judge  said,  immaterial,  since  during  those 
days  the  ceiling  prices  for  charter  hire  remained 
unchanged.  Demurrage  should  be  computed  for 
thirty-one  days." 

The  U.  S.  Supreme  Court,  after  recognizing  loss  of 
profits  as  a  proper  element  of  damage  for  a  maritime 
tort,  has  stated  the  rule  as  to  proof  of  such  damage  in 
The  Conqueror,  166  U.S.  110,  127,  41  L.  Ed.  937,  945 
as  follows: 

''In  the  absence  of  such  market  value,  the  value 
of  her  use  to  her  owner  in  the  business  in  which 
she  was  engaged  at  the  time  of  the  collision  is  a 
proper  basis  for  estimating  damages  for  deten- 
tion, and  the  books  of  the  owner  showing  her 
earnings  about  the  time  of  her  collision  are  com- 
petent evidence  of  her  probable  earnings  during 
the  time  of  her  detention." 

Since  the  ''Urania"  would  have  been  available  on 
the  east  coast  for  charter  purposes  during  Novem- 
ber, 1948,  but  for  the  breakdowns  and  consequent 
delay,  we  submit  that  the  best  evidence  to  establish 
the  loss  of  profits  sustained  by  appellant  due  to  break- 
downs causing  delay  in  arrival  would  be  the  value  of 
the  vessel  in  the  charter  market  in  that  month  and 
the  months  immediately  succeeding  and  following,  and 
the  profits  actually  obtained  from  such  a  charter  in 
December,  1948.  An  examination  of  the  testimony 
and  exhibit  offered,  to  which  objections  were  sus- 
tained, clearly  indicates  that  the  amount  of  $250.00 
per  day  claimed  by  appellant  as  loss  of  profits  was 
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less  than  the  per  diem  profit  actually  earned  by  the 
vessel  in  December,  1948  (Aps.  1407).  That  the  proof 
of  profits  made  in  December,  1948,  was  competent  to 
establish  loss  of  profits  in  October  or  November,  1948, 
is  established  by  the  above  authorities.  This  is  par- 
ticularly true  since  the  witness  Antippas  testified 
as  to  a  decline  in  the  charter  market  in  December 
from  values  in  October  and  November  (Aps.  1407). 
We  submit  that  this  testimony  and  Respondent's  Ex- 
hibit A-25  should  have  been  admitted  in  evidence,  and 
that  with  such  evidence  before  the  Court,  appellant  has 
made  ample  proof  to  sustain  a  decree  awarding 
$7000.00  under  Item  15  representing  allowance  of 
loss  of  profits  for  28  days  during  deviation,  delay  and 
corrective  repair  periods   (Aps.  47,  1424-25). 

CONCLUSION 

The  contentions  of  appellant  may  be  summarized 
as  follows: 

1.  Main  Engine  Breakdowns  (Assignments  of  Er- 
ror 8,  9,  10  and  13) : 

Appellant  has  sustained  the  burden  of  proving  by 
a  preponderance  of  the  evidence  that  appellees  failed 
to  properly  perform  their  obligations  by  contract  to 
overhaul,  test  and  repair  the  main  engine  of  the  "Ura- 
nia," and  more  particularly  the  lubricating  oil  cooler 
forming  a  part  thereof,  and  have  proved  by  competent 
testimony  of  experts  that  the  two  breakdowns  of  the 
main  engine  of  the  "Urania"  were  caused  by  the 
faulty  or  negligent  performance,  or  nonperformance, 
of  appellees'  obligations.  Appellees'  testimony  falls  far 
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short  of  controverting  the  above  or  establishing  that 
the  overhaul,  testing  and  repair  of  the  lubricating 
oil  cooler  v^as  performed  in  a  proper,  workmanlike 
manner,  according  to  good  shipyard  practice  or  manu- 
facturer's specifications.  Therefore,  appellant  is  en- 
titled to  a  decree  against  appellees  on  the  cross-libel 
for  the  damages  proved  to  have  resulted  from  such 
failure  in  performance  of  obligations. 

2.  (a)  Clayton  Boiler  Failure  (Assignment  of  Er- 
ror Number  6) : 

Appellant  has  sustained  the  burden  of  proving  by 
a  preponderance  of  the  evidence  that  appellees  did 
not  properly  perform  their  obligations  by  contract  to 
overhaul,  replace  parts,  reassemble  and  place  in  good 
operating  condition  the  Clayton  heating  boiler  aboard 
the  ''Urania,"  and  more  particularly  the  pump  unit 
thereon.  Appellant  has  proved  by  competent  testimony 
that  this  unit  of  machinery  did  not  function  properly 
after  overhaul  and  reassembly  by  appellees  and  in  fact 
was  found  to  have  been  reassembled  improperly,  caus- 
ing the  failure.  Therefore,  appellant  is  entitled  to  a 
decree  against  appellees  on  the  cross-libel  for  the  dam- 
ages proved  to  have  been  sustained  by  reason  of  such 
failure  in  the  performance  of  appellees'  obligations. 

(b)  Failure  of  Telemotor  Steering  System  (As- 
signment of  Error  Number  7) : 

Appellant  has  sustained  the  burden  of  proving  by 
a  preponderance  of  the  evidence  that  failure  of  the 
telemotor  steering  system  was  caused  by  faulty  re- 
pairs and  hookup  of  controls  on  this  unit  of  machin- 
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ery  in  the  course  of  appellees'  undertakings  by  con- 
tract to  overhaul  and  test  the  system.  Appellant  is 
entitled  to  a  decree  against  appellees  on  the  cross- 
libel  for  the  amount  of  damages  proved  to  have  re- 
sulted from  such  failure  in  the  performance  of  ap- 
pellees' obligations. 

3.  Damages    (Assignment  of  Error  12  and  other 
assignments  mentioned  above) : 

The  trial  court  erred  in  sustaining  appellees'  ob- 
jections to  the  offer  in  evidence  by  appellant  of  Re- 
spondent's Exhibit  A-25,  a  time  charter  party  on  the 
vessel  for  a  period  in  December,  1948.  This  charter 
party  was  properly  identified  and  was  competent  evi- 
dence, if  not  the  best  evidence  available,  to  establish 
the  earnings  of  the  vessel  to  calculate  demurrage  or 
loss  of  profits. 

Other  elements  of  damage  claimed  by  appellant  on 
this  appeal  have  been  either  proved  by  competent  evi- 
dence, or  appellees  have  stipulated  as  to  the  reason- 
able value  of  the  items  and  to  their  payment.  All  items 
now  claimed  by  appellant  are  recognized  as  items 
properly  allowable  under  the  circumstances. 

According  to  statement  of  these  items  presented 
earlier  in  this  brief,  the  total  amount  now  claimed 
by  appellant  on  the  cross-libel,  under  the  Assign- 
ments of  Error  relied  upon  on  this  appeal,  is  the  sum 
of  $25,219.41. 

We  ask  that  this  Court  weigh  the  evidence  and 
consider  the  argument  made  on  behalf  of  appellant 
and  then  order  that  a  decree  be  entered  in  favor  of 
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appellant  and  against  appellees  on  the  cross-libel  for 
such  damages  as  the  Court  finds  are  due  and  have 
been  proved. 

Respectfully  submitted, 

Merritt,  Summers  &  Bucey, 
Lane  Summers, 
Charles  B.  Howard, 

Proctors  for  Appellant. 
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APPENDIX 

I. 

ASSIGNMENTS  OF  ERROR  RELIED  UPON  BY 
APPELLANT 

The  trial  court  erred  as  follows: 

(6)  In  finding  that  work  performed  by  libelants  on 
the  Clayton  boiler  aboard  respondent  vessel  was  per- 
formed in  a  competent,  workmanlike  manner  and  in 
accordance  with  good  shipyard  practice;  and  in  fail- 
ing to  find  to  the  contrary,  and  that  the  failure  in 
operation  and  the  damage  sustained  to  the  said  Clay- 
ton boiler  was  caused  by  malperformance  or  non- 
performance of  libelants'  obligations  under  the  addi- 
tional work  specifications. 

(7)  In  finding  that  work  performed  by  the  libelants 
on  the  telemotor  steering  system  aboard  the  respond- 
ent vessel  was  performed  in  a  competent,  workman- 
like manner  and  in  accordance  with  good  shipyard 
practice ;  and  in  failing  to  find  that  the  breakdown  of 
said  telemotor  system  near  Port  Angeles,  Washing- 
ton, was  due  to  failure  of  the  libelants  to  properly  per- 
form their  obligations  under  the  original  contract 
specifications  to  open  up,  test  and  adjust  the  tele- 
motor, and  report  any  deficiencies  found  therein  to 
claimant's  representative. 

(8)  In  finding  that  all  work  done  on  the  main  en- 
gine of  respondent  vessel,  save  that  work  done  by 
riggers,  was  done  at  the  direction  of  and  under  the 
supervision  and  control  of  the  respondent  vessel's  chief 
engineer,  and  that  libelants  (cross-respondents)  un- 
dertook no  duty  on  their  own  responsibility  to  deter- 
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mine  the  extent  of  repairs,  servicing  or  testing  nec- 
essary, but  did  only  what  the  chief  engineer  directed 
pursuant  to  contract  stipulation;  and  in  finding  that 
all  of  the  work  performed  by  libelants'  employees  on 
the  main  engine  of  the  respondent  vessel  was  done  in 
a  competent  and  workmanlike  manner,  and  that  it 
was  accepted  and  approved  by  claimant  corporation 
(cross-libelant). 

(9)  In  finding  that  claimant  corporation  (cross- 
libelant)  failed  to  sustain  the  burden  of  proof  as  to 
the  cause  of  the  main  engine  breakdowns  off  the  west 
coast  of  Mexico  on  October  26  and  November  5,  1948; 
and  in  the  failure  of  the  court  to  find  that  said  break- 
downs were  caused  by  defective  workmanship  and 
material  furnished  to  respondent  vessel  by  libelants 
under  the  original  contract  and  additional  work 
specifications. 

(10)  In  the  failure  of  the  trial  court  to  find  that 
the  breakdowns  of  the  main  engine  on  October  26  and 
November  5,  1948,  were  proximately  caused  by  the 
malperformance  or  nonperformance  of  libelants'  obli- 
gations under  the  additional  work  specifications  on 
respondent  vessel  by  reason  of  the  improper  testing 
and  negligence  in  repairing  or  failure  to  repair  leaks 
existing  in  the  lubricating  oil  cooler  installed  on  said 
main  engine,  resulting  in  salt  water  contamination 
of  the  lubricating  oil  which,  in  turn,  caused  galling 
of  the  vertical  gears  on  the  main  engine  and  resulted 
in  such  breakdowns  of  the  main  propulsion  engine  on 
the  respondent  vessel  while  at  sea. 

(12)    In   ruling  that  photostatic  copy  of  charter 
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party  on  respondent  vessel  (cross-libelant's  identifi- 
cation A-28)  identified  by  witness  Demetri  Antippas, 
and  his  testimony  as  to  profits  under  such  charter 
party,  which  identification  and  testimony  were  offered 
by  cross-libelant  as  proof  of  earnings  of  the  vessel  on 
charter  voyage  after  the  voyage  upon  which  the  break- 
down occurred,  were  not  admissible  in  support  of 
cross-libelant's  claim  for  loss  of  profits  during  periods 
of  loss  of  use  of  the  respondent  vessel  due  to  break- 
downs alleged  to  have  been  caused  by  defective  work- 
manship and  materials  furnished  by  libelants.  Offer 
of  identification  A-28  and  testimony  in  support  there- 
of were  objected  to  by  one  of  cross-respondents'  proc- 
tors as  follows: 

''Mr.  White:  May  we  object  upon  the  ground, 
first,  that  there  is  no  foundation  laid  that  a 
boat  could  possibly  have  been  chartered  here 
which  would  support  such  testimony  as  this;  and 
secondly,  that  this  was  a  different  time,  under 
different  conditions,  with  different  parties,  carry- 
ing a  different  product. 

"I  submit  to  the  Court  that  under  those  cir- 
cumstances this  could  have  practically  no  weight 
as  far  as  showing  any  loss  of  profits  is  con- 
cerned." 

"Mr.  White:  I  object  to  that,  Your  Honor,  on 
the  ground  that  what  the  charter  market  might 
have  been  on  the  East  Coast  in  December  would 
have  no  bearing  upon  the  issues  in  this  case, 
since  if  there  is  any  loss  of  profits  it  is  during 
the  month  of  October,  around  there. 

The  Court:  That  objection  is  sustained. 
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"Mr.  White:  I  object  to  that,  Your  Honor,  on 
the  grounds  as  stated  before;  different  conditions, 
different  product,  different  time,  different  par- 
ties involved. 

''The  Court:  The  objection  is  sustained  as  to 
this  particular  proposed  charter. 

''Mr.  Howard:  I  would  like  to  make  a  very 
brief  statement.  This  vessel  broke  down  on  the 
West  Coast  of  the  United  States  or  Mexico.  Obvi- 
ously, it  would  not  be  possible  to  charter  a  ves- 
sel during  the  period  it  is  broken  down. 

"We  submit  that  we  should  be  entitled  to  prove 
by  this  witness  what  the  vessel  earned  when  it 
did  get  back  to  the  East  Coast  after  repairs  had 
been  made,  because  we  obviously  could  not  testify 
as  to  the  earning  power  of  the  vessel  during  the 
period  it  was  broken  down. 

"The  Court:  You  could  prove  by  some  witness 
who  knows  what  the  charter  market  was  for  a 
vessel  of  this  type  during  the  period  of  the  break- 
down. 

"The  objection  is  sustained  and  the  Court  will 
disregard  the  statement  of  the  witness  regarding 
the  profits  of  this  charter. 

"Mr.  Howard:  At  this  time,  for  the  purpose  of 
the  record,  I  offer  Identification  A-28. 

"Mr.  White:  That  is  objected  to  on  the  grounds 
previously  announced. 

"The  Court:  Sustained.  Admission  is  denied." 

(13)  In  finding  that  cross-libelant  was  not  en- 
titled to  recover  any  damages  claimed  in  the  cross- 
libel  as  amended  at  the  time  of  trial ;  and  in  denying 
to  cross-libelant  its  damages  in  the  sum  of  $36,329.37 
against  cross-respondents  as  shown  by  the  evidence, 
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for  the  cost  of  corrective  repairs,  towing  services, 
additional  vessel  operating  expenses,  loss  of  profits, 
additional  fuel  consumed,  and  agency  expenses  in- 
curred as  a  result  of  the  several  breakdowns  of  the 
vessel  due  to  defective  workmanship  and  materials 
furnished  by  libelants. 
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APPENDIX 

n. 

CORRECTIONS  IN  APOSTLES 

We  note  the  following  corrections  in  the  Apostles 
on  Appeal: 
Page  viii  of  index,  Gallagher  re-cross,  '1090"  should 

read  "1691." 
Page  239,  line  27,  "olny"  should  read  ''only." 
Page  325,  line  30,  "Would  be"  should  read  "Would 

you." 
Page  389,  line  3,  "Mr.  Kokanson"  should  read  "Mr. 

Hokanson." 
Page  421,  line  20,  "Mr.  Tokanson"  should  read  "Mr. 

Hokanson." 

Page  886,  line  8,  "course"  should  read  "coarse." 

Page  923,  line  11,  "stated"  should  read  "state." 

Page  973,  line  29,  "ingine"  should  read  "engine." 

Page  1108,  line  16,  "curret"  should  read  "current." 

Page  1127,  line  15,  "he"  should  read  "the." 

Page   1131,  line  4,   "wihch"  should  read  "which." 

Page  1251,  line  8,  "thae"  should  read  "that." 

Page  1297,  line  11,  "seat"  should  read  "sea." 

Page  1303,  line  22,  the  first  "Exhibit  25"  should  read 
"Exhibit  24." 

Page  1511,  line  28,  "ourt"  should  read  "court." 
Page  1574,  line  21,  "ashed  out"  should  read  "washed 

out." 
Page  1585,  line  19,  "not"  should  read  "no." 
Page  1669,  line  12,  "khat"  should  read  "what." 
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ARGUMENT 


In  our  argument  we  shall  first  discuss  the  main 
engine  breakdowns  and  then  consider  separately  the 
issues  raised  by  appellant's  claims  relating  to  the 
Clayton  boiler  and  the  telemotor  system. 

Appellees'  position  on  the  main  engine  breakdowns 
may  be  summarized  in  the  following  three  proposi- 
tions, which  will  be  considered  in  order: 

1.  Since  appellees'  contractual  undertaking  respecting 
the  main  engine  was  limited  to  lending  personnel 
to  work  under  appellant's  supervision  and  control, 
responsibility  for  the  acts  of  appellees'  employees 


pursuant  to  such  undertaking  was  solely  that  of 
appellant. 

2.  Assuming  arguendo  appellees  had  a  contractual 
duty  and  responsibility  for  the  acts  of  their  em- 
ployees in  performing  work  on  the  main  engine,  no 
breach  of  duty,  either  contractual  or  tortious,  was 
established. 

3.  Assuming  arguendo  (a)  that  appellees  had  a  con- 
tractual duty  or  obligation,  and  (b)  that  such  duty 
was  breached,  appellant  wholly  failed  to  establish 
or  sustain  proof  that  its  damages  were  proximately 
caused  by  such  breach. 

Thus,  in  order  to  prevail  on  this  appeal,  appellant 
must  prove  (1)  a  duty,  (2)  a  violation  thereof,  and 
(3)  damages  directly  and  proximately  resulting  from 
such  violation  of  duty.  Appellant's  brief  addresses 
itself  exclusively  to  propositions  two  and  three.  From 
appellant's  viewpoint  this  avoidance  of  proposition 
one  is  understandable,  since  its  case  cannot  survive  a 
discussion  thereof. 

1.  Since  appellees'  contractual  undertaking  respecting 
the  main  engine  was  limited  to  lending  personnel  to 
work  under  appellant's  supervision  and  control,  re- 
sponsibility for  the  acts  of  appellees'  employees  pur- 
suant to  such  undertaking  was  solely  that  of  appellant. 

As  appellant  observed  on  page  11  of  its  brief,  this 
appeal  involves  primarily  questions  of  fact.  Appel- 
lant's "Statement  of  Case"  entirely  overlooks  one  es- 
sential fact,  a  fact  so  crucial  that  the  trial  judge  held 
it  in  itself  to  be  decisive  of  the  liability  for  the  main 
engine  breakdowns. 


That  fact  is  that  the  work  of  cleaning  and  testing 
the  lubricating  oil  cooler  on  the  main  engine  (Appel- 
lant's Br.  4)  was  contracted  to  be  performed  (Aps. 
326-7)  and  was  actually  performed  (Aps.  1437,  1439, 
1447)  in  all  respects  subject  to  and  under  the  super- 
vision and  in  accordance  with  the  directions  of  the 
vessel's  chief  engineer.  The  trial  court's  decision  on 
this  matter  as  expressed  in  its  opinion  delivered  at  the 
close  of  the  case  is  as  follows : 

<<*  *  *  libelants  (appellees)  as  repairmen  un- 
dertook on  their  own  responsibility  no  duty  to 
determine  the  extent  of  repairs  or  servicing  or 
testing  which  was  to  be  done,  but  did  only  what 
the  chief  engineer  specifically  directed  in  pursu- 
ance of  the  contract  stipulation  in  that  connec- 
tion."  (Aps.  1724) 

Appellant  in  its  "Statement  of  Case"  (Appellant's 
Br.  5)  glosses  over  this  crucial  phase  of  the  case  as 
follows,  ''All  of  the  work  on  the  lubricating  oil  cooler 
was  done  by  appellees'  workmen  without  participation 
by  members  of  the  crew  (Aps.  716,  738-9)."  Careful 
reading  of  the  references  cited  to  the  record  reveals 
that  they  contain  merely  the  bare  assertion  by  appel- 
lant's chief  engineer  that  the  "work"  on  the  cooler  was 
done  by  appellees'  workmen.  However,  there  is  no- 
where in  the  record  a  denial  by  any  witness  of  the  fact 
that  all  "work"  was  requested,  specifically  prescribed, 
supervised  and  approved  by  appellant's  authorized 
agents. 

Consideration  of  the  voluminous  testimony  relating 
to  possible  causes  of  the  "Urania's"  main  engine 
breakdowns  is  unnecessary  unless  the  following  find- 
ing of  the  District  Court  is  overturned : 


''That  with  respect  to  work  on  main  engine  of 
said  vessel  libelants  (appellees)  undertook  on 
their  own  responsibility  no  duty  to  determine  the 
extent  of  repairs,  servicing,  or  testing  necessary, 
but  did  only  what  the  chief  engineer  of  said 
vessel  directed  in  pursuance  of  contract  stipula- 
tion in  that  connection."  (Aps.  87-88) 

The  original  contract  between  appellant  and  appel- 
lees referred  to  on  page  3  of  appellant's  brief  made 
no  provision  whatsoever  for  work  on  the  main  engine 
of  the  ''Urania"  (Aps.  178-195).  All  labor  and  ma- 
terial to  be  furnished  by  appellees  for  the  main  en- 
gine was  ordered  by  appellant's  representative,  Harry 
F.  Williams,  subsequent  to  the  execution  of  the  origi- 
nal contract.  This  additional  work  ordered  by  Mr. 
Williams  for  the  main  engine  was,  pursuant  to  con- 
tractual engagement,  all  to  be  done  subject  to  the 
direction  and  supervision  of  the  vessel's  chief  en- 
gineer, appellees  to  furnish  only  such  assistance  as 
appellant  requested  through  its  authorized  agents 
(Aps.  326,  327,  349,  597,  598).  The  ship's  crew  was 
to  effect  the  repairs  to  the  main  engine,  and  to  rely 
on  yard  personnel  only  to  perform  such  tasks  as  Mr. 
Williams  and  the  chief  engineer  of  the  vessel  might 
direct  and  supervise  (Aps.  349,  1462).  One  of  the 
most  keenly  contested  issues  in  the  trial  of  the  case 
was  the  extent  of  the  authority  of  Mr.  Williams  to 
bind  appellant.  The  trial  court  found  that  Mr.  Wil- 
liams had  full  and  complete  authority  as  speaking 
agent  to  represent  appellant  for  all  purposes  in  con- 
nection with  the  repair,  alteration  and  renewal  of 
the  "Urania"  (Aps.  83).  On  this  appeal,  appellant  has 


abandoned  its  contention  that  the  authority  of  Mr. 
Williams  was  limited  in  any  way,  and  the  trial  court's 
finding  concerning  the  extent  of  Mr.  Williams'  au- 
thority is  the  law  of  the  case. 

Mr.  Williams'  testimony  before  the  District  Court 
fully  established  that  all  work  done  in  connection 
with  the  main  engine  was  to  be  done  and  was  in  fact 
done  under  the  supervision  of  the  vessel's  chief  en- 
gineer (Aps.  326-7).  This  work,  of  course,  included 
the  cleaning  and  testing  of  the  oil  cooler.  Mr.  Wil- 
liams' testimony  was  fully  corroborated  by  other  wit- 
nesses, namely,  Mr.  Lindgren  (Aps.  293),  Mr.  Wood- 
man (Aps.  1462),  and  Mr.  Oakland  (Aps.  1437, 
1441),  and  by  the  written  survey  report  of  Mr.  Wil- 
liams to  appellant  (Aps.  349).  The  fact  of  the  clean- 
ing and  testing  is  also  recorded  in  the  vessel's  engine 
log,  the  entries  of  which  were  made  in  the  Greek 
language  by  the  chief  engineer,  under  whose  super- 
vision this  work  was  done.  This  log  entry,  dated  Sep- 
tember 4,  1948,  was  translated  by  appellant's  director, 
Demetri  Antippas,  as  follows:  ''Cleaning  and  testing 
by  hydraulic  pressure  of  the  oil  and  water  cooling 
radiator  of  main  engine"  (Aps.  1426).  There  is  no 
testimony  in  the  record  to  the  contrary,  by  deposition 
or  otherwise.  Surely  the  bare  assertion  of  the  chief 
engineer  that  the  "work"  was  done  by  appellees' 
employees  is  insufficient  to  raise  a  contrary  inference. 
Indeed,  this  testimony  is  entirely  consistent  with  the 
Court's  finding.  The  well  settled  rule  of  this  Court 
that  a  district  court's  finding,  based  solely  on  live 
testimony,  cannot  be  upset  unless  clearly  erroneous, 
applies  to  this  finding.  Based  as  it  is  on  uncontro- 
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verted  testimony,  it  can  hardly  be  argued  that  the 
finding  is  ''clearly  erroneous."  See  O'Brien,  Manual 
of  Federal  Appellate  Procedure  (3rd  ed.  1941)  112- 
13,  and  cases  cited  therein. 

Appellees'  pipe  shop  foreman,  Walter  Oakland, 
testified  that  the  work  accomplished  by  him  in  the 
cleaning  and  testing  of  the  cooler  was  done  at  the 
request  of  and  pursuant  to  the  directions  of  the  chief 
engineer  in  strict  accordance  with  contract  stipula- 
tion. His  testimony,  which  is  nowhere  disputed,  shows 
that  the  chief  engineer  stopped  him  one  day  aboard 
the  vessel  and  requested  him  to  clean  and  test  the  heat 
exchangers  and  lubricating  oil  cooler  (Aps.  1437). 
Furthermore,  the  chief  engineer  prescribed  specific- 
ally the  amount  of  pressure  to  be  used  in  testing  the 
same  (Aps.  1437).  These  instructions  were  carried 
out,  the  cleaning  accomplished  and  the  test  applied 
as  prescribed  (Aps.  1438-39).  Mr.  Oakland  then  re- 
ported to  the  chief  engineer,  requesting  that  he  in- 
spect the  heat  exchangers  and  oil  cooler  while  under 
hydrostatic  test,  and  the  chief  engineer  thereupon  sent 
his  assistant  engineer  to  examine  them.  The  examina- 
tion was  made  by  the  assistant  engineer  and  by  Mr. 
Frank  Gallagher,  the  American  Bureau  of  Shipping 
surveyor  (Aps.  1439)  in  Mr.  Oakland's  presence  and 
no  leaks  were  found  (Aps.  1440).  Mr.  Gallagher,  who 
attended  the  vessel  for  classification  purposes  while 
the  same  was  at  appellees'  yard,  corroborated  Mr. 
Oakland  by  deposition  testimony  to  the  effect  that 
he  remembered  witnessing  the  test  described  (Aps. 
1693).  Mr.  Gallagher's  report  of  survey  (Libelants' 
Exhibit  No.   17)   confirms  his  testimony,  disclosing 


that  the  oil  cooler  and  heat  exchangers  were  examined 
by  him  and  found  in  good  condition  (Aps.  1658-59). 
Mr.  Williams,  who  supervised  the  entire  job  for  appel- 
lant stated  also  that  the  cooler  was  cleaned  and  tested 
(Aps.  362). 

Since  appellant's  claim  for  damages  resulting  from 
main  engine  breakdowns  is  based  solely  upon  alleged 
negligence  in  the  cleaning  and  testing  of  the  lubricat- 
ing oil  cooler,  and  since  all  work  performed  by  ap- 
pellees' employees  was  as  borrowed  servants,  their 
acts  as  such  were  the  acts  of  appellant.  The  rule  of 
law  applicable  to  the  instant  situation  is  set  out  in 
American  Jurisprudence  as  follows: 

*'One  who  has  the  status  of  general  servant  or 
employee  may  be  lent  or  hired  by  his  master  to 
another  for  some  special  service  so  as  to  become, 
as  to  that  service,  the  servant  of  such  third  per- 
son, the  test  being  whether,  in  the  particular 
service  which  he  is  engaged  to  perform,  he  con- 
tinues to  be  under  the  direction  and  control  of  his 
master  or  becomes  subject  to  that  of  the  person 
to  whom  he  has  been  lent  or  hired.  Where  an 
employee,  with  his  consent,  has  thus  been  lent 
by  his  general  employer  to  another  person,  he  is 
deemed  to  have  become,  for  all  purposes  of  the 
relationship  of  master  and  servant,  the  employee 
of  the  borrower.  For  the  time  being,  he  is  sub- 
ject to  the  borrower's  control  and  direction.  How- 
ever, the  conclusion  as  to  his  status  is  the  same 
regardless  of  the  showing  as  to  whether  the  per- 
son to  whom  he  has  been  lent  actually  exercises 
his  right  of  control  or  direction  as  to  the  details 
of  the  work,  or  simply  sets  the  servant  to  do 
what  is  necessary,  trusting  to  his  expert  skill 
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for  the  result."  35  Am.  Jur.  455-56,  Master  & 
Servant,  Sec.  18. 
The  same  principle  is  enunciated  in  the  Restate- 
ment of  Agency,  Sec.  227,  Servant  Lent  to  Another 
Master,  as  follows: 

"A  servant  directed  or  permitted  by  his  master 
to  perform  services  for  another  may  become  the 
servant  of  such  other  in  performing  the  serv- 
ices. He  may  become  the  other's  servant  as  to 
some  acts  and  not  as  to  others." 

Illustration  3   (page  503)   under  the  section  quoted 

above  is  as  follows: 

'T,  a  master  carpenter,  by  agreement  with  B, 
sends  A,  a  skilled  cabinetmaker,  to  work  with 
B's  servants  for  a  week,  under  the  direction  of 
B's  foreman,  in  the  reconstruction  of  a  stairway. 
For  this  B  is  to  pay  P  an  agreed  amount.  A  acts 
as  the  servant  of  B  in  building  the  stairway." 

Two  illustrative  cases  applying  this  principle  to 
work  aboard  ships  are  The  Commandant^  23  F.  (2d) 
100  (D.C.Md.  1928)  and  Atlantic  Transport  Co.  v. 
Coveys,  82  Fed.  177,  28  CCA.  388  (CC.A.2nd  1897). 

The  only  negligence  for  which  a  lending  master  can 
be  held  is  for  ''knowingly  furnishing  an  incompetent 
servant."  39  C.J.  1277,  Master  and  Servant,  Sec.  1462. 
But  appellant  has  never  charged  appellees  with  this 
type  of  negligence,  nor  would  the  proof  support  it  if 
such  a  charge  had  been  made. 

Furthermore,  since  appellant's  chief  engineer  spe- 
cifically prescribed  the  test  to  be  applied,  appellant 
is  in  no  position  to  challenge  the  sufficiency  thereof. 
Thus,  in  9  C.J.  754,  Building  and  Construction  Con- 
tracts, Sec.  88,  it  is  written: 


"The  builder  is  not  responsible  for  defects 
arising  from  doing  the  work  in  the  manner  di- 
rected by  the  owner  or  his  authorized  representa- 
tive, or  which  are  caused  by  acts  of  the  owner 
during  the  progress  of  the  work." 

The  District  Court's  finding  of  fact  concerning  the 
extent  of  the  contractual  duty  assumed  by  appellees, 
together  with  its  companion  finding  that  the  work 
was  actually  done  in  strict  accordance  with  contract 
stipulation  is  based  on  live  undisputed  testimony.  No 
question  of  credibility  of  witnesses  is  involved.  From 
these  findings  it  follows  as  a  matter  of  law,  applying 
the  well  settled  principles  above  set  forth,  that  the 
acts  of  appellees'  employees,  while  engaged  in  work 
on  the  lubricating  oil  cooler,  were  the  acts  of  appel- 
lant. This  being  so,  appellant's  case  fails  at  the  very 
outset. 

2.  Assuming  arguendo  appellees  had  a  contractual  duty 
and  responsibility  for  the  acts  of  its  employees  in  per- 
forming work  on  the  main  engine,  no  breach  of  duty, 
either  contractual  or  tortious,  was  established. 

We  believe  that  this  Court  will  find  it  unnecessary 
to  consider  this  proposition,  since  the  issue  of  appel- 
lees' duty,  if  decided  in  appellees'  favor,  will  be  de- 
cisive of  this  appeal.  However,  appellant  has  attacked 
the  District  Court's  finding  that  the  services  of  ap- 
pellees' employees  furnished  to  assist  the  vessel's  chief 
engineer  were  competent  and  done  in  a  workmanlike 
manner.  We  shall  proceed,  therefore,  to  discuss  the 
evidence  relating  to  this  alleged  negligence  and  in- 
competence. 
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Appellant's  own  representative,  Harry  F.  Williams, 
who  supervised  the  entire  job,  including  the  main  con- 
tract and  all  additional  work,  testified  that  the  work 
of  appellees  was  done  in  a  competent  and  workman- 
like manner.  Moreover,  all  work  was  approved  upon 
completion  not  only  by  Mr.  Williams,  but  by  Mr. 
Gallagher,  the  surveyor  for  the  American  Bureau  of 
Shipping  (Aps.  595-6),  who  was  requested  by  appel- 
lant to  survey  the  vessel  (Aps.  1630-31). 

We  are  here  concerned  specifically  with  the  finding 
of  the  Court  as  it  relates  to  the  competence  of  Walter 
Oakland,  appellees'  pipe  shop  foreman,  and  whether 
the  work  accomplished  on  the  lube  oil  cooler  was  prop- 
erly performed.  As  to  his  competency  to  do  this  work, 
there  can  be  little  question,  as  he  had  held  this  posi- 
tion for  thirty  years  in  the  same  repair  yard  (Aps. 
1434)  during  which  time  he  had  cleaned  and  tested 
hundreds  of  coolers  of  various  types  (Aps.  1435). 
J.  D.  Gilmour  (incorrectly  spelled  ''Gilmore"  in  the 
apostles),  a  marine  surveyor  whose  qualifications 
were  quickly  conceded  by  appellant  (Aps.  1481), 
testified  that  he  had  known  Mr.  Oakland  since  1923 
or  1924  and  had  always  found  his  work  most  satis- 
factory (Aps.  1483).  The  circumstances  under  which 
Mr.  Oakland  undertook  the  cleaning  and  testing  of 
the  lube  oil  cooler  have  already  been  related.  The 
cleaning  and  testing  method  used  was  described  by 
him  in  detail  (Aps.  1438-41).  Mr.  Gilmour  testified 

(1)  that  the  solution  used  by  Mr.  Oakland  in  the 
cleaning  process  had  an  excellent  reputation  for  ef- 
fectiveness in  cleaning  pressure  vessels  (Aps.  1485), 

(2)  the  method  used  in  testing  the  cooler  in  question, 
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"was  a  good,  fair  pressure  test,"  conforming  to  good 
marine  practice  (Aps.  1487),  and  (3)  the  methods 
followed  were  standard  practice  in  cleaning  any  heat 
exchanger,  lubricating  oil  cooler  or  fuel  oil  heater 
(Aps.  1488).  Frank  E.  Blumberg,  a  licensed  profes- 
sional engineer  in  mechanical  and  marine  engineer- 
ing and  naval  architecture,  whose  qualifications  in- 
cluded nearly  seven  years  as  assistant  engineer  at 
Todd  Pacific  Shipyards,  Seattle  Division,  in  charge  of 
its  engineering  department,  testified  to  the  same  ef- 
fect (Aps.  1560). 

In  the  face  of  direct  proof  establishing  that  no  leaks 
existed  in  the  cooler  when  tested  by  Mr.  Oakland  in 
the  presence  of  the  vessel's  engineer  and  Mr.  Gal- 
lagher, appellant  asks  this  Court  to  indulge  in  the 
highly  speculative  inference  that  because  leaks  were 
found  more  than  two  months  after  the  cleaning  and 
testing  had  been  completed,  they  must  have  existed 
when  Mr.  Oakland's  test  was  applied.  This  specula- 
tion, moreover,  would  require  this  Court  to  ignore  the 
evidence  of  intervening  acts  and  events  which  could 
have  caused  the  leaks  which  were  later  discovered, 
and  as  a  legal  proposition  to  hold  appellees  were  in- 
surers against  the  contingency  of  such  supervening 
causes.  To  overcome  the  weight  of  the  District  Court's 
finding,  appellant  urges  that  it  is  lessened  because 
some  of  the  testimony  covering  this  matter  was  given 
by  deposition.  But  the  deposition  testimony  involved 
does  not  compete  with  the  testimony  heard  by  the 
District  Court.  Mr.  Oakland  was  the  only  witness 
heard  by  the  District  Court  on  the  question  of  the 
actual  cleaning  and  testing.  There  is  no  deposition 
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testimony  disputing  that  his  work  was  accomplished 
in  the  manner  described  by  him,  and  indeed,  his  testi- 
mony is  corroborated  by  the  deposition  of  Mr.  Gal- 
lagher (Aps.  1672,  1693)  and  inferentially  by  the 
vessel's  engine  room  log  entry  of  September  4,  1948 
(Aps.  1426). 

Appellant  emphasizes  that  the  oil  cooler  contained  a 
stamp  on  the  exterior  describing  a  300-pound  pressure 
test  on  the  salt  water  side  (Appellant's  Br.  22).  This 
is  based  on  the  testimony  of  Mr.  Antippas  that  he 
saw  the  stamp  the  day  before  his  testimony.  To  begin 
with,  it  should  be  noted  that  Mr.  Antippas'  only  in- 
formation as  to  the  stamp  was  from  looking  at  an 
exhibit  which  was  rejected  by  the  trial  court  for  want 
of  proper  identification.  If  the  exhibit  itself  was  in- 
admissible as  insufficiently  identified,  the  testimony 
of  Mr.  Antippas  as  to  a  stamp  on  the  exhibit  would 
appear  to  be  doubly  incompetent,  as  hearsay  evidence 
based  on  information  gathered  from  an  improper 
source. 

The  appellant  quotes  from  the  operating  manual  for 
the  main  engine  (Appellant's  Br.  23),  wherein  in- 
formation relative  to  the  lube  oil  cooler  is  set  out. 
This  information,  described  as  performance  data, 
shows  test  pressure  (with  water)  200  p.s.i.  It  is  not 
clear  which  of  the  two  tests  appellant  thinks  is  cor- 
rect, 300  p.s.i.  or  200  p.s.i.,  but  it  is  abundantly  clear 
from  the  testimony  that  none  of  this  data  is  applicable 
in  determining  whether  a  proper  test  was  used  by 
Mr.  Oakland.  The  evidence  shows  that  the  lube  oil 
cooler  was  operated  by  pumps  delivering  an  operating 
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pressure  of  approximately  20  pounds  per  square  inch 
on  the  oil  side  (Aps.  878)  and  7  pounds  per  square 
inch  on  the  salt  water  side  (Aps.  880).  The  engine 
room  log  (Respondent's  Exhibit  A-12)  discloses  that 
during  the  "Urania's"  voyage,  a  pressure  of  18  p.s.i. 
on  the  oil  side  and  7  p.s.i.  on  the  salt  water  side  was 
maintained  uniformly  between  October  16  and  Oc- 
tober 26,  1948  (Also  see  Aps.  1376).  Mr.  Blumberg, 
former  Assistant  Chief   Engineer  of  Todd   Pacific 
Shipyards,  testified  that   (a)   considering  operating 
pressures  of  the  lube  oil  cooler,  the  tests  used  by  Mr. 
Oakland  were  satisfactory  and  conformed  to  general 
shipyard   practice   in   the   Northwest    (Aps.    1560) ; 
(b)  the  test  was  proper  even  assuming  a  nameplate 
prescribed  a  300  pound  pressure  because  such  plates 
indicate  the  factory  test  and  are  used  to  prove  the 
factory's  own  design  and  workmanship  (Aps.  1560- 
61) ;  and  (c)  it  is  not  the  practice  in  shipyards  to  test 
at  the  pressures  prescribed  by  the  factory,  but  to  test 
according  to  the  use  which  the  apparatus  is  to  be  put 
(Aps.  1561).  Mr.  Gilmour  testified  that  the  pressure 
test  of  the  cooler  in  question  would  be  adequate  if  one 
and  a  half  times  greater  than  the  maximum  operating 
pressure  to  which  the  cooler  was  subject  (Aps.  1488). 
Mr.  Gilmour  also  pointed  out  that  this  type  cooler 
can  be  used  for  many  purposes  and  that  the  pressure 
noted  on  the  name  plate  would  be  the  maximum  pres- 
sure to  which  the  apparatus  could  be  safely  subjected 
(Aps.  1488).  Mr.  Herman  Sanwick,  formerly  chief 
engineer  of  Rear  Admiral  Richard  E.  Byrd's  flag- 
ship on  the  United  States  Antarctic  Expedition,  and 
during  the  war,  chief  testing  engineer  for  the  Wins- 
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low  Marine  Railway  and  Shipbuilding  Co.  where  he 
had  charge  of  the  testing  of  seventeen  diesel-powered 
vessels  built  for  the  United  States  Navy,  testified  that 
the  practice  in  pressure  testing  heat  exchangers  or 
coolers  is  to  apply  twice  the  working  pressure  on  a 
new  installation,  and  that  on  a  used  installation.  Coast 
Guard  inspection  requirements  are  one  and  a  half 
times  the  working  pressure  (Aps.  1610).  Mr.  Oak- 
land, who  had  30  years  experience  in  cleaning  and 
testing  this  kind  of  equipment,  stated  that  the  pres- 
sure test  would  depend  on  the  amount  of  working 
pressure  and  that  the  American  Bureau  of  Shipping 
rules  prescribe  a  test  of  twice  the  operating  pressure 
of  the  particular  unit,  but  not  less  than  15  pounds 
(Aps.  1441-42).  Perhaps  nothing  illustrates  the  ab- 
surdity of  appellant's  claim  that  the  test  was  improper 
more  clearly  than  the  testimony  of  appellant's  general 
agent  and  representative,  Mr.  Williams,  a  man  of  40 
years  experience  in  the  marine  business,  who  testified 
that  a  hydrostatic  test  equal  to  the  working  pressure 
of  the  cooler  would  be  suitable  (Aps.  362). 

Not  only  was  Mr.  Oakland's  work  accomplished  in 
a  workmanlike  manner  but  the  method  used  was  di- 
rected by  appellant  through  its  agent,  the  chief  en- 
gineer. It  is  scarcely  conceivable  that  the  American 
Bureau  of  Shipping  surveyor,  Mr.  Gallagher,  would 
have  approved  the  test  and  reported  the  cooler  in  good 
condition  (Aps.  1658-9)  had  the  test  been  improper. 
The  performance  of  the  lubricating  oil  cooler,  subse- 
quent to  its  installation  after  cleaning  and  testing  at 
appellees'  yard,  gives  further  support  to  the  District 
Court's  findings.  Mr.  Gallagher  testified  that  temper- 
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ature  results  obtained  by  use  of  the  cooler  during  the 
sea  trial  were  satisfactory  (Aps.  1672).  Mr.  Antippas, 
director  of  appellant  corporation,  reviewing  the  en- 
gine room  log  for  the  period  between  the  vessel's  sail- 
ing date,  October  15,  and  October  26,  the  date  of  the 
first  breakdown,  said  that  temperatures  and  pres- 
sures were  within  normal  operating  range  prescribed 
for  the  main  engine  (Aps.  1376).  Even  the  witness 
Cross,  of  the  Union  Diesel  Engine  Company,  who 
went  aboard  the  vessel  at  Manzanillo  to  effect  repairs 
and  who  remained  aboard  until  the  vessel  returned 
to  Los  Angeles,  testified  that  the  lube  oil  cooler  func- 
tioned properly  during  that  trip,  a  period  during 
which  appellant  contends  leaks  were  causing  con- 
tamination to  the  oil  cooler  (Aps.  1060). 

Appellant's  own  expert,  Mr.  Dupuy,  who  surveyed 
the  vessel  for  Lloyds'  agents  when  it  arrived  at  Los 
Angeles  from  Manzanillo  under  tow,  testified  it  was 
customary  to  test  the  top  by  the  working  pressure  of 
the  particular  unit  (Aps.  1216).  Of  even  greater 
significance  is  the  fact  that  after  he  had  learned  of 
the  leaks  in  the  cooler,  he  recommended  that  it  be 
soldered  where  leaking  and  proven  tight  upon  com- 
pletion of  its  repairs  with  a  hydrostatic  test  of  only 
100  pounds  (Aps.  1216,  1327),  in  spite  of  appellant's 
claim  that  any  test  short  of  that  prescribed  in  the 
operating  manual  or  on  the  name  plate  would  be  neg- 
ligent. 

With  respect  to  appellant's  contention  that  this 
cooler  was  excessively  dirty  when  opened  up  at  Los 
Angeles,    it   is    simply   without   substance,    as    Mr. 
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Pike,  one  of  appellant's  expert  witnesses,  examined 
it  and  stated  unequivocally  that  it  was  only  normally 
dirty  to  the  extent  that  would  be  expected  after  a 
2400  mile  voyage  (Aps.  1187-88). 

There  is  a  complete  absence  of  any  credible  evi- 
dence that  Mr.  Oakland's  test  was  improper  in  any 
way  or  that  leaks  were  present  when  he  cleaned  and 
tested  the  cooler.  But  there  is  considerable  evidence 
that  the  leaks  were  caused  at  a  later  date.  Appellant's 
expert,  Mr.  Pike,  who  surveyed  the  vessel  at  Los 
Angeles,  testified  there  were  lots  of  possible  causes 
for  leaks  developing  in  the  seams  of  the  cooler,  in- 
cluding excessive  vibration  of  the  engine  (Aps.  1191). 
Mr.  Sanwick  stated  that  a  defect  in  the  solder  could 
cause  it  to  break  loose  and  develop  leaks  around  the 
seams  and  that  vibration  of  the  engine  could  effect 
such  leaks  (Aps.  1611).  Mr.  Blumberg  stated  that 
engine  vibration  or  improper  installation  of  the  cooler 
or  action  of  salt  water  could  create  such  leaks  (Aps. 
1566). 

There  is  persuasive  evidence  that  the  leaks  may 
have  been  developed  in  the  process  of  cleaning  and 
testing  the  cooler  at  Los  Angeles.  The  leaks  discovered 
there  in  the  testing  process  were  of  such  minute  size 
as  not  to  be  visible  with  the  naked  eye,  this  having 
been  established  by  appellant's  own  witnesses,  M.  F. 
Newell  (Aps.  1109),  who  observed  part  of  the  test, 
William  H.  Weiler,  who  did  the  cleaning  and  testing 
(Aps.  1125),  and  Mr.  Pike,  who  looked  at  the  cooler 
before  its  removal  from  the  vessel  (Aps.  1187).  The 
cooler  consists  of  a  core  made  probably  of  cupro- 
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nickel  (Aps.  1520),  which  is  contained  within  the 
housing  or  casing  made  of  bronze  (Aps.  1099),  the 
core  being  soldered  to  a  plate,  which  in  turn  is 
soldered  to  the  housing  (Aps.  1133).  It  was  in  these 
soldered  seams  that  the  leaks  occurred  (Aps.  1136- 
37).  Before  the  testing  was  conducted,  the  cooler 
was  immersed  in  a  solution  and  boiled  for  three  or 
four  hours  at  212  degrees  Fahrenheit  (Aps.  1127-28, 
1138).  Upon  completion  of  the  boiling  the  cooler  was 
submerged  in  water,  and  air  pressure  ranging  from 
160  to  200  lbs.  per  square  inch  was  applied  to  the 
inside  of  the  cooler  on  the  water  side  (Aps.  1122- 
23).  This  test  disclosed  leaks  in  the  soldered  seams 
evidenced  by  air  bubbles  no  larger  than  the  thickness 
of  the  lead  in  a  pencil  (Aps.  1141).  The  witness 
Weiler,  who  conducted  the  test,  frankly  observed, 
''They  were  such  high  pressure  that  it  wouldn't  take 
much  of  a  seam  to — that  is,  much  of  an  opening  for 
them  to  leak"  (Aps.  1125).  With  respect  to  this 
whole  procedure,  Mr.  Blumberg  testified  that  (a)  be- 
cause of  the  unequal  co-efficient  of  expansion  in 
the  different  metals,  such  boiling  procedure  could 
produce  the  leaks  discovered  upon  testing  (Aps. 
1566),  (b)  an  air  pressure  test  under  water  is  used 
to  show  porosity  only,  and  that  a  hydrostatic  test  of 
one  and  a  half  to  two  times  usual  working  pressure 
is  used  to  show  both  leaks  and  strength  (Aps.  1567), 
and  (c)  the  test  described  was  an  extremely  severe 
one  (Aps.  1567)  and  should  be  applied  to  a  pressure 
vessel  that  would  have  had  a  previous  hydrostatic 
test  of  800  to  1000  pounds  (Aps.  1568). 

In  summary,  we  submit   (1)   that  Mr.  Oakland's 
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work  was  competently  performed  in  accordance  with 
accepted  practice,  (2)  the  record  is  devoid  of  evidence 
that  leaks  existed  at  the  time  of  cleaning  and  testing 
by  Mr.  Oakland,  (3)  whatever  the  merit  of  the  test 
applied  by  Mr.  Oakland,  it  was  the  test  selected  and 
directed  by  appellant. 

3.  Assuming  arguendo  (a)  that  appellees  had  a  con- 
tractual duty  or  obligation,  and  (b)  that  such  duty 
was  breached,  appellant  wholly  failed  to  establish  or 
sustain  proof  that  its  damages  were  proximately 
caused  by  such  breach. 

The  best  analysis  of  this  phase  of  the  case  is  con- 
tained in  the  District  Judge's  opinion  at  the  close 
of  the  trial  (see  Aps.  1722-1725),  which  analysis  may 
be  epitomized  in  the  following  observation  of  the 
Court: 

"The  Court  is  not  entirely  convinced  by  the 
evidence  as  to  just  exactly  what  was  the  cause 
of  that  engine  trouble  or  of  the  galling  of  those 
gears,  but  I  am  convinced  of  one  thing,  and  that 
is,  of  the  failure  of  the  cross  libelant  to  sustain 
the  burden  of  showing,  by  a  preponderance  of 
the  evidence,  just  what  the  cause  was."  (Aps. 
1723) 

Appellant  produced  four  expert  witnesses  on  whose 
opinion  as  to  cause  of  the  main  engine  breakdowns  it 
rests  the  causation  phase  of  its  case.  It  is  true  that 
these  witnesses  saw  the  vessel  upon  its  return  to  Los 
Angeles,  an  opportunity  which  appellees  did  not  have 
because  of  appellant's  unexplained  (Aps.  1416)  ne- 
glect to  advise  appellees  that  breakdowns  had  occurred 
and  that  attempt  would  be  made  to  fasten  liability 
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therefor  on  appellees.  This  neglect  is  even  harder  to 
understand  in  view  of  the  fact  that  a  libel  action  by 
appellees  against  the  vessel  to  recover  their  repair 
bill  had  been  pending  for  almost  one  month  (Aps.  4). 
Nevertheless  an  analysis  of  the  testimony  of  these 
witnesses  will  disclose  that  to  the  extent  that  they  held 
opinion  as  to  cause,  such  opinion  was  speculative 
only.  Furthermore,  they  admitted  that  other  causes 
had  not  been  fully  or  properly  explored. 

The  ''Urania"  was  powered  by  a  Union  Diesel 
engine.  The  vice-president  of  the  engine  company, 
S.  W.  Newell,  whose  interest  in  protecting  the  reputa- 
tion of  the  engine  is  apparent  from  his  testimony, 
although  called  by  appellant,  stated  flatly  that  the 
cause  of  the  breakdown  could  not,  under  ordinary 
operating  conditions,  have  resulted  from  leaks  in  the 
oil  cooler  (Aps.  937).  His  reason  for  this  opinion 
was  that  even  if  there  were  leaks  in  the  cooler,  salt 
water  could  not  enter  the  oil  because  of  the  higher 
operating  pressure  of  the  oil  (18  p.s.i.)  as  opposed 
to  the  sea  water  coolant  (7  p.s.i.)    (Aps.  937). 

Mr.  Summers,  a  marine  surveyor  called  by  appel- 
lant, although  expressing  opinion  that  oil  contamina- 
tion because  of  leaks  in  the  cooler  was  the  cause  of 
gear  failure,  nevertheless  testified  that  (a)  he  didn't 
go  into  any  real  analysis  of  ultimate  cause  after 
finding  what  he  thought  was  the  "meat"  of  the 
trouble  (Aps.  1257),  (b)  in  giving  his  opinion  which, 
he  emphasized,  was  merely  an  opinion,  he  had  to 
theorize,  "because  there  are  so  many  sides  to  it  and 
we  may  or  may  not  be  correct  in  the  opinion"  (Aps. 
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1267-68),  (c)  he  could  have  made  a  much  more 
thorough  analysis  of  the  ultimate  cause  had  he  known 
the  matter  was  to  be  litigated  (Aps.  1279-80),  (d) 
an  overload  of  the  timing  gears  could  cause  shaft  de- 
flection and  galling  of  such  gears  (Aps.  1275). 

The  third  expert  called  by  appellant,  Mr.  Pike,  the 
American  Bureau  surveyor,  refused  to  give  an  opin- 
ion as  to  the  cause  stating  that  while  poor  lubrication 
could  be  a  cause  along  with  foreign  matter  or  over- 
heating, ''I  mean  there  was  no  one  opinion  I  could 
give.  I  would  not  state  my  opinion  of  the  thing,  be- 
cause that  would  not  be  fair"   (Aps.  1181). 

The  opinion  of  appellant's  fourth  expert,  Mr. 
Dupuy,  was  expressed  in  his  report  (Respondent's 
Exhibit  A-22)  "Because  of  the  leaking  lube  oil  cooler 
and  the  salt  water  found  in  the  lube  oil  system  it  ap- 
pears that  the  failure  of  the  timing  gears  was  caused 
by  this  condition"  (Aps.  1329).  However,  he  admitted 
that  (a)  he  never  sampled  the  oil  remaining  in  the 
pockets  of  the  engine  bed  himself  to  determine  its 
condition  (Aps.  1210),  nor  did  he  observe  the  leaks, 
this  fact  having  been  reported  to  him  by  others  (Aps. 
1218) ;  (b)  there  could  have  been  very  many  other 
causes  for  the  gear  failure  (Aps.  1219) ;  (c)  salt 
water  couldn't  get  into  the  oil  through  leaks  in  the 
cooler  while  operating  if  the  oil  pressure  was  higher 
than  the  water  pressure,  and  he  did  not  even  know 
what  the  pressures  were  in  this  cooler  (Aps.  1234) ; 
and  (d)  he  would  have  recommended  placing  spare 
timing  gears  aboard  after  the  repairs  were  made  be- 
cause of  the  trouble  that  had  been  experienced  (Aps. 
1224). 
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A  summation  of  this  testimony  is  that  appellant's 
witnesses,  Mr.  S.  W.  Newell  and  Mr.  Dupuy,  have 
repudiated  appellant's  theory  that  the  oil  became  con- 
taminated through  leaks  in  the  cooler,  because  the 
salt  water  under  a  low  pressure  could  not  enter  the 
higher  pressure  lubrication  oil  zone  through  minuscule 
leaks  in  the  cooler.  Mr.  Pike  refused  to  give  an  opin- 
ion, reflecting  a  view  that  the  real  cause  could  not  be 
established.  This  leaves  appellant  clinging  to  the  testi- 
mony of  Mr.  Summers,  who  characterized  his  own 
opinion  as  a  mere  theory,  there  being  so  many  sides 
to  the  possible  causation. 

Arrayed  against  the  vestige  remaining  of  appel- 
lant's theory  is  the  expert  testimony  of  J.  D.  Gilmour, 
a  professional  engineer  and  marine  surveyor  of  over 
thirty  years  experience  who  testified  that  (a)  if  the 
cooler  had  leaked  under  the  operating  pressures  of 
18  pounds  on  the  oil  side  and  7  pounds  on  the  salt 
water  side,  the  oil  would  have  flowed  into  the  salt 
water  coolant  and  overboard,  and  the  salt  water 
couldn't  have  entered  the  oil  (Aps.  1496) ;  (b)  the 
construction  of  the  cooler  aboard  the  "Urania"  is  such 
that  the  seams  where  the  leaks  were  discovered  are 
covered  by  a  gasket  which  would  have  prevented  any 
leakage  at  all  (Aps.  1496);  and  (c)  if  the  lubricat- 
ing oil  had  been  contaminated,  the  first  parts  of  the 
engine  to  be  affected  would  have  been  the  main, 
crankshaft  and  cross-head  bearings,  because  of  the 
babbit  metal  contained  in  those  parts,  and  the  greater 
burden  borne  by  them  (Aps.  1496,  1503). 

Mr.  Frank  E.  Blumberg,  an  expert  witness  called 
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by  appellees,  not  only  fully  corroborated  the  testimony 
of  Mr.  Gilmour,  but  stated  that  it  would  not  be  pos- 
sible for  salt  water  at  7  p.s.i.  to  penetrate  leaks  of 
the  size  alleged  to  have  been  found  at  Los  Angeles, 
and  that  he  had  serious  doubts  whether  water  would 
get  through  such  leaks  even  if  a  pump  capable  of 
delivering  one  hundred  pounds  pressure  were  applied 
to  the  salt  water  side  of  the  cooler  (Aps.  1568-69). 

Mr.  Herman  Sanwick,  outstanding  Diesel  engine 
expert,  stated  that  salt  water  could  not  infiltrate 
through  leaks  in  the  cooler  where  the  pressure  of  the 
oil  was  higher  than  the  pressure  of  the  water  (Aps. 
1620). 

How  can  it  possibly  be  said  on  this  state  of  the 
record  that  appellant  has  sustained  proof  as  to  its 
theory  of  causation,  especially  when  two  of  its  four 
experts  have  expressly  denied  its  possibility?  And 
further  weakening  the  slender  thread,  three  of  those 
experts  admit  the  probability  of  other  causes. 

An  indispensable  condition  to  the  establishment  of 
appellant's  theory  would  have  been  proof  that  the 
lubricating  oil  was  in  fact  contaminated  by  salt  water 
to  an  extent  sufficient  to  cause  gear  failure.  But  the 
only  oil  sample  chemically  analyzed,  even  though 
taken  from  the  pit  of  the  engine  (Aps.  1076,  1080) 
was,  according  to  witnesses  called  by  both  sides  [Sum- 
mers (Aps.  1283-86),  Blumberg  (Aps.  1586-7)  and 
Gilmour  (Aps.  1499-1500)]  of  sufficient  viscosity 
to  lubricate  properly  the  main  engine  of  the  *'Urania." 
These  three  gentlemen  were  the  only  witnesses  whose 
professional  opinion  was  elicited  as  to  the  qualities 


23 

as  a  lubricant  of  the  oil  sample.  Mr.  Gilmour  testified 
that  the  sample  analyzed,  taken  as  it  was  from  the 
bottom  of  the  engine,  would  be  of  poorer  quality  than 
the  oil  in  circulation  in  the  engine  (Aps.  1500). 

Appellant  cites  at  length  in  its  brief  what  it  deems 
to  be  proof  by  its  experts  of  the  contamination  of  the 
oil,  based  upon  visual  and  taste  examination  (Appel- 
lant's Br.  13-15),  but  its  brief  is  strangely  silent  as 
to  the  only  scientific  test  made,  even  though  this  test 
was  taken  at  appellant's  request  and  offered  and  in- 
troducd  into  evidence  by  it.  It  is  also  curious  that  an 
oil  sample  purportedly  taken  from  the  system  prior 
to  the  vessel's  arrival  in  Los  Angeles  was  thrown 
overboard  by  the  steward  (Aps.  1417). 

One  need  not  be  a  lubrication  expert  to  know  that 
the  lubricating  qualities  of  oil  cannot  be  determined 
by  a  subjective  visual  or  taste  test.  Indeed,  Mr.  Sum- 
mers, the  senior  surveyor  called  by  appellant,  although 
testifying  that  from  a  taste  of  the  oil  he  believed  it 
to  have  salt  in  it,  gratuitously  added  that  "such 
determination  should  be  further  confirmed  by  a  lab- 
oratory test"  (Aps.  1251).  Subsequently,  when  Mr. 
Summers  was  presented  with  the  oil  analysis,  he  de- 
clared that  an  oil  of  the  viscosity  shown  on  the  test 
would  be  adequate  to  lubricate  the  main  engine  of 
the  "Urania"  (Aps.  1283-86).  Thus  the  last  remain- 
ing thread  offered  to  support  appellant's  theory  of 
causation,  to-wit,  the  speculative  opinion  of  Mr.  Sum- 
mers, is  severed  by  his  later  opinion  based  on  scientific 
analysis. 

The  history  of  the  "Urania's"  engine  operations 
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preceding  the  two  breakdowns  also  contradicts  any 
theory  that  salt  water  contamination  of  the  oil 
through  a  leaking  oil  cooler  could  have  caused  the 
failure  of  the  timing  gears.  The  main  engine  func- 
tioned normally  during  continuous  voyage  at  sea  from 
the  time  of  the  vessel's  departure  from  Puget  Sound 
on  October  15  until  October  26,  when  the  first  break- 
down occurred  (Aps.  1369-73).  On  October  25,  the 
day  prior  to  the  breakdown,  the  lubricating  oil  of  the 
main  engine  was  changed  (Aps.  1372).  In  the  absence 
of  any  erratic  performance  of  the  engine  prior  to 
October  25,  it  is  simply  not  possible  that  progressive 
galling  of  the  gears  could  have  occurred  and  it  is 
equally  inconceivable  that  contamination  of  sufficient 
degree  could  have  occurred  after  the  oil  change,  in 
one  day,  through  infinitesimal  leaks  in  the  oil  cooler, 
sufficient  to  rupture  case  hardened  steel  helical  timing 
gears.  Herman  Sanwick,  by  his  qualifications  the  fore- 
most authority  on  Diesel  engines  presented  as  a  wit- 
ness in  the  entire  case,  testified  that  any  progressive 
contamination  of  the  lubricating  oil  would  increase 
the  friction  in  the  moving  parts  of  the  engine,  which 
would  in  turn  increase  the  temperature  of  the  main 
bearings,  and  further,  that  in  the  absence  of  an  in- 
crease in  the  main  bearing  temperatures,  contamin- 
ated lubrication  could  not  be  the  cause  of  timing  gear 
failure  (Aps.  1613-14).  During  the  period  from  Oc- 
tober 16  through  October  25,  the  temperatures  and 
pressures  for  the  main  engine  were  within  normal 
operating  range  (Aps.  1376).  See  also  the  engine 
room  log  (Respondent's  Exhibits  A-12  and  A-13). 

Another  persuasive  fact  which  militates  against 
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the  theory  of  progressive  contamination  as  a  cause  is 
the  suddenness  with  which  the  second  breakdown  oc- 
curred. After  the  new  timing  gears  had  been  installed 
and  the  lubricating  oil  changed  again  at  Manzanillo, 
the  "Urania"  sailed  at  approximately  4:40  p.m.  on 
Nevember  3.  About  27  hours  later  and  at  7:00  p.m. 
on  November  4,  the  engine  was  stopped  for  an  in- 
spection of  the  timing  gears  by  Mr.  Cross,  the  Union 
Diesel  Engine  Company  service  man  aboard,  and 
the  same  were  found  in  good  order.  At  3:50  a.m.  the 
following  morning,  approximately  9  hours  later,  the 
engine  was  stopped  owing  to  erratic  performance  and 
the  lower  timing  gears  were  found  to  be  galled  (Aps. 
1343  and  Respondent's  Exhibit  A-22). 

Other  probable  causes. 

While  there  is,  after  analysis,  neither  evidence  nor 
inference  left  to  support  appellant's  theory  as  to  the 
cause  of  the  engine  breakdowns,  there  is  much  in  the 
record  to  suggest  the  probability  of  other  and  more 
obvious  causes.  To  begin,  it  is  noteworthy  that  the 
service  representative  sent  by  the  Union  Diesel  En- 
gine Company,  Mr.  Cross,  was  ordered  to  Manzanillo 
with  no  responsibility  to  ascertain  the  cause  of  the 
gear  failure,  his  orders  specifically  limiting  him  to 
the  installation  of  a  new  set  of  timing  gears  (Aps. 
966,  1062).  His  orders  also  directed  him  to  return 
the  vessel  to  Los  Angeles  (Aps.  1062,  977-78).  He 
testified  that  the  chief  engineer  had  advised  him  upon 
his  arrival  that  he  had  "done  something"  to  one  of 
the  lubricating  oil  lines  leading  to  the  timing  gears 
(Aps.  1030).  Mr.  Cross  also  found  this  oil  line  had 
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been  carefully  cleaned  out  prior  to  his  arrival  by  the 
chief  engineer,  from  which  fact,  together  with  his 
other  conversations  with  the  engineer,  he  gathered 
that  this  oil  line  had  been  plugged  up  (Aps.  1030). 
More  concrete  evidence  of  this  condition  is  contained 
in  the  telegram  from  the  master  of  the  vessel  in 
Manzanillo  to  Mr.  Demetri  Antippas  on  October  31, 
1948.  The  full  text  of  the  telegram  is  as  follows : 

''Union  Diesel  serviceman  arrived  7:30  P.M,. 
October  30.  Made  inspection.  Stop.  Appears  lubri- 
cating oil  line  had  clogged  up  at  some  previous 
time  and  gears  galled.  Stop.  Carried  ashore  ver- 
tical shaft  in  lathe  and  straightened  slight  bend. 
Stop.  Making  new  model  changes  to  governor  to 
improve  its  function.  Stop.  Will  proceed  with  re- 
pairs advising  progress.  Beis." 

(The  telegram  is  contained  in  Exhibits  A-9  and  A-10, 
which  were  admitted  in  evidence  (Aps.  1397)  but  not 
printed  in  the  Apostles  (Aps.  139-140)). 

In  this  connection,  appellant  ingenuously  called 
attention  in  its  brief  to  a  serious  indictment  of  the 
competency  of  the  engine  room  personnel  and  of- 
ficers by  Mr.  Cross  (Appellant's  Br.  28).  Thus,  in 
a  wire  from  Manzanillo  to  his  superiors,  he  states 
''All  Air  Water  Lubricating  Oil  Tubing  Should  Be 
Replaced  Stop  Bearings  Liners  Pistons  Etc  Should 
Have  Very  Close  Inspection  Stop"  (Aps.  1042).  In 
his  testimony,  Mr.  Cross  said  that  a  large  portion 
of  this  tubing  aboard  the  vessel  was  "badly  kinked," 
that  the  control  station  didn't  work  properly,  that 
the  fuel  was  not  set  to  his  satisfaction,  that  he  rec- 
ommended that  the  nozzles  be  taken  out  and  finally 
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that  the  engine  had  been  running  hot  and  that  he 
did  not  know  what  the  cause  was  (Aps.  1042-44). 
These  serious  conditions  either  existed  prior  to  the 
ship's  departure  from  appellees'  yard  or  were  created 
at  sea.  The  fact  that  the  vessel  successfully  passed 
rigorous  examination  and  inspection,  together  with 
both  a  sea  trial  and  dock  trials,  is  conclusive  evidence 
that  the  conditions  did  not  exist  prior  to  sailing  from 
appellees'  yard.  According  to  Mr.  Cross,  the  condition 
of  the  tubing  was  externally  visible  (Aps.  1045). 
Had  these  conditions  been  present  when  the  ''Urania" 
left  appellees'  yard,  it  is  unbelievable  that  she  would 
have  been  approved  for  classification  by  Mr.  Gallagher 
(See  his  detailed  report  of  survey,  Aps.  1650-1663) 
and  approved  and  accepted  by  appellant's  representa- 
tive, Mr.  Williams,  whose  very  function  it  was  to 
supervise  the  work  (Aps.  595-596).  Such  an  im- 
probable assumption  cannot  be  made,  all  evidence  be- 
ing to  the  contrary,  but  even  if  it  were,  the  main 
engine  work  was  entirely  the  responsibility  of  the 
appellant,  as  already  noted  herein.  The  inescapable 
facts  are  that  these  conditions  were  created  after  the 
"Urania's"  departure  from  appellees'  yard  by  mis- 
feasance or  nonfeasance  of  the  ship's  crew.  This  in- 
evitable conclusion  is  directly  supported  by  appel- 
lant's own  admission  contained  in  the  deck  log  (Re- 
spondent's Exhibit  A-8)  entry  for  1100  hours,  Octo- 
ber 29,  1948,  the  ''Urania"  then  lying  at  Manzanillo, 
which  reads  "Ship's  engineers  refused  to  dismantle 
the  necessary  parts.  We  hired  two  machinists  from 
shore  and  done  the  job"  (Aps.  1331).  Additional 
doubt  is  cast  on  the  competency  of  the  chief  engineer 
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by  the  incident  wherein  he  was  removed  from  the 
throttle  of  the  main  engine  during  the  trial  run  at 
the  request  of  Mr.  Gallagher  of  the  American  Bu- 
reau of  Shipping   (Aps.  384). 

We  turn  now  to  a  consideration  of  the  conditions 
described  by  Mr.  Cross  and  their  probable  relation- 
ship to  the  cause  of  the  breakdowns.  If  the  oil  line 
leading  to  the  timing  gears  was  plugged  as  seems 
probable  in  view  of  the  telegram  sent  by  the  master 
to  appellant,  this  fact  would  have  caused  the  gear 
failure.  The  kinking  of  lube  oil  lines  (copper  tubing) 
could  have  had  the  same  effect  (Cross,  Aps.  1050; 
Blumberg,  Aps.  1576).  It  is  apparent  that  the  abor- 
tive measure  adopted  by  Mr.  Cross  of  installing  an 
additional  lubricating  oil  line  to  the  timing  gears 
(Aps.  1050-51)  was  ill  considered  and  adds  nothing 
to  appellant's  theory  of  causation.  If  practically  all 
the  lubricating  oil  lines  were  badly  kinked  and  such 
kinking  could  choke  off  the  oil  supply  to  the  gears, 
and  indeed  to  the  additional  oil  line  installed  by  Mr. 
Cross,  nothing  short  of  complete  replacement  or  re- 
pair to  such  lines  would  eliminate  the  probability 
of  the  kinking  of  these  lines  as  a  cause  (See  Aps. 
1592). 

The  testimony  of  Mr.  Cross  also  discloses  that  the 
engine  had  been  overheating  prior  to  the  first  break- 
down (Aps.  1029)  and  prior  to  the  second  break- 
down, when  he  was  aboard  the  vessel  (Aps.  1046). 
He  was  unable  to  explain  the  cause  of  the  overheat- 
ing (Aps.  1044,  1061).  Mr.  Blumberg  testified  that 
the  overheating  of  the  engine  in  itself  could  cause 
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the  galling  of  the  gears  (Aps.  1580)  and  the  failure 
to  ascertain  the  cause  of  the  overheating  prior  to 
sailing  from  Manzanillo,  was  a  serious  departure 
from  good  Diesel  engineering  practice  (Aps.  1585-6). 

Another  probable  cause  of  timing  gear  failure 
which  appellant  has  failed  to  discuss  relates  to  ex- 
cessive pressure  or  overloading  of  the  timing  gears 
resulting  from  improper  adjustments  of  auxiliary 
equipment  driven  by  the  vertical  shaft  engaged  by  the 
timing  gears.  The  fuel  pump  on  the  ''Urania"  was 
connected  with  the  assembly  of  which  the  timing  gears 
are  a  part  (Respondent's  Exhibit  No.  A-16).  Signifi- 
cantly, the  engine  room  log  discloses  that  the  main 
engine  was  shut  down  twice  prior  to  the  first  break- 
down for  purposes  of  repacking  and  tightening  of  the 
packing  in  the  fuel  pumps  (Aps.  1371-72).  Mr.  Blum- 
berg  testified  that  excessive  tightening  of  the  fuel 
pump  which  is  driven  by  the  helical  timing  gears 
would  cause  the  fuel  pump  shaft  to  be  restrained  by 
friction  thus  transmitting  an  excessive  load  to  the 
timing  gears  (Aps.  1577).  Excessive  loading  of  these 
gears  or  ''binds"  in  the  system  were  advanced  by  the 
experts  as  a  common  cause  of  such  gear  failure  (Aps. 
1576-77,  1275). 

Appellant  has  made  certain  observations  in  its  brief 
concerning  the  integrity  and  ability  of  appellees  and 
their  employees  in  an  apparent  attempt  to  bolster  its 
theory.  An  examination  of  each  of  these  points  will 
reveal  how  ill-founded  they  are.  First  it  is  asserted 
that  appellees  failed  to  furnish  a  factory  representa- 
tive to  supervise  operation  of  the  engine  although  re- 
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quired  to  do  so  by  the  specifications  (Appellant's  Br. 
28).  But  appellant's  representative,  Mr.  Williams, 
testified  that  he  had  ordered  this  item  as  a  conveni- 
ence to  appellant,  that  the  representative  he  wanted 
was  at  sea  at  the  time  and  in  consequence  it  was  not 
fulfilled.  Further  he  stated  that  the  failure  to  delete 
this  request  from  Libelants'  Exhibit  4,  was  merely  an 
oversight  both  on  his  part  and  that  of  appellees  (Aps. 
324,  325).  Again  at  page  29  of  its  brief  appellant 
recites  the  testimony  of  M.  L.  Newell  wherein  he 
expressed  an  opinion  that  because  of  the  hardening 
of  the  paint  on  the  bolts  on  the  coolers  it  must  have 
been  at  least  a  year  since  they  had  been  removed,  im- 
plying that  the  coolers  had  never  been  cleaned  and 
tested  during  such  period.  In  evaluating  this  testi- 
mony it  is  well  to  remember  that  this  witness  was  by 
occupation  an  engineer  on  a  fishing  boat,  did  not 
hold  an  engineer's  license,  had  only  five  years  ex- 
perience on  fishing  boats  and  is  the  brother  of  Mr.  S. 
W.  Newell,  vice-president  of  the  Union  Diesel  Engine 
Company  who  hired  him  to  work  on  the  "Urania" 
when  it  arrived  at  Los  Angeles  (Aps.  1087-88).  Ap- 
pellant nevertheless  cites  this  testimony  against  that 
of  (a)  Mr.  Williams  who  stated  the  coolers  were 
cleaned  and  tested  at  appellees'  yard  (Abs.  362,  577- 
78),  (b)  Mr.  Gallagher  who  saw  the  testing  (Aps. 
1693)  and  reported  his  examination  of  them  and  their 
good  condition  in  his  survey  report  (Libelants'  Ex- 
hibit No.  17,  Aps.  1658-59),  (c)  Mr.  Oakland  who 
did  the  cleaning  and  testing  (Aps.  1437-39)  and  (d) 
the  ''Urania's"  engine  room  log  (Respondent's  Ex- 
hibit No.  12,  Aps.  1426)  which  recorded  the  cleaning 
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and  testing  of  the  coolers.  In  view  of  the  record,  Mr. 
Newell's  entire  testimony  is  subject  to  serious  ques- 
tion. As  to  Mr.  Weiler's  testimony  (Appellant's  Br. 
29),  it  adds  nothing  to  that  of  Mr.  Newell.  Mr.  Weiler 
cleaned  and  tested  the  cooler  and  repaired  the  leaks 
where  found.  He  was  not  asked  whether  he  could  tell 
if  the  cooler  had  been  recently  cleaned  and  tested,  but 
whether  it  had  recently  been  repaired  (Aps.  1126). 
The  cooler  was  not  repaired  at  appellees'  yard,  but 
merely  cleaned  and  tested. 

Appellant  cites  the  trial  judge's  comment  on  what 
he  considered  to  be  lack  of  personal  recollection  of 
appellees'  employees  in  three  instances,  as  a  reflection 
on  the  candor  of  such  witnesses  (Appellant's  Br.  29), 
but  appellant  neglects  to  set  out  the  trial  judge's 
observations  immediately  following  the  quoted  com- 
ment wherein  he  states : 

'*Yet,  I  am  convinced,  from  a  consideration  of 
all  the  evidence  and  by  a  preponderance  thereof, 
that  one  of  the  reasons  why  some  of  these  fore- 
men or  subforemen  may  not  have  retained  in 
their  minds  in  minute  detail  what  they  personally 
did  or  saw  done  in  connection  with  the  repairs, 
was  that  they  were  doing  so  much  of  the  work 
under  direction  of  ship  officers  or  personnel,  not- 
ably the  chief  engineer  or  persons  in  the  engine 
room  department,  and  they  were  doing  the  work 
in  detail  as  ordered  rather  than  in  accordance 
with  written  specifications  or  what  the  foremen 
or  subforemen  thought  should  be  done.  Conse- 
quently, in  such  instances,  the  final  functioning 
of  a  repaired  unit  was  not  to  be  so  much  in  ac- 
cordance with  the  satisfaction  of  a  foreman  or 
subforeman,  but  was  to  be  rather  for  the  ap- 
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proval  of  Mr.  Williams  and  Mr.  Gallagher  or  as 
required  by  a  department  of  the  ship  or  its  head 
particularly  interested  in  the  specific  item." 
(Aps.  70-71) 

Because  of  the  technical  nature  of  much  of  the 
testimony,  it  is  not  feasible  within  the  limits  of  this 
brief  to  explore  the  complex  factors  which  bear  di- 
rectly upon  the  ultimate  cause  of  the  engine  failure. 
Appellees  do  not  contend  that  the  evidence  in  support 
of  the  other  probable  causes  of  breakdowns  is  suffi- 
cient to  establish  the  true  causation,  by  a  preponder- 
ance. However,  we  do  contend  that  such  evidence  pro- 
vides abundant  proof  that  the  true  cause  was  never 
established  and  that  it  illustrates  clearly  how  inade- 
quate were  the  premises  upon  which  certain  opinions 
were  ventured  by  the  witnesses  called  in  appellant's 
behalf.  Many  questions  are  posed  in  the  record,  scien- 
tifically reliable  answers  to  which  might  have  been 
given  had  the  primary  evidence  been  preserved  for 
the  trial.  An  examination  of  the  record  reveals  that 
many  vital  facts  concerning  the  history  of  the 
'"Urania's"  voyage  and  breakdowns,  indispensable  to 
the  formulation  of  a  trustworthy  expert  opinion  as  to 
causation,  were  unknown  to  appellant's  witnesses 
when  their  speculative  opinions  were  given  by  deposi- 
tion prior  to  the  trial.  Much  of  the  primary  evidence, 
for  reasons  known  only  to  appellant,  was  never  pre- 
served. Neither  set  of  the  galled  timing  gears  was 
available  at  the  trial.  Despite  the  entry  of  an  order 
by  the  District  Court  on  March  9,  1948,  directing 
appellant  to  produce  '*on  or  before  the  14th  day  of 
March,  1949,"  all  parts  removed  from  the  "Urania", 
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(Aps.  56-58)  the  lube  oil  cooler  was  not  made  avail- 
able to  apjDellees  until  late  on  the  last  day  of  the  trial, 
April  18,  1949,  after  appellees  had  closed  their  case. 
Even  then  proof  was  entirely  lacking  that  the  cooler 
produced  was  from  the  ''Urania".  Finally,  appellant 
failed  to  preserve  any  representative  oil  sample.  The 
quality  of  the  only  sample  scientifically  analyzed  was 
found  to  be  of  sufficient  viscosity  to  lubricate  the 
engine,  and  this  sample  was  taken  from  the  very 
dregs  of  the  oil  in  the  engine.  Perhaps  if  the  gears, 
cooler  and  oil  had  been  available  for  analysis  by 
metallurgists  and  lubrication  experts,  the  true  cause 
of  the  breakdown  might  have  been  scientifically 
established.  Such  failure  to  preserve  and  produce  the 
primary  evidence  for  appellees  and  the  court,  the  evi- 
dence upon  which  its  action  was  based,  is  entirely  con- 
sistent with  the  conduct  of  appellant  in  attempting 
to  sail  the  ship  from  appellees'  yard  without  notifica- 
tion to  appellees  and  without  making  provision  for 
the  payment  of  its  repair  bill,  the  balance  of  which 
was  $64,366.75  (See  Aps.  212-15,  388,  390-91, 
536-37).  It  is  unnecessary  to  detail  what  a  task  ap- 
pellees might  have  had  in  collecting  their  bill  from  a 
Panamanian  corporation  owned  by  Greek  interests 
had  the  ship  been  successful  in  leaving  for  foreign 
waters  (See  Aps.  683-84),  before  arrest  by  the  United 
States  Marshal. 

Perhaps  nothing  argues  more  persuasively  that  the 
real  cause  of  engine  failure  was  not  established  than 
the  fact  that  after  the  repairs  at  Los  Angeles,  appel- 
lant felt  it  was  necessary  to  stow  an  extra  pair  of 
timing  gears  aboard  the  vessel  and  send  the  engine 
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company's  representative,  Mr.  Cross,  with  the  ship 
to  Manzanillo  (Aps.  1223-24,  1019).  Certainly  if  the 
cause  had  been  established  to  appellant's  and  the 
engine  manufacturer's  satisfaction,  there  would  have 
been  no  necessity  to  send  Mr.  Cross  on  his  second 
long  journey  to  Manzanillo.  The  only  explanation  for 
Mr.  Cross'  second  trip,  if  the  cause  had  been  found 
in  Los  Angeles,  would  have  been  to  teach  the  crew 
proper  engine  maintenance.  The  crew's  previous  pro- 
found disinterest  in  the  welfare  of  the  engine  is  im- 
bedded in  the  log's  statement  that  the  crew  refused 
to  work  on  the  engine  (Aps.  1331).  And  their  in- 
competence, even  if  they  had  been  interested,  is  borne 
out  by  the  fact  that  they  could  not  even  steer  the 
vessel  out  of  the  Straits  of  Juan  de  Fuca,  but  had  to 
put  into  Port  Angeles  for  assistance  in  adjusting  the 
telemotor  (Aps.  656).  It  is  small  wonder  that  the 
master  was  relieved  of  his  command,  which  was, 
incidentally,  his  first  ''experience  with  a  Diesel  pow- 
ered vessel"  (Aps.  691),  on  November  14,  1948,  while 
the  ship  was  at  Los  Angeles  undergoing  repair  (See 
Aps.  641,  689).  This  fact  seems  to  have  been  for- 
gotten by  Mr.  Antippas,  who  testified  that  Captain 
Beis  was  removed  by  him  from  the  "Urania"  ''to  make 
his  deposition"  while  she  was  in  New  Orleans  (Aps. 
545). 

Clayton  Heating  Boiler 
Appellant's  claim  relating  to  this  item  is  grounded 
primarily  on  the  hearsay  testimony  of  the  witness 
Biehler.  What  renders  his  testimony  entirely  irregular 
is  that  its  important  portions  relate  not  even  to  hear- 
say facts,  but  to  hearsay  opinions — informal  unsworn 
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statements  by  others  to  a  witness  who  gratuitously 
admitted  that  "my  memory  isn't  too  good"  (Aps.  821, 
827,  829).  Appellees  had  no  opportunity  to  cross- 
examine  the  person  or  persons  who  actually  effected 
the  repairs  either  as  to  their  qualifications  to  formu- 
late opinions  as  to  causation,  or  the  facts  upon  which 
such  opinions  were  based. 

When  the  ship  arrived  in  Los  Angeles,  the  boiler 
pump  was  found  to  be  damaged  and  Mr.  Biehler,  the 
manufacturer's  representative,  removed  the  pump 
from  the  ship  to  the  manufacturer's  shop  for  repair. 
Mr.  Biehler  testified  that  although  he  was  not  present 
at  the  time  the  pump  was  repaired,  some  unidentified 
person  in  the  shop  reported  to  him  that  in  his  (the 
unknown  person's)  opinion,  the  cause  of  the  damage 
found  was  the  failure  to  reassemble  certain  pump 
heads  according  to  the  manufacturer's  markings 
(Aps.  827-28). 

The  only  other  evidence  presented  by  appellant  as  to 
causation  was  the  testimony  of  the  vessel's  chief  engi- 
neer, who,  when  asked  whether  he  or  his  crew  re- 
paired or  cleaned  the  pump  in  any  way,  replied,  "I 
myself  dismantled  it  and  found  some  broken  parts  or 
pieces"  (Aps.  744). 

From  the  foregoing  statements,  one  part  gossip 
and  the  other  self  serving,  appellant  contends  the 
trial  court's  finding  that  appellant  failed  to  sustain 
proof  of  causation  should  be  reversed. 

In  support  of  the  District  Judge's  finding,  the  rec- 
ord reveals  that  the  pump  was  repaired  and  reassem- 
bled in  appellees'  yard  under  the  supervision  of  Mr. 
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Woodman,  the  machinist  foreman,  whose  qualifica- 
tions as  a  machinist  date  back  to  1917,  and  who  had 
been  employed  as  shop  foreman  at  the  same  yard  from 
1937  to  January,  1947,  when  his  duties  were  changed 
to  that  of  machinist  foreman.  He  is  the  holder  of  a 
steam  engineer's  license,  first  assistant,  ocean  (Aps. 
1475,  1460-61).  Mr.  Woodman  stated  that  the  prac- 
tice followed  in  his  shop  in  reassembling  any  machin- 
ery is  to  use  the  manufacturer's  marks  or  to  place 
identifying  marks  on  machinery  parts  when  disassem- 
bling the  same  where  manufacturer's  marks  are  ab- 
sent, in  order  that  the  same  may  be  replaced  in  their 
proper  positions.  He  further  testified  that  this  prac- 
tice was  followed  in  the  reassembling  of  the  Clayton 
boiler  pump  on  the  "Urania"  (Aps.  1474-76).  Mr. 
Biehler  stated  that  there  are  numbers  on  the  pump 
heads  of  the  Clayton  boiler  pump  and  that  any  com- 
petent mechanic  could  put  it  together  properly  (Aps. 
855). 

The  survey  report  of  Mr.  Gallagher  of  the  Amer- 
ican Bureau  discloses  that  in  connection  with  his  sur- 
vey of  the  "Urania"  prior  to  her  departure  the  annual 
boiler  survey  was  made  in  which  all  parts  of  the  Clay- 
ton boiler  were  found  after  careful  examination  to  be 
in  good  operating  order  (Libelants'  Exhibit  No.  17, 
Aps.  1661).  He  verified  these  facts  in  his  deposition 
testimony  (Aps.  1639).  It  will  also  be  remembered 
that  Mr.  Williams  approved  and  accepted  all  work 
on  the  vessel  (Aps.  595-96). 

Not  only  did  the  Clayton  boiler  have  the  benefit  of 
the  careful  inspection  of  Messrs.  Williams  and  Galla- 
gher, but  on  October  15,  1948,  the  very  day  on  which 
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the  "Urania"  sailed  from  appellees'  yard,  James  D. 
Clarke,  still  another  marine  surveyor  representing 
appellant,  surveyed  the  boiler  and,  while  finding  a 
leaking  condition  caused  by  unsuitable  packing  or 
washers  in  the  plungers  of  the  pump,  approved  the 
pump  after  the  condition  was  rectified.  Specifically, 
Mr.  Clarke  testified  that  the  defect  was  remedied  by 
the  installation  of  a  different  type  of  packing  and  that 
upon  renewal  of  the  packing,  the  leaking  was  cured 
and  the  pump  restored  to  "good  operating  condition" 
(Aps.  756-59).  Mr.  Lillehei,  one  of  appellees'  super- 
intendents, also  witnessed  the  operation  of  the  pump 
in  the  presence  of  Mr.  Clarke  (Aps.  1525).  It  is  in- 
deed surprising  that  appellant  should  seek  to  fasten 
liability  for  improper  assembling  of  this  unit  on  ap- 
pellees when  its  own  surveyor  witnessed  the  assem- 
bled unit  "to  satisfy  myself  it  was  in  good  operating 
condition,"  hours  before  the  sailing  of  the  ship  (Aps. 
759).  Moreover,  Mr.  Clarke's  observation  was  not 
merely  casual,  since  he  viewed  the  equipment  for 
"about  15  minutes."  Apparently  sensing  the  weak- 
ness of  this  phase  of  its  case,  appellant  withheld  in- 
jecting the  issue  into  its  pleadings  until  March  18, 
1949,  less  than  three  weeks  before  trial  (Aps.  59, 
557-58).  That  the  inclusion  of  the  Clayton  boiler  in 
the  cross-libel  was  an  afterthought  is  borne  out  by 
the  fact  that  Mr.  Antippas  personally  discussed  the 
repairs  in  November  with  Mr.  Biehler  (Aps.  859). 

If  improper  assembling  of  the  parts  was  the  cause 
of  the  damage  found,  it  is  highly  significant  that  the 
pump  was  partially  dismantled  when  the  manufac- 
turer's service  man  came  aboard  the  vessel    (Aps. 
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837).  That  the  manufacturer  was  suspicious  of  the 
treatment  of  this  equipment  by  the  ship's  personnel 
is  evidenced  by  its  notation  on  its  service  order  state- 
ment (Respondent's  Exhibit  A-15),  quoted  as  follows: 
^'Operation  maintainance  (sic)  and  repair  pro- 
cedures as  outlined  in  manual  should  be  followed 
closely."  (Underscoring  in  original)   (Aps.  1394) 

This  was  an  idle  injunction  to  the  chief  engineer  who, 
by  his  own  admission,  could  read  only  ''very  little" 
English  (Aps.  738).  Evidently  the  trial  and  error  of 
the  perplexed  engineer  in  assembling  and  disassem- 
bling the  unit  continued  with  bad  effect  for  many 
more  months,  for  the  record  shows  that  "further 
repairs"  were  necessary  in  March,  1949  (Aps.  557- 
58). 

Telemotor 
The  provision  in  the  original  contract  covering  ap- 
pellees'  undertaking  with   respect  to  the  telemotor 
reads : 

"26.  Steering  Engine  and  Controls. 
"Test  out  steering  engine  and  steering  gear 
and  report  condition  found.  Free  up  and  libricate 
(sic)  mechanical  equipment  found  in  good  order. 
Remove  locking  device  from  rudder  before  test- 
ing."   (Libelants'   Exhibit  No.   1,  Aps.   186-87) 

In  spite  of  the  plain  meaning  of  this  provision  con- 
templating only  the  testing  out  of  the  system  and  the 
lubrication  of  those  parts  found  in  good  mechanical 
condition,  appellant  at  pages  32  and  36,  respectively, 
of  its  brief,  states  appellees  were  by  contract  bound 
to  "overhaul"  and  "repair"  the  telemotor.  It  is  under- 
standable that  appellant  should  seek  to  enlarge  the 
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contractual  undertaking  considering  the  meager  fact- 
ual support  the  record  affords  its  claim  on  this  item. 
Those  facts  disclose  not  only  a  complete  and  compe- 
tent discharge  of  appellees'  undertaking,  but  a  strong 
suggestion  that  this  part  of  the  vessel's  equipment 
was  mishandled  and  damaged  because  of  either  an 
imperfect  understanding  of  proper  maintenance  or 
disregard  of  the  rules  of  good  marine  practice.  The 
failure  of  the  telemotor  within  a  few  hours  after 
the  vessel's  departure  is  an  additional  illustration, 
of  which  the  record  affords  many  more,  that  the  crew 
of  the  "Urania"  was  incapable  of  handling  the  ship 
through   inexperience   or   incompetence   or  both. 

There  is  little  need  to  detail  the  steps  taken  by 
appellees  to  perform  this  part  of  the  contract.  Skilled 
machinists  and  electricians  employed  by  appellees, 
after  lubricating  the  system  and  making  the  necessary 
examinations  and  tests,  proved  the  telemotor  in  good 
working  order  (Aps.  1469-74,  1547-54).  The  tele- 
motor system  functioned  perfectly  on  the  sea  trial 
of  the  ''Urania,"  no  difficulty  of  any  kind  having  been 
experienced  in  its  operations,  according  to  Mr.  Gal- 
lagher, who  was  passing  on  the  vessel  for  classification 
by  the  American  Bureau  of  Shipping  (Aps.  1642, 
1659).  Apparently  Mr.  Gallagher  could  not  express 
the  same  satisfaction  with  the  chief  engineer,  whom 
he  requested  be  withdrawn  from  the  throttle  (Aps. 
384).  Mr.  Williams  also  stated  that  during  the  sea 
trial  the  vessel  ''steered  and  obeyed  the  rudder"  prop- 
erly (Aps.  360).  The  system  was  functioning  properly 
when  the  vessel  sailed  and  no  trouble  was  encountered 
until  the  vessel  was  "about  six  miles  outside  of  Port 
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Angeles"  (Aps.  656).  Mr.  Short,  the  electrician  who 
effected  repairs  to  the  telemotor  at  Port  Angeles, 
stated  that  the  system  was  oscillating  because  certain 
working  parts  had  gotten  out  of  proper  mechanical 
adjustment  (Aps.  1542).  He  expressed  the  opinion  that 
the  system  had  been  ''tampered  with"  because  the 
cover  enclosing  that  part  of  the  steering  engine  where 
he  effected  the  adjustment,  had  been  removed  prior  to 
his  arrival  on  board  (Aps.  1537).  Mr.  Clarke,  sur- 
veyor sent  by  appellant's  agent  to  Port  Angeles  to 
correct  the  telemotor,  testified  the  vessel's  chief  engi- 
neer had  advised  him  that  he  attempted  to  remedy  the 
trouble  before  Mr.  Clarke  arrived,  thus  lending  sup- 
port to  the  opinion  expressed  by  Mr.  Short  (Aps.  775). 
Appellant's  theory  that  a  broken  wire  caused  the 
breakdown  is  untenable  in  view  of  Mr.  Gallagher's 
report  that  the  whole  electrical  system  had  been  meas- 
ured by  megger  and  all  circuits  restored  to  good  order 
(Aps.  1660),  and  Mr.  Short's  testimony  that  he  had 
established  there  was  continuity  in  the  wiring  and 
that  the  electrical  system  was  intact  before  any  other 
tests  were  made  (Aps.  1530).  In  sum,  proof  is  entirely 
lacking  that  the  telemotor  breakdown  was  caused  by 
negligence  on  the  part  of  appellees. 

Burden  of  Proof 

Appellant  cites  Pan-American  Petroleum  T.  Co.  v. 
Robins  Dry  D,  &  R.  Co.,  281  Fed.  97  (CCA.  2d, 
1922)  under  the  heading  in  its  brief,  ''Failure  of  Tele- 
motor Steering  System,"  apparently  to  sustain  the 
proposition  that  the  burden  of  proof  rests  upon  appel- 
lees to  show  that  the  damages  were  not  proximately 
caused  by  some  negligent  act  or  omission  by  them  (Ap- 
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pellant's  Br.  34-37).  The  rule  of  the  cited  case  ap- 
plies neither  to  the  claim  for  telemotor  failure  nor  to 
the  issues  raised  by  main  engine  breakdowns  and 
Clayton  boiler,  as  urged  by  appellant.  The  Pan-Ameri- 
can case  does  not  apply  because  first,  the  defendant 
in  that  case  had  exclusive  custody  of  the  bailed  article. 
Here  appellant  never  relinquished  control  of  the  ship, 
or  any  part  thereof. 

The  general  rule  in  the  law  of  bailment  concerning 
burden  of  proof  is  that  in  an  action  by  the  bailor 
against  a  bailee  for  loss  of  or  damage  to  the  bailed 
property,  after  the  bailor  has  proved  the  bailment  and 
failure  of  the  bailee  to  deliver  the  property  upon  de- 
mand, or  proved  redelivery  of  the  property  in  a  de- 
fective condition,  the  burden  of  going  forward  with 
the  evidence  is  upon  the  bailee  to  show  that  the  loss 
or  damage  was  not  due  to  his  negligence.  The  burden 
of  proof,  of  course,  never  shifts,  but  the  burden  of 
going  forward  with  the  evidence  is  upon  the  bailee 
by  reason  of  a  legal  presumption  operating  in  favor 
of  the  bailor  in  such  circumstances.  Here  appellant 
wholly  failed  to  sustain  its  burden  of  proof  that  the 
bailed  article  was  redelivered  in  a  defective  condition, 
in  consequence  of  which  appellees  had  no  presumption 
to  meet.  But  even  if  appellant  had  sustained  such 
burden,  the  general  rule  announced  would  not  apply 
since  the  appellees  did  not  have  exclusive  possession 
of  the  property.  The  rule  is  that  when  the  bailor  re- 
tains control  over  the  property  or  when  the  property 
is  in  the  mutual  custody  of  bailor  and  bailee,  the 
burden  of  proof  rests  on  the  bailor  as  in  any  case  of  al- 
leged negligence.  8  C.J.S.  347,  Bailments,  Sec.  50, 
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6  Am.  Jur.  461,  Bailments,  Sec.  381,  The  DuPont,  14, 
F.  Supp.  193  (D.C.  Md.  1936),  Moe  v.  American  Ice 
&  Cold  Storage  Co.,  30  Wn.(2d)  51,  190  P.  (2d)  755 
(1948).  Indeed,  this  rule  is  recognized  by  the  court 
in  the  Pan-American  case,  where  the  court  says  at 
page  107: 

"It  will  be  admitted  that  the  rule  which  raises 
a  presumption  of  negligence  in  the  bailee,  where 
goods  are  delivered  in  good  condition,  does  not 
apply  if  the  possession  of  the  bailee  has  not  been 
exclusive  of  the  bailor." 

Another  feature  which  distinguishes  the  Pan-Amer- 
ican case  from  the  instant  case  is  that  the  collision 
in  the  cited  case  occurred  immediately  upon  the  ship's 
being  returned  to  the  owners.  Here  the  breakdowns 
of  the  main  engine  occurred  after  the  vessel  had  trav- 
eled 2400  miles.  Surely  there  is  no  rule  of  law  which 
requires  the  repair  yard  to  establish  affirmatively  the 
cause  of  such  breakdowns.  The  difficulties  of  such 
proof  would  be  insurmountable,  especially  where,  as 
here,  the  owners  did  not  notify  the  yard  of  the  break- 
downs until  the  ship  had  sailed  for  foreign  waters,  and 
the  owners  either  refused  or  neglected  to  make  avail- 
able to  the  yard,  the  damaged  ship  and  its  component 
parts. 

The  correct  rule  to  be  applied  in  the  instant  case 
respecting  burden  of  proof  is  concisely  stated  in  a 
recent  opinion  of  the  United  States  Court  of  Appeals 
for  the  Sixth  Circuit.  In  that  case,  the  vessel  was  li- 
beled after  an  accident  in  which  a  tug  capsized  while 
furnishing  services  to  the  vessel,  which  was  stranded 
on  a  bar.  The  issues  raised  by  the  libel  was  whether 
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the  owners  of  the  ship,  acting  through  the  master  and 
crew,  were  guilty  of  negligent  acts  proximately  caus- 
ing the  capsizing  of  the  tug.  In  discussing  this  issue, 
Judge  Hamilton  said  in  his  opinion: 

*'It  is  not  enough  for  the  libellant  to  prove  that 
the  negligence  might  perhaps  have  caused  the 
injury.  If  the  injury  complained  of  might  well 
have  resulted  from  one  of  many  causes,  it  is  in- 
cumbent upon  the  libellant  to  produce  evidence 
which  will  exclude  the  operation  of  those  causes 
for  which  the  Master  or  the  crew  is  under  no 
legal  obligation.  If  the  cause  of  the  injury  may 
be  as  reasonably  attributed  to  an  act  for  which 
the  Master  and  crew  are  not  liable  as  to  one  for 
which  they  are,  the  libellant  has  not  sustained 
the  burden  of  fastening  tortious  conduct  upon 
the  Master  or  crew.  The  evidence  showing  neg- 
ligence must  come  from  witnesses  who  speak  as 
knowers,  not  as  guessers."  America-B.  F.  Jones 
(6  CCA.)  1945  A.M.C  987,  991. 

Damages 

Concerning  this  issue,  the  sole  item  which  would 
appear  to  warrant  discussion  is  Cross-Libel  Item  No. 
15  (See  Appellant's  Br.  38)  which  is  denominated 
'^Loss  of  profits  during  corrective  repairs  *  *  * 
$7000.00."  Appellant's  proof  wholly  failed  as  to  this 
item  since  there  is  no  evidence  that  the  vessel  would 
have  been  profitably  engaged  during  the  period  of  the 
repairs.  There  is  complete  lack  of  evidence  of  what 
"the  charter  market  was  for  a  vessel  of  this  type  dur- 
ing the  period  of  the  breakdown"  (See  remarks  of 
District  Judge  quoted  in  Appellant's  Br.  52).  To  sup- 
port its  contention  that  its  proffered  exhibit  of  char- 
ter party  of  the  vessel  in  December,  1948,  was  ad- 
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missible,  appellant  cites  The  Penelopi,  148  F.(2d)  884 
(C.C.A.2d,  1945).  We  do  not  believe  that  the  holding 
of  this  case  goes  so  far  as  to  allow  admission  of  evi- 
dence as  to  profits  made  by  the  vessel  on  a  later  voy- 
age in  distant  waters.  It  must  be  kept  in  mind  that 
the  voyage  on  which  the  breakdowns  occurred  was  the 
maiden  voyage  of  the  "Urania"  for  the  appellant, 
and  the  product  which  was  carried  on  the  December 
charter  party  was  ''Benzene  (Benzol)"  (See  exhibit 
attached  to  back  cover  of  appellant's  brief).  There 
is  no  showing  in  the  record  that  the  "Urania"  was 
equipped  to  carry  this  product  when  she  left  appellees' 
yard.  We  submit,  in  any  event,  that  evidence  of  the 
December  charter  party  was  properly  excluded  for 
the  reasons  advanced  by  appellees'  proctors  (Appel- 
lant's Br.  50-52). 

CONCLUSION 

To  summarize  appellees'  position  on  the  main  engine 
breakdowns : 

(1)  Appellees  had  no  duty  respecting  work  on  the 
main  engine  other  than  to  obey  the  orders  and  instruc- 
tions of  appellant  under  the  supervision  and  control  of 
its  authorized  agents; 

(2)  Even  had  appelless  undertaken  responsibility 
for  this  work,  the  work  as  accomplished  was  in  all 
respects  performed  in  a  competent  and  workmanlike 
manner; 

(3)  Appellant  has  wholly  failed  in  its  attempt  to 
relate  the  breakdowns  to  work  performed  at  appellees' 
yard. 
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Respecting  the  Clayton  boiler  and  telemotor,  we 
submit: 

(1)  Appellant  has  not  sustained  its  burden  of 
proof  that  the  failures  of  these  units  was  due  to  any 
act  or  omission  by  appellees ; 

(2)  The  preponderance  of  evidence  adduced  con- 
cerning these  items  affirmatively  shows  that  such 
failures  were  caused  by  the  negligence  of  appellant's 
own  servants. 

The  trial  of  this  action  consumed  nine  court  days 
and  included  the  testimony  of  35  witnesses.  Despite 
the  length  of  the  case  and  the  technical  nature  of  the 
evidence,  the  District  Judge  was  not  beset  by  any 
doubts  in  reaching  his  decision.  His  comprehensive 
and  analytical  opinion  delivered  at  the  close  of  argu- 
ment contains  a  thoughtful  evaluation  of  all  the  evi- 
dence. 

He  found  no  merit  in  any  of  the  contentions  ad- 
vanced by  appellant.  In  large  measure  the  appellant 
acquiesced  in  the  court's  findings  by  abandoning  on 
appeal  many  of  the  contentions  it  urged  most  vigor- 
ously below.  We  are  confident  that  this  Court,  after  it 
has  considered  the  record  and  the  briefs,  will  be  as 
firmly  convinced  as  was  the  District  Judge  that  ap- 
pellant has  not  sustained  its  burden  on  any  of  the 
issues,  and  will  affirm  the  decree  in  all  particulars. 

Respectfully  submitted, 

Todd,  Hokanson  &  White, 
Russell  V.  Hokanson, 
Richard  S.  White, 

Proctors  for  Appellees. 
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Appellant  will  reply  to  the  points  discussed  in 
appellees'  brief  in  the  same  order  in  which  these 
points  were  set  out  therein. 

I. 

Work  Performed  by  Appellees'  Emloyees  on  the  Oil 
Cooler,  Teleniotor  and  Clayton  Heating  Boiler  Was  Done 
Under  Contract  and  Not  Merely  on  the  Basis  of  Loaned 
Servants. 
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Appellees  contend  that  their  contractual  under- 
taking was  limited  to  lending  personnel  to  work 
under  appellant's  supervision  and  control  (Ap- 
pellees' Br.  2). 

An  examination  of  Item  No.  1  of  the  contract  for 
extra  work  (Lbts.  Ex.  No.  4,  Aps.  254)  will  dis- 
close that,  although  the  appellees  undertook  in  the 
first  sentence  to  furnish  diesel  engine  machinists 
to  "work  in  the  engine  room  as  directed  by  tiie 
cnief  engineer"  (Aps.  255),  other  and  subsequent 
work  specified  and  set  out  under  that  item  of  the 
contract  was  to  be  performed  by  appellees  them- 
selves as  their  own  undertaking.  Much  of  this  work 
was  done  ashore  in  appellees'  shops  and  yard,  such 
as  installation  of  new  liners  in  five  cylinders, 
grinding,  testing  and  repacking  of  various  valves, 
and  shop  work  in  cleaning  and  testing  the  heat 
exchangers  and  coolers   (Aps.  575-578). 

Further  proof  that  such  work  was  done  under 
the  supervision  and  control  of  appellees  is  found 
in  the  testimony  of  Mr.  Harper,  appellees'  chief 
accountant.  He  testified  that  time  of  shipyard  em- 
ployees working  under  the  supervision  of  appellees' 
foremen,  was  charged  to  this  work  (Aps.  409),  and 
appellees  justified  the  charges  for  extra  work  by 
showing  an  item  of  $10,978.00  overhead  on  a  total 
of  $28,145.82  cost  of  labor,  stores  and  material  for 
tlic  extra  work  performed,  and  claimed  that  such 
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overhead  charge  was  not  unreasonable  or  excessive 
in  amount  (Lbts.  Ex.  12,  Aps.  413,  434).  Again, 
as  to  the  engine  repairs  under  Item  No.  1  of  the 
extra  work  contract,  appellees  show  a  total  labor 
cost  of  $1156.28  and  charged  as  overhead  on  this 
labor  cost  the  sum  of  $739.21  (Aps.  415).  The 
overhead  included  supervision,  other  than  fore- 
men's salaries,  which  were  actually  included  in  the 
labor  charges  (Aps.  432).  Do  appellees  intend  this 
court  to  believe  that  they  were  only  loaning  em- 
ployees and  workmen  to  do  all  the  work  on  the 
engines  under  Item  No.  1  of  the  extra  work  con- 
tract and  still  appellees  were  charging  almost  60% 
of  the  labor  cost  as  overhead? 

In  The  St.  Louis  (CCA  2)  296  Fed.  855,  1924 
A.M.C.  444,  the  Second  Circuit  Court  recognized, 
in  a  case  where  repairs  on  a  ship  were  undertaken 
by  a  shipyard,  similar  to  the  present  case,  that  the 
shipyard  could  not  avoid  liability  merely  because 
the  ship's  officers  and  crew  participated  in  repair 
work  being  performed  on  the  vessel.  The  court 
said: 

"The  contract  for  reconditioning  the  St. 
Louis  and  other  vessels  belonging  to  libelants 
was  one  of  bailment  (Pan  American  v.  Robins 
[C.C.A.]  281  Fed.  97),  and  respondents,  the 
bailees,  were  to  do  the  work  with  their  own 
servants,  at  their  own  yard.  That  contempora- 


neously  libelants  were  to  do,  and  were  doing, 
other  work  is  immaterial." 

The   St.   Louis,   296   Fed.    855,    857,    1924 
A.M.C.  444. 

Appellees  maintain  in  their  brief  that  the  par- 
ticular work  performed  by  them  on  the  lubricating 
oil  cooler  was  examined  by  an  assistant  engineer 
of  the  "Urania"  and  by  Mr.  Gallagher,  a  surveyor, 
and  that  since  neither  of  these  persons  objected  to 
the  manner  in  which  the  work  on  the  coolers  had 
been  performed,  no  complaint  by  appellant  can  be 
considered  at  this  time  (Appellees'  Br.  6).  It  should 
be  remembered,  however,  that  the  work  on  the 
coolers  was  performed  in  appellees'  shore  shops, 
and  the  record  indicates  that  neither  the  ship's 
engineer  nor  Mr.  Gallagher  v/as  present  in  the 
shops  during  the  cleaning  and  repair  of  the  cool- 
ers. In  fact,  Mr.  Gallagher,  the  surveyor,  is  shown 
only  to  have  been  present  in  the  ship  with  the  engi- 
neer for  "I  suppose  five  minutes  or  so,  maybe  10 
minutes"  (Aps.  1447)  after  the  first  cooler  had 
been  tested  by  appellees'  pipe  shop  foreman  (Aps. 
1449).  In  addition  to  the  above,  we  have  the  fol- 
lowing testimony  given  by  the  chief  engineer  of 
the  "Urania": 

*'Q.  Did  you  or  anybody  concerned  with  the  ship 
do  any  work  on  this  cooler? 

A.  No,  nothing"   (Aps.  716.) 


"Q.  I  understand.  My  question  is  did  you  clean 
the  water  pipes  leading  into  the  cooler? 

A.  No.  The  unit  and  the  cooler  itself  was  taken 
care  of  by  the  shop."  (Aps.  739.) 

Appellees'  pipe  shop  foreman  testified  in  detail  as 
to  what  work  he  and  the  shipyard  employees  per- 
formed on  the  coolers  (Aps.  1438).  He  testified 
that  the  chief  engineer  of  the  "Urania"  did  not 
specify  the  type  of  cleaning  fluid  or  solution  that 
was  used  in  cleaning  the  heat  exchangers  or  cool- 
ers (Aps.  1454).  Nowhere  in  the  record  does  it 
appear  that  crew  members  or  representatives  of 
appellant  participated  in  the  work  on  the  coolers, 
or  were  even  present  during  such  work,  except 
for  the  few  minutes  that  Mr.  Gallagher  and  the 
assistant  engineer  are  reported  to  have  been  pres- 
ent after  at  least  part  of  the  testing  of  the  cool- 
ers had  been  completed. 

Even  if  appellant's  representatives  had  been 
present  and  had  participated  to  some  extent  in 
such  work,  we  submit  that  appellees  cannot  be 
relieved  from  their  failure  to  properly  perform 
their  obligations  as  undertaken  in  the  extra  work 
contract.  Thus,  it  has  been  held  by  the  same  court 
in  which  this  case  was  tried  that  inspection  of 
repair  work  on  a  ship  by  a  chief  engineer  does 
not  waive  defects  and  negligent  performance  by 
a  shipyard.  In  The  West  Katan  (W.  D.  Wash.)  1929 
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inspection  of  a  defective  piston  head  supplied  by 
a  shipyard  for  the  main  engine  of  a  vessel.  The 
court  said: 

"Holes  were  drilled  in  the  lower  surface  of 
the  casting  for  the  removal  of  the  core  or 
cores  after  the  casting.  The  then  Chief  Engi- 
neer upon  the  respondent  vessel,  evidently  be- 
fore the  holes  were  thereafter  plugged,  and 
while  the  piston  was  at  the  plant  where  it  was 
being  machined  for  libellant,  upon  his  inspec- 
tion, noticed  the  thinness  of  the  lower  side  of 
the  piston.  The  nature  of  the  Chief  Engineer's 
employment  was  not  such,  however,  as  to 
authorize  him  to  waive  for  claimant  such  de- 
fect. Neither  was  the  inspection  of  the  piston 
head  in  its  making  by  other  agents  of  the 
owner  of  such  a  nature  as  to  relieve  libellant 
from  its  implied  warranty." 

The  West  Katan,  1929  A.M.C.  1559,  1565. 

The  Second  Circuit  Court  of  Appeals  has  held  to 
the  same  effect  in  West  Nohno  (CCA  2)  21  F.  2nd 
304,  1927  A.M.C.  1581,  1584.  The  decision  of  the 
Second  Circuit  Court  of  Appeals  in  The  St.  Louis, 
supra,  as  previously  quoted  herein,  also  supports 
this  rule,  as  does  the  decision  of  this  court  in  The 
Ecuador  (CCA  9)  1926  A.M.C.  342,  10  F.  2nd  769, 
and  of  the  Second  Circuit  Court  of  Appeals  in  Pan- 
American  Petroleum.  T.  Co.  v.  Robins  Dry  D.  C^ 
R.  Co.  (CCA  2)  281  F.  97,  cert.  den.  259  U.  S.  586, 
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66  L.  Ed.  1076,  as  discussed  in  appellant's  opening 
brief. 

The  doctrine  of  loaned  servant,  which  appellees 
seek  to  apply  in  this  case,  is  not  applicable  for  the 
reason  that  appellees  assume  that  their  servants 
were  loaned  to  appellant,  whereas  in  fact  appellees 
had  control  and  supervision  over  the  particular 
work  out  of  which  the  claims  in  the  cross  libel 
arise. 

Appellees  cite  Atlantic  Transport  v.  Coneys 
(CCA  2)  82  Fed.  177  in  support  of  thier  position. 
The  following  statement  from  the  opinion  of  the 
Circuit  Court  in  that  case  will  demonstrate  the  fal- 
lacy of  attempting  to  apply  the  loaned  servant 
doctrine  to  the  present  case. 

""  *  "  it  is  true  that  the  officers  of  defendant 
corporation  (the  shipowner)  had  some  gen- 
eral power  to  direct  how  alterations  and  re- 
pairs should  be  made,  but  they  had  no  particu- 
lar power  *to  direct  and  control  the  manner 
of  performing  the  very  work  in  which  the 
carelessness  occurred,'  and  [that]  the  exist- 
ence or  nonexistence  of  such  kind  of  power  is 
the  real  question  in  the  case." 

Atlantic   Transport   v.   Coneys    (CCA   2) 
82  Fed.  177,  180. 

The  general  rule  on  this  doctrine  of  loaned  servant 

is  stated  in  American  Jurisprudence,  as  follows: 

''If  he  (the  master)  does  not  surrender  full 
iull  control  over  the  servant,  he  remains  liable 
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for  his  negligence  during  the  time  he  acts  for 
the  person  to  whom  he  is  loaned." 

35  Am.  Juris.,  Master  &.  Servant,   §541, 
p.  971. 

In  summary  of  this  point,  it  seems  clear  from 
the  record  that  although  the  chief  engineer  of  the 
''Urania"  may  have  supervised  the  work  of  appel- 
lees' machinists  performed  in  the  engine  room  of 
the  vessel  (Aps.  361),  he  did  not  supervise  other 
work  performed,  such  as  cleaning  and  testing  of 
the  oil  cooler  and  testing  and  repair  of  the  Clay- 
ton heating  boiler,  which  work  appellees  undertook 
to  perform  in  their  shore  shops  with  their  own  em- 
ployees and  using  their  own  supervisory  personnel. 
For  the  negligent  performance  of  such  work  appel- 
lees should  be  held  liable  to  appellant  in  this  case. 
Obviously,  at  some  point  the  desired  repair  work 
on  a  vessel  must  be  specified  and  requested  by  the 
representatives  of  the  shipowner.  Surely  this  in 
itself  should  not  constitute  action  which  would  re- 
lieve appellees  of  their  contractual  obligation  to 
properly  perform  the  work. 

il. 
Appc'lluiit  Proved  by  a  Preponderance  of  the  Evidence 
a  Breach  of  Duly  by  Appellees  and  Their  Employees  in 
Perf<>rniinfj  llie  Work   on   the   Oil   Cooler  of   t!ie  Main 
l*]njiine. 

Appellees  next  contend  that  the  test,  including 
the  50-pound  pressure  applied  to  the  cooler,  was 
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adequate,  relying  on  the  opinions  of  several  of  their 
witnesses  to  substantiate  the  contention  (Appel- 
lees' Br.  13).  Yet  the  fact  remains  uncontradicted 
on  the  record  that  the  operating  manual  of  the 
engine  manufacturer  specified  a  test  pressure  of 
four  times  the  amount  used  by  appellees  on  the 
cooler  (Respondent's  Ex.  A-16,  Appellant's  Br.  23). 
Appellees  seek  to  dismiss  this  very  important  fact 
by  merely  stating  that  '*it  is  abundantly  clear  from 
the  testimony  that  none  of  this  data  is  applicable 
in  determining  whether  a  proper  test  was  used  by 
Mr.  Oakland"   (Appellees'  Br.  12). 

We  submit  that  the  opinions  of  appellees'  wit- 
nesses cannot  and  should  not  be  substituted  for  the 
fact  of  the  specific  instructions  of  the  engine  man- 
ufacturer as  to  a  proper  test  pressure  on  the  cooler, 
nor  can  it  be  persuasively  argued  that  such  data 
in  the  operating  manual  was  only  placed  therein 
to  show  extreme  maximum  pressures.  The  purpose 
of  the  manual  was  to  serve  as  a  guide  in  the  oper- 
ation, maintenance  and  repair  of  the  engine  and 
accessories.  Certainly  the  manufacturer  intended 
the  data  to  be  used  as  a  guide  in  determining  the 
extent  of  pressure  to  be  applied  in  testing  the  unit 
for  leakage,  rather  than  merely  to  report  the 
"breaking  point"  maximum  pressures  that  had 
been  applied  to  the  imit  during  the  course  of  manu- 
facture. 
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III. 

The  Negligence  of  Appellees  Was  Proved  by  a  Pre- 
ponderance of  the  Evidence  to  be  the  Proximate  Cause 
of  the  Breakdowns  of  the  Vessel. 

Appellees'  brief,  in  discussing  this  point,  entirely 
disregards  the  affirmative  testimony  of  several 
witnesses  who  examined  the  ''Urania"  after  break- 
downs and  arrival  at  Los  Angeles  and  who  uni- 
formly stated  the  cause  of  the  breakdowns  to  be 
galling  of  the  helical  timing  gears  due  to  poor 
lubrication  attributable  to  leaks  actually  found  in 
the  oil  cooler.  Testimony  of  these  witnesses  has 
already  been  identified,  with  reference  to  the 
Apostles,  in  Appellant's  Opening  Brief  (pp.  12-15) 
and  will  not  be  repeated  herein. 

Likewise,  the  testimony  of  the  same  qualified 
witnesses  eliminated  any  other  possible  causes  of 
the  breakdowns,  and  the  testimony  of  these  expert 
witnesses  is  identified  with  Apostle  references  in 
Appellant's  Opening  Brief  (pp.  15-17). 

Appellees  in  their  brief  seek  by  reference  to  iso- 
lated questions  and  answers  of  these  same  wit- 
nesses to  convince  this  court  that  such  threads  of 
testimony  preponderate  over  the  accumulation  of 
other  testimony  to  the  contrary  (Appellees'  Br.  19- 
21 ) .  Certainly,  an  examination  of  the  testimony  of 
witnesses  Dupuy,  Pike,  Summers,  S.  W.  Newell, 
M.  L.  Newell  and  N.  A.  Cross,  in  its  entiretj^  will 
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convince  this  court  that  the  witnesses  did  in  fact 
ehminate  other  possible  causes,  including  those 
causes  advanced  by  appellees. 

IV. 

Clayton  Heating  Boiler 

Appellees  maintain  in  their  brief  that  appellant's 
proof  of  malperformance  and  damage  as  to  this 
unit  is  dependent  upon  ''gossip"  and  "self-serving" 
statements  (Appellees'  Br.  35). 

The  gossip  referred  to  by  appellees  is  the  sworn 
testimony  of  the  service  representative  of  the  man- 
ufacturer of  the  heating  boiler  who  personally 
v/ent  aboard  the  vessel  at  Los  Angeles  after  break- 
downs and  removed  the  unit  to  the  manufacturer's 
lepair  shop  ashore  for  repairs,  and  later  reinstalled 
the  unit  aboard  the  vessel,  making  necessary  ad- 
justments thereon  (Aps.  823-825).  Who  could  pos- 
sibly be  in  a  better  position  to  state  the  nature  of 
damage  to  the  pumps  on  the  boiler? 

To  be  sure,  the  v/itness  candidly  stated  that  he 
did  not  make  all  the  repairs  himself,  the  work 
having  been  performed  in  the  ordinary  course  of 
the  manufacturer's  business,  and  the  findings  of 
the  persons  actually  performing  the  repairs  having 
been  incorporated  into  a  routine  report  prepared 
by  the  witness  (Aps.  828).  We  submit  that  the 
testimony  and  Respondent's  Exhibit  A-15  are  com- 
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petent  to  show  the  nature,  extent  and  cause  of  the 
damage. 

In  addition,  the  chief  engineer  described  how  he 
found  broken  parts  or  pieces  in  the  pump  of  the 
boiler  when  it  was  dismantled  after  breakdown 
(Aps.  744).  Appellees  concede  in  their  brief  that 
the  pump  on  the  boiler  was  not  functioning  prop- 
erly on  "the  very  day  that  the  'Urania'  sailed  from 
appellees'  yard,"  resulting  in  efforts  being  made  on 
October  15  to  further  repair  the  unit  (Appellees' 
Br.  37).  Surveyor  Clarke,  who  at  the  time  of  tes- 
tifying in  this  case  was  employed  by  appellees' 
California  affiliate.  Commercial  Ship  Repair,  Inc., 
(Aps.  769)  admitted  that  the  pump  of  the  boiler 
was  not  disassembled  for  inspection  when  these 
further  repairs  were  attempted  on  the  date  of  de- 
parture from  the  appellees'  yard  (Aps.  758).  He 
was  only  able  to  testify  that  no  leaks  were  ob- 
served after  replacement  of  certain  packing  in  the 
pump  and  removal  of  emulsified  oil. 

V. 

Teleinotor  Steorhiji  Sysleni 

Appellees  seek  in  their  brief  to  absolve  them- 
selves of  any  liability  for  breakdown  of  the  steer- 
ing system  by  claiming  that  their  contract  obliga- 
tion was  limited  to  testing  out  and  lubrication  of 
parts  (Appellees'  Br.  38). 
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The  record  shows,  however,  that  appellees'  work- 
men actually  hooked  up  the  wiring  in  the  steer- 
ing system  which  was  found  to  be  partially  dis^ 
connected  (Aps.  1547).  Certainly,  such  work  was 
not  gratuitously  performed  by  appellees,  and 
whether  it  is  of  a  type  coming  within  the  classifi- 
cation of  "testing  out"  as  used  in  the  contract,  or 
the  description  of  "repair"  as  used  in  Appellant's 
Brief,  the  record  shows  that  it  was  performed  by 
appellees  without  suggestion  of  any  supervision  or 
attempted  control  by  appellant,  and  hence  appel- 
lees should  be  liable  for  damages  resulting  from 
breakdown  proved  to  have  been  due  to  improper 
connecting  up  or  adjustment  of  the  unit  (Aps. 
766,  1538).  In  fact,  appellees'  electrical  foremen 
undertook  to  instruct  the  chief  engineer  of  the 
"Urania"  as  to  proper  operation  of  the  telemotor 
steering  system,  which  would  tend  to  negative  any 
claim  that  work  performed  on  this  unit  was  under 
the  control  or  supervision  of  appellant's  employees 
(Aps.  1548). 

CONCLUSION 

The  court  below  was  of  the  opinion  that  appel- 
lant had  failed  to  prove  by  a  preponderance  of  the 
evidence  that  the  various  breakdowns  and  failures 
on  the  vessel  were  caused  by  malperformance  or 
nonperformance  of  appellees'  obligations.  It  is  re- 
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spectfully  submitted  that  these  conclusions  of  the 
trial  court  are  contrary  to  the  evidence  as  dis- 
cussed in  appellant's  brief. 

We  therefore  submit  that  the  decree  of  the  court 
below  should  be  reversed. 

Respectfully  submitted, 

Merritt,  Summers  &  Bucey, 
Lane  Summers, 
Charles  B.  Howard, 

Proctors  for  Appellant. 
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2  Samuel  D.  Collins  vs. 

In  the  United  States  District  Court  for  the  Northern 
District  of  California,  Southern  Division 

Crim.  No.  28983G 

SAMUEL  D.  COLLINS, 

Petitioner, 

vs. 

CLINTON  T.  DUFFY,  Warden  at   San  Quentin 
Prison,  San  Quentin,  California, 

Respondent  and  Defendant. 

PETITION  FOR  WRIT  OF  CERTIORARI 

Appeal  from  an  order  of  the  California  State 
Supreme  Court  denying  petition  for  Writ  of 
Habeas  Corpus. 

Statement  of  Case 

A  petition  for  Writ  of  Habeas  Corpus  was  pre- 
sented to  and  denied  without  hearing  by  the  State 
Court.  Petition  was  numbered  4954  and  the  date 
of  denial  was  March  16,  1949.  The  petitioner  was 
convicted  of  two  charges  of  abortion  and  one  of 
murder  of  the  2d  degree  in  the  Superior  Court  of 
Los  Angeles  County,  Hon.  Clement  D.  Nye  pre- 
siding, case  no.  121566.  Petitioner  presents  his  case 
in  pro  per.  This  case  has  been  appealed  and 
affirmed.  Petitioner  feels  aggrieved  and  is  not  satis- 
fied with  previous  decisions,  he  is  not  satisfied  that 
justice  has  been  done  in  this  case.  Constitutional 
questions  were  not  raised  at  the  trial  nor  on  the 
appeal.    It  now  becomes  the  task  of  petitioner  to 
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bring-  up  these  points  of  Civil  Rights  and  liberties 
and  Federal  questions  because  of  counsel's  negli- 
gence on  these  points. 

Petitioner  contends  that  he  was  denied  'due 
process  of  law'  thruout  the  trial  in  several  instances. 
The  mandate  of  the  law  as  defined  in  the  California 
Penal  Code  was  not  complied  with.  The  mandate 
of  the  law  as  enumerated  and  defined  in  the  Cali- 
fornia State  Constitution  was  not  complied  with. 
The  protection  of  our  own  State  Constitution  was 
denied  the  petitioner.  Evidence  was  introduced  in 
a  manner  that  is  contraiy  to  the  express  provisions 
of  the  State  Constitution  as  well  as  the  Penal  Code. 
Testimony  of  the  alleged  accomplices  was  accepted 
by  the  State  Court  a.s  fact  without  the  required 
corroboration  demanded  by  the  law. 

Petitioner's  conviction  violated  his  Constitutional 
rights  as  expressed  in  the  Fourth  and  Fifth  Amend- 
ments to  the  United  States  Constitution.  This  con- 
viction was  also  in  violation  of  his  Constitutional 
rights  as  expressed  in  the  State  Constitution,  Art.  1 
Sections  13  and  19.  In  the  following  pages  these 
violations  are  listed  and  pointed  out  in  sequence. 

Opening  Statement 

Petitioner  claims  that  the  courts  erred  to  the 
prejudice  of  the  petitioner  in  receiving  in  evidence 
the  testimony  wherein  is  related  a  conversation 
allegedly  heard  over  a  dictograph.  The  prosecutor 
did  not  attempt  to  lay  nor  did  the  courts  require  a 
proper  foundation  for  the  introduction  of  this  testi- 
mony.   No  recordings  or  transcriptions  were  made 
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though  these  records  were  vital  iii  corroborating 
the  claims  of  the  police  that  a  dictograph  had 
actually  been  installed  in  the  defendant's  home. 
The  conversation  or  testimony  credited  to  the  dic- 
tograph does  not  rise  to  the  dignity  of  evidence 
but  is  mere  supposition,  speculation  and  guesswork. 
The  trial  court,  to  give  it  due  credit,  declined  to 
permit  the  alleged  voices  to  be  named,  but  the  pros- 
ecutor persisted,  nevertheless,  in  naming  or  identi- 
fying these  alleged  voices,  and,  this  improper  iden- 
tification was  permitted  to  remain  in  the  record. 
Officer  Lynn  Slaten  had  the  gall  to  testify  that  he 
knew  the  petitioner  very  well  and  could  identify  his 
voice,  when,  as  a  matter  of  fact,  he  had  only  had 
a  little  conversation  with  him  on  two  or  three 
occasions. 

None  of  the  witnesses  could  say  that  he  saw  the 
persons  named  whose  voices  he  claimed  he  heard. 
The  recording  instrument  was  not  introduced  into 
evidence  nor  was  the  receiver.  It  is  the  petitioner's 
contention  that  a  fraud  was  perpetrated  on  the 
court,  the  jury  and  the  petitioner.  The  fraud  con- 
sists in  the  police  claim  that  a  dictograph  was  used 
to  obtain  evidence.  Exce])t  for  the  mere  word, 
uncorroborated,  of  the  police,  we  have  no  physical 
evidence  that  a  dictograph  actually  had  been  used 
in  this  case. 

Section  653h,  California  Penal  Code  permits  the 
use  of  a  dictograph  under  certain  prescribed  con- 
ditions, i.e.,  that  it  must  l)e  installed  by  a  regular, 
salaried  ])olice  officer,  expressly  authorized  thereto 
by  the  head  of  his  office  or  by  a  District  Attorney. 
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This  provision  of  tlie  law  was  not  complied  with. 

If  a  dictograi^h  had  actually  been  installed  it 
would  be  a  violation  of  the  Civil  rights  of  the  peti- 
tioner. It  had  the  effect  of  compelling  the  defendant 
to  be  a  witness  against  himself,  an  act  expressly 
forbidden  by  the  State  Constitution,  as  well  as  the 
Fifth  Amendment  to  the  U.  S.  Constitution.  The 
alleged  installation  of  the  dictograph  required  that 
forcible,  stealthy  entry  be  made  into  the  petitioner's 
home;  it  deprived  him  of  the  right  to  be  secure  in 
his  person,  his  house,  papers  and  effects  .  .  . 

The  Fourth  Amendment  says  that  this  right  shall 
not  be  violated  .  .  .  The  California  State  Consti- 
tution also  says  the  same  thing  .  .  .  that  this  right 
shall  not  1)e  violated.  This  alleged  installation  of  a 
dictograph  was  made  without  a  court  order,  search 
warrant  or  other  judicial  authority.  The  very  exist- 
ence in  the  code  of  Section  653h  is  a  violation  of 
the  People's  Civil  liberties  as  expressed  in  the 
Fourteenth  Amendment  ...  'no  State  shall  make 
nor  enforce  a  law  which  abridges  the  privileges  or 
immunities  of  the  citizens  of  the  United  States'. 
It  is  the  right  and  privilege  of  the  People  to  be 
secure  in  their  homes  against  any  unreasonable 
search  and  seizure  or  any  other  milawful  entry 
into  their  homes. 

At  the  ]3resent  time  in  the  United  States,  the 
question  of  Civil  Rights  and  liberties  is  a  vital 
issue.  These  rights  and  liberties  are  being  accorded 
to  members  of  certain  minority  races,  but  the  rights 
and  liberties  of  the  majority  are  being  wilfully 
ignored  in  most  States.    Shall  the  State  of  Cali- 
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fornia  be  permitted  to  freely  make  and  enforce 
laws  which  abridge  the  most  elementary  and  funda- 
mental rights  of  the  People  ?  Was  the  State  created 
to  serve  the  People  or  were  the  People  created  to 
serve  the  State  and  its  elected  or  appointed  officials  ? 
From  time  immemorial  the  most  conspicuous  fea- 
ture of  history  has  been  the  struggle  between  liberty 
and  authority.  Going  further  along  into  the  tran- 
script we  note  that  the  police  freely  and  cheerfully 
admit  that  they  searched  and  seized  the  personal 
and  private  property  of  the  defendant.  The  testi- 
mony of  state 's  witnesses  and  Everett  Davis,  a  mem- 
ber of  the  search  and  raiding  party,  proves  this 
contention.  See  reporter's  transcript,  page  254, 
lines  6  and  7. 

The  search  of  petitioner's  home  was  made  to 
justify  the  arrest  and  the  arrest  w^as  made  to  justify 
the  search.  The  arrest  was  made  mthout  a  warrant 
but  this  action  does  not  justify  a  search  of  the 
petitioner's  home.  In  Chambers  v.  Florida,  309 
U.  S.  227-228  as  well  as  Malinski  v.  New  York, 
324  U.  S.  401-402-417,  the  U.  S.  Court  ruled  .  .  . 
'the  due  process  of  law  clause  of  the  14th  Amend- 
ment just  as  that  in  the  5th  Amendment  was 
intended  to  guarantee  procedural  standards  ade- 
quate and  appropriate  to  protect  at  all  times  the 
people  charged  with  or  suspected  of  crime  by  those 
holding  power  and  authority". 

In  May  of  1948,  the  District  Court  of  Appeal  at 
Los  Angeles,  in  ruling  on  a  case  brought  by  A.  L. 
Wirin  against  the  Los  Angeles  police,  held  tliat  the 
Fourth   U.   S.   Constitutional  Amendment   and  the 
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California  Constitution,  Article  1,  Section  19,  pro- 
hibited unlawful  search  and  seizure  by  the  police 
or  other  persons  in  authority.  It  set  forth  in 
part:  .  .  .  these  acts  of  the  police  were  contrary  to 
the  provisions  of  the  Fourth  U.  S.  C.  A.  and  the 
California  State  Constitution. 

Here,  petitioner  contends  that  he  w^as  denied 
his  right  to  'due  process  of  law'.  He  was  denied 
the  protection  of  his  own  State  Constitution  as 
well  as  the  protection  of  the  Federal  Constitution 
and  its  Amendments.  He  contends  that  the  Penal 
Code  Section  653h  is  unconstitutional  in  its  entirety; 
that,  one  policeman  can  not  legally  give  permission 
to  another  policeman  to  violate  the  Civil  rights 
and  liberties  of  a  citizen.  No  policeman  can  legally 
authorize  another  gendarme  to  break  into,  or  make 
forcible  entry  into  a  citizen's  home,  either  to  make 
a  search  and  seizure  of  the  citizen's  home  and 
property  or  to  compel  him  in  any  way  to  be  a 
witness  against  himself.  The  police  may  not  justify 
an  arrest  by  a  search  nor  a  search  by  an  arrest 
unless  upon  authority  of  a  search  warrant  issued 
by  a  judge  or  court  which  has  jurisdiction.  These 
acts  of  the  police  are  therefor  unlawful  and  peti- 
tioner is  justified  in  his  grievance. 

The  testimony  of  the  witnesses  indicates  that 
they  were  coached  and  rehearsed  in  their  testimony ; 
the  testimony  of  the  principal  witness  clearly  shows 
manufactured  evidence.  Witness  Delyi  admits  that 
he  went  to  the  home  of  petitioner  at  the  direction  of 
the  police  in  the  case.    He  denies  that  the  police 
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coached  liim  and  told  him  what  to  say.  Why  deny 
that  part  of  it  after  arranging  for  entrapment 
and  manufacture  of  evidence?  Why  would  the 
police  rely  on  the  ingenuity  of  the  witness  when 
the  police  are  admitted  experts  in  the  fine  art  of 
entrapment,  manufacture  of  evidence  and  the  coach- 
ing of  mtnesses? 

All  three  counts  were  tried  together,  counts  1 
and  2  were  prejudicial  to  count  3;  count  3  prej- 
udiced the  other  2  counts.  The  police  created  the 
fiction  that  their  principal  witness,  Delyi,  was  not 
an  accomplice.  It  is  evident  from  the  transcript 
that  this  witness  was  both  a  principal  as  well  as 
accessory  before  and  after  the  fact.  As  such,  his 
testimony  is  subject  to  independent  corroboration 
in  order  to  make  it  credible  and  admissible  into 
evidence.  His  testimony  was  not  corroborated 
within  the  meaning  and  mandate  of  section  1111, 
Penal  code.  The  testimony  of  the  women  had  no 
independent  corroboration,  therefore,  it  behooved 
the  police  to  create  fictional  corroboration  liy  this 
dictograph  hoax.  All  the  testimony  relating  to  the 
dictograph  should  have  been  stricken. 

Inasmuch  as  the  evidence  was  taken  illegally, 
through  search  and  seizure  without  a  warrant  or 
judicial  authority,  none  of  it  was  admissible.  In 
1914  the  U.  S.  Supreme  Court  established  this  rule ; 
If  letters  and  private  documents  can  thus  be  seized 
and  used  in  evidence  .  .  .  the  protection  of  the 
Fourth  Amendment  might  as  well  be  stricken  from 
the  Constitution. 
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In  Agnello  v.  U.  S.,  269  U.  S.  20,  33,  the  court 
said;  'belief,  however  well  founded,  that  an  article 
sought  is  concealed  in  a  dwelling  house  furnishes 
no  justification  for  a  search  of  that  place  without 
a  warrant.  And  such  searches  are  held  unlawful 
notwithstanding  facts  unquestionably  showing  prob- 
able cause'. 

In  Gouled  v.  United  States,  the  U.  S.  Court 
said.  "It  would  not  be  j^ossible  to  add  to  the 
emphasis  with  which  the  framers  of  our  Constitu- 
tion and  this  Court  (in  Boyd  v.  U.  S.  116  U.  S. 
616 ;  in  Weeks  v.  U.  S.,  232  U.  S.  383,  and  in  Silver- 
thorne  Lumber  Co.  v.  U.  S.,  251  U.  S.  385)  have 
declared  the  importance  to  political  liberty  and  to 
the  welfare  of  our  country  of  the  due  observance  of 
the  rights  guaranteed  under  the  Constitution  by 
these  two,  (4th  and  5th)  Amendments  .  .  .  that 
such  rights  are  declared  to  be  indispensible  to  the 
full  enjoyment  of  personal  liberty,  personal  security, 
and  private  property;  that  they  are  to  be  regarded 
as  the  very  essence  of  Constitutional  liberty;  .  .  . 
it  has  been  repeatedly  decided  that  these  Amend- 
ments should  receive  a  liberal  construction  so  as 
to  j)revent  the  stealthy  encroachment  upon  or  a 
gradual  depreciation  of  the  rights  secure  by  them, 
by  imperceptible  practice  of  the  courts  or  by  well 
intentioned  but  mistakenly  over  zealous  executive 
officers. 

In  Michael  Di  Re  v.  U.S.,  No.  61  October  term, 
1947,  the  U.S.  Supreme  Court  again  affirmed  the 
principle   that    evidence    illegally    obtained    is    not 
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admissible  into  evidence.  Again,  in  Anne  Johnson 
vs.  U.S.,  No.  329  October  term,  1947,  the  same  court 
ruled  against  the  admissibility  of  evidence  illegally 
obtained.  In  Albert  Lee  v.  Mississippi,  the  U.S. 
Court  ruled,  upholding  Lee's  contention  that  his 
civil  rights  had  been  abridged  by  the  use  of  illegal 
evidence. 

In  Boyd  v.  U.S.,  6  S.Ct.  524;  116  U.S.  616;  29 
L.Ed.  746,  we  find  .  .  .  "when  the  thing  forbidden 
in  the  5th  Amendment  to  the  L^.S.  Constitution, 
namely,  compelling  a  man  to  be  a  witness  against 
himself,  is  the  subject  of  search  and  seizure  of  his 
private  papers,  it  is  an  unreasonable  search  and 
seizure  within  the  meaning  of  the  Fourth  Amend- 
ment. The  use  of  the  dictograph  and  the  evidence 
obtained  by  unlawful  search  and  seizure  in  the  peti- 
tioner's case  had  the  effect  of  compelling  him  to  be 
a  witness  against  himself  within  the  meaning  of 
the  Fourth  and  Fifth  Amendments  to  the  U.S. 
Constitution. 

In  Wisneiski  v.  U.S.  47  F.  (2d)  825;  the  U.S. 
Court  said,  'Invalid  search  is  not  made  valid  by 
what  it  brings  to  light'. 

In  Michael  Di  Re  v.  L".S.,  supra,  the  U.S.  Court 
said,  'In  law  a  search  is  either  good  or  bad  to  begin 
with  and  does  not  change  character  from  its  suc- 
cess'. 

The  search  and  seizure  in  the  petitioner's  case 
was  bad  to  begin  with  and  was  not  made  legal  l)y 
its  alleged  success.  The  use  of  the  dictograph  was 
bad  in  that  it  was  intended  to  compel  the  petitioner 
to  be  a  witness  against  himself,  in  violation  of  his 
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right  to  'due  process  of  law,  his  Constitutional 
guarantee  of  civil  liberties'  under  both  the  State 
and  Federal  Constitutions. 

The  State  Supreme  Court  was  petitioned  as  fol- 
lows : 

By  an  information  of  the  District  attorney  of 
and  for  the  County  of  Los  Angeles,  petitioner  was 
charged,  in  three  counts,  with  two  crimes  of  abor- 
tion and  one  of  murder,  2d  degree. 

Petitioner  pleaded  not  guilty  to  all  three  charges ; 
the  three  counts  were  tried  together  before  the 
Superior  Court  of  the  State  of  California,  in  and 
for  the  County  of  Los  Angeles,  the  jury  returning 
verdicts  of  guilty  on  the  two  abortion  counts,  and 
the  third  count,  guilty  of  murder  in  the  second 
degree. 

Thereafter,  petitioner  moved  for  a  new  trial, 
which  was  denied  on  March  21, 1946.  Petitioner  then 
appealed  to  the  District  Court  of  Appeals,  Second 
District,  Division  three,  which  Court  affirmed  the 
judgments  and  orders  denying  the  motion  for  new 
trial.  (People  vs.  Collins  80  C.A.  (2d)  526;  182 
p.  2d.  585). 

A  petition  for  rehearing  was  denied  on  July  8, 
1947  and  the  Supreme  Court  of  the  State  of  Cali- 
fornia denied  a  petition  for  hearing  on  July  22, 
1947. 

Petitioner  now  seeks  a  Writ  of  Habeas  Corpus. 

FACTS 

Inasmuch  as  the  testimony  at  the  trial  was  lengthy 
and  the  facts  pertinent  to  this  petition  will  be  dis- 
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cussed  in  detail  infra,  there  follows  a  brief  general 
statement  of  the  evidence  as  presented  at  the  trial. 
The  first  witness  for  the  prosecution,  Mrs.  Crystal 
Louise  Hawkins,  testified  that  on  July  3,  1945, 
while  accomj^anied  by  Mrs.  Helen  Thom])son,  she 
went  to  the  combination  home  and  Office  of  Dr.  S.  D. 
Collins,  your  petitioner;  that  she  told  petitioner 
she  was  pregnant,  but  did  not  want  the  child;  that 
he  thereupon  performed  certain  acts  with  instru- 
ments upon  her  private  parts;  that  several  days 
later  she  passed  a  partly  formed  fetus;  that  about 
a  month  later  she  visited  the  petitioner,  at  which 
time  she  had  a  certain  conversation  with  him  roi^ard- 
ing  Mrs.  Helen  Thompson. 

The  second  witness  for  the  prosecution  was  Mrs. 
Helen  Thompson  who  testified  she  visited  petitioner 
on  June  29,  1945,  in  the  same  condition  as  Mrs. 
Haw^kins  and  in  general  related  a  similar  story. 

The  main  prosecution  witness  regarding  count 
three  was  John  Michael  Delyi.  He  testified  that  he 
and  Margie  F.  Wilson,  though  not  married,  were 
living  together  as  husband  and  wife;  that  in  July 
of  1945,  she  became  quite  ill ;  that  he  took  her  to 
the  petitioner's  office-residence,  where  she  was 
treated  by  petitioner;  that  several  days  later  she 
seemed  worse,  so  he  took  her  again  to  see  petitioner 
who  looked  at  her  and  gave  him  some  pills  for  her 
to  take;  that  she  several  days  later  became  ])ro- 
gressively  worse  and  died. 

Officer  Lynn  Slaten  of  the  Los  Angeles  Police 
Department  testified  that  on  August  4,  1945  he  and 
other  ])olice  officers  were  listening  over  an  instru- 
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ment  to  a  conversation  allegedly  taking  place  in 
petitioner's  office-residence;  that;  over  this  instru- 
ment he  heard  a  man's  and  woman's  voice;  that  the 
microphones  were  in  petitioner's  office  downstairs 
and  in  an  upstairs  sleeping  room,  although  he  did 
not  install  said  microphones;  that  the  hearing  or 
receiving  part  of  this  instrument  was  in  a  house 
directl,y  behind  petitioner's;  that  the  conversation 
v^^as  taken  down  b}^  a  shorthand  reporter;  which 
conversation  Officer  Slaten  then  proceeded  to  testify 
to. 

Officer  Slaten  further  testified  that  later  the  same 
day  he  picked  up  the  petitioner  in  front  of  the 
Receiving  hospital,  by  taking  the  keys  out  of  peti- 
tioner's car  and  telling  him  to  come  along;  that 
after  taking  Mrs.  Hawkins,  who  had  been  with  the 
petitioner,  into  the  hospital,  Officer  Slaten  took 
petitioner  to  his  office-residence  and  there  waited 
for  the  Deputy  District  Attorney,  Ferguson,  Cap- 
tain Thad  Brown,  investigators  Davis  and  Corsini, 
Detrich  and  Pinker  of  the  Police  department  and 
Miss  Adams,  a  short  hand  reporter. 

They  all  entered  petitioner's  office-residence  and 
proceeded  to  the  treatment  room  where  photographs 
were  taken.  Mr.  Davis  gathered  up  instruments. 
as  well  as  bottles  of  medicine  and  other  medical 
appliances;  that  he;  Slaten  removed  a  card  index 
file  of  the  petitioner's. 

Following  Officer  Slaten  as  witnesses  were  Paul 
C.  Miller,  custodian  of  medical  records  at  the  Los 
Angeles  County  General  Hospital,  who  testified  to 
the   hospital   records   of   Mrs.   Hawkins   and   Mrs. 
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Thompson;  Dr.  George  Nador,  who  had  examined 
Mrs.  Hawkins  and  concluded  an  abortion  had  been 
performed  on  her;  Dr.  Wilber  S.  Hill,  who  had 
examined  Mrs.  Thompson,  who  testified  that  he 
diagnosed  her  case  as  an  incomjolete  abortion,  and 
Officer  Everett  P.  Davis,  who  testified  that  he  took 
several  catheters  from  the  petitioner's  office-resi- 
dence while  he  and  the  other  officers  were  there. 

Lorna  Adams,  law  stenographer  of  the  District 
Attorney,  testified  that  she  took  in  shorthand  a 
conversation  purportedly  heard  the  the  earphones  of 
a  dictograph,  and  she  read  the  complete  transcript 
she  had  taken  down.  This  was  the  same  conversa- 
tion testified  to  by  Officer  Slaten,  allegedly  between 
petitioner  and  Mrs.  Hawkins. 

Final  witnesses  for  the  prosecution  were  Thad 
Brown,  Deputy  Chief  of  Police,  whose  testimony 
will  be  quoted  at  length,  infra,  and  Dr.  Frank  R. 
Webb,  the  latter  who  performed  an  autopsy  on 
Margie  Wilson  and  testified  that  she  died  of  acute 
peritonitis,  there  also  being  indications  of  preg- 
nancy; he  was  then  given  most  of  the  instruments 
and  medicines  taken  from  the  petitioner's  office- 
residence  and  identified  them  and  explained  how 
each  was  used. 

The  petition  should  be  granted  for  the  following 
reasons : 

1.  A  Writ  of  Habeas  Corpus  can  properly  be 
issued  under  the  facts  herein. 
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2.  The  evidence  regarding  the  conversations 
allegedly  heard  over  the  dictograph  was  not  admis- 
sible, because  it  violates  the  constitutional  rights  of 
the  petitioner. 

3.  The  corroboration  was  insufficient  because 
Crystal  Hawkins,  Helen  Thompson  and  John  Delvi 
were  accomplices  and  their  testimony  can  not  cor- 
roborate each  other. 

4.  The  medical  instruments,  medical  appliances 
and  the  medicines  should  not  have  been  allowed  in 
evidence  because  the  defendant  was  himself  com- 
pelled to  produce  them. 

It  is  petitioner's  position  that  there  are  grave 
issues  of  civil  rights  concerned  in  this  proceeding 
regarding  the  alleged  crime,  which  said  issues  of 
civil  rights  have  not  been  ruled  upon  to  date. 

1.  A  Writ  of  Habeas  Corpus  can  properly  be 
issued  under  the  facts  herein. 

The  recent  case  of  In  Re  Wallace,  4  C.  (2d) 
933  (1944),  discusses  Habeus  Corpus  and  states  at 
page  938 : 

"A  violation  of  the  defendant's  constitutional 
rights  during  the  trial  leading  to  his  conviction 
is  ground  for  attack  on  the  judgment  in  a 
Habeas  Corpus  proceeding  if  the  petitioner  has 
no  other  adequate  remedy  to  test  the  constitu- 
tionality of  the  proceeding  resulting  in  his 
conviction.  (Citation  of  authorities)" 
Petitioner  has  exhausted  his  rights  of  appeal,  as 
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shown  supra,  and  here  seeks  a  Writ  of  Habeas 
Corpus  upon  the  ground  that  his  constitutional 
rights  were  violated  at  the  trial  which  led  to  his 
conviction. 

2.  The  evidence  regarding  the  conversation  pur- 
portedly heard  over  the  dictograph  was  not  admis- 
sible, because  it  violates  constitutional  rights  of 
petitioner. 

Lynn  Slaten,  police  officer  of  the  Los  Angeles 
Police  Force,  was  permitted  to  testify  (commencing 
R.T.  171/7)  as  to  certain  conversations  he  allegedly 
heard  on  the  4th  day  of  August,  1945.  Ou  voir  dire 
examination,  it  was  established  that  Officer  Slaten 
was  not  present  in  the  room  where  said  conver- 
sations took  place,  but  that  he  heard  same  over  an 
instrument.  There  was  absolutely  no  foundation 
laid  for  this  evidence. 

The  voir  dire  examinaton  of  Officer  Slaten  brought 
out  these  further  facts : 

That  the  alleged  conversations  were  heard  by 
Slaten  at  519  South  Hoover  Street,  (a  building 
admittedly  right  then  in  the  process  of  being  deniol- 
ished  and  moved)  (and  which  it  was  not  sbown 
whether  or  not  there  was  electricity  to  operate  a 
dictograph).  No  showing  was  even  made  as  to  the 
existence  of  this  building  at  that  address  or  that  it 
had  ever,  in  fact  existed.  At  that  address  is  a  vacant 
lot,  which  is  said  to  be  directly  liehind  petitioner's 
office-residence;  that  there  was  a  recording  device 
for  recording  conversations  heard  over  this  instru- 
ment; that  no  records  were  made,  however;  that  the 
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alleged  conversations  were  taken  dowTi  in  shorthand 
by  Lorna  Adams,  a  shorthand  reporter  from  the 
District  Attorney's  office;  that  Officer  Lymi  Slaten 
made  no  personal  notes  of  the  conversations;  tliat 
Mr.  Slaten  did  not  install  the  equipment  either  in 
the  premises  in  which  he  was  supposedly  listening; 
that  he  did  not  witness  the  installation  of  said 
equipment  in  the  residence  of  the  petitioner. 

Counsel  for  petitioner,  at  the  conclusion  of  the 
voir  dire  examination  (R.T.  180/14-181/9)  made  a 
lengthy  objection  to  the  introduction  in  evidence 
of  any  conversation  allegedly  heard  over  this  dic- 
tograph on  the  ground,  among  others,  that  there 
was  no  evidence  as  to  what  manner  and  under  what 
circumstances  the  dictograph  was  installed,  or  the 
kind  and  character  of  the  equipment  that  was  used. 
This  objection  was  over-ruled. 

Thereafter,  Officer  Slaten  was  allowed  to  testify 
as  to  the  complete  conversations  he  allegedly  over- 
heard  over  the  dictograjDh,  the  microphones  of  which 
dictograph  were  allegedly  in  two  rooms  of  the 
office-residence  of  the  petitioner.  He  testified  from 
the  transcript  made  by  the  shorthand  reporter 
Lorna  Adams,  who  it  was  had  taken  down  parts  of 
said  alleged  conversations. 

Basically  the  same  story  that  was  related  by 
Officer  Slaten  was  related  by  Lorna  Adams,  the 
shorthand  reporter,  when  she  testified  later  on  in 
the  trial  (R.T.  268-16—277-20).  Counsel  for  peti- 
tioner, at  the  conclusion  of  Miss  Adams  testimony, 
made  a  motion  to  strike  same,  which  motion  was 
denied  by  the  court. 
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Article  1,  Section  19  of  the  State  Constitution  of 
California  reads  as  follows: 

"The  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers  and  effects,  against 
unreasonable  searches  and  seizures,  shall  not 
be  violated;  and  no  warrant  shall  issue,  but  on 
probable  cause,  supported  by  oath  or  affirma- 
tion, particularly  describina:  the  place  to  be 
searched  and  the  persons  and  thinas  to  be 
seized". 

This  section  of  the  California  Constitution  is 
identical  with  the  Fourth  Amendment  to  the  Con- 
stiution  of  the  United  States,  and  sets  forth  a  fun- 
damental principle  that  the  founders  of  this  country 
and  this  State  deemed  necessary  for  the  protection 
of  its  citizens. 

Article  1,  section  13  of  the  Constitution  of  the 
State  of  California  reads  as  follows: 

"...  No  person  shall  be  twice  put  in  jeopardy 
for  the  same  offense;  nor  be  compelled,  in  any 
criminal  case,  to  be  a  witness  against  him- 
self; .  .  ." 

This  section  is  identical  with  the  Fifth  Amendment 
to  the  Constitution  of  the  United  States. 

The  rights  guaranteed  individuals  by  the  above 
two  articles  of  the  California  Constitution  and  the 
Amendments  to  the  Constitution  of  the  Ignited 
States  are  the  backbone  of  Civil  rights  as  handed 
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dowai  to  us  from  the  English  law.  Mr.  Justice 
Bradley,  in  his  famous  opinion  in  the  case  of  Boyd 
V.  the  United  States,  116  U.S.  616,  (6  Supreme 
Court  521) ,  wherein  he  discussed  at  length  the 
decision  by  Lord  Camden  in  the  case  of  Entick  v. 
Carrington,  19  Howell,  St.Tr.,  1029,  points  out  that 
the  basis  of  the  Fourth  Amendment  to  the  Consti- 
tution was  really  founded  upon  the  issuing  of  writs 
of  assistance  to  the  revenue  officers  in  the  colonies 
by  the  government  of  England.  Justice  Bradley  goes 
on  to  state  that  these  writs  of  assistance  to  revenue 
officers  empowered  them,  in  their  discretion,  to 
search  suspected  places  for  smuggled  goods,  v/hich 
writs  were  pronounced  by  James  Otis  to  be  the 
worst  instrument  of  arbitrary  power,  the  most 
destructive  of  English  liberty  and  the  fundamental 
principles  of  law,  that  ever  was  found  in  an  English 
law  book,  since  they  placed  the  liberty  of  every  man 
in  the  hands  of  every  petty  officer.  It  was  undoubt- 
edly these  writs  of  assistance  that  were  in  the  minds 
of  the  men  who  achieved  our  independence  and  who 
established  the  Constitution  of  the  United  States. 

It  is  apparent  from  the  articles  and  the  amend- 
ments quoted  above  that  the  right  of  a  person  to  be 
secure  in  his  home  is  a  cherished  right  that  has  been 
recognized  since  the  founding  of  our  country. 

Have  we  surrendered  these  rights  to  our  civil 
servants,  the  police  and  other  executive  officers,  or 
have  these  civil  servants  arbitrarily  deprived  us  of 
these  cherished  rights'?  That  is  the  question  before 
this  court  today.   Human  liberty  is  in  danger  when 
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citizens  must  go  into  court  to  prove  that  the  Bill 
of  Rights  liberties  are  theirs  to  practice. 

Wire  tapping,  the  use  of  dictographs,  illegal 
search  and  seizure;  these  practices,  gentlemen,  are 
the  way  of  life  in  a  police  state. 

The  supremacy  of  the  law  commands  that  the 
process  of  governmental  administration,  executive, 
administrative  and  judicial  be  dominated  by  the  law 
and  not  by  man's  arbitrary  caprice. 

Petitioner  contends  that  it  was  not  the  soit  of 
trial  guaranteed  to  him  by  the  Bill  of  Rights.  The 
personal  safety  of  each  and  every  one  of  us  depends 
upon  the  preservation  of  the  inviolability  of  due 
legal  process  uninfluenced  by  any  sort  of  pressure, 
official  or  unofficial. 

It  is  more  important  to  preserve  the  integrity 
of  the  administration  of  criminal  justice  than  that 
any  particular  defendant  should  be  acquitted  or 
convicted. 

With  this  thought  in  mind,  let  us  examine  the  use 
of  the  dictograph  or  dictaphone.  Strangely  enough, 
there  are  relatively  few  cases  in  California  dis- 
cussing the  admissibility  of  evidence  of  conversa- 
tions heard  by  the  use  of  such  equipment.  Two 
cases  in  which  the  evidence  is  held  admissible  are 
People  V.  Schultz,  18  Cal.  App.  (2d)  485,  and  People 
V.  Pustau,  39  Cal.  App.  (2d)  407. 

The  Pustau  case  was  cited  in  the  petitioner's  case 
in  the  District  Court  of  Appeals.  In  neither  of  these 
cases  is  there  any  discussion  from  a  Constitutional 
standpoint,  of  the  admissibility  of  evidence  received 
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the  use  of  a  dictaijln  »ne.  both  cases  seemingly  assum- 
ing that  there  is  no  civil  rights  problem  concerned 
therein.  The  Schultz  case,  at  page  488.  commencing 
at  line  16,  dismisses  the  problem  in  the  following 
language : 

"There  are  other  Avays  of  identifyino-  voices 
than  by  seeing  the  ijarty  who  is  talkina',  and  a 
personals  not  obliged  tu  hear  and  catch  all  of 
the  conversation  in  order  to  relate  the  ]jart  of 
it  which  he  does  hear  and  catch". 

There  was  no  citation  of  authority  fur  this  state- 
ment. 

Seemingly,  the  only  other  recent  Califurnia  case 
discussing  the  use  of  a  dictaphone  or  a  dictograph  is 
the  Pustau  case,  which,  after  quoting  the  above 
statement  from  the  Schultz  case,  goes  on  tu  state 
at  page  41-i.  commencing  at  line  15.  as  follows: 

''Further,  appellant  readily  admitted  his  pres- 
ence at  the  conference  in  question,  as  did  the 
other  bA'o  participants  therein,  and  the  short- 
hand reporter  testified  he  was  familiar  with  the 
voice  of  appellant.  Manifestly,  nu  ju'ejudice 
occurred  to  apjjellant  by  reason  of  the  trial 
court's  ruling  in  this  regard" 

It  seems  rather  strange  that  the  aj^pellate  courts 
of  the  State  of  California  could  pass  over  so  lightly 
fundamental  rights  protected  by  both  the  State  and 
Federal  Constitutions.  By  that  we  do  not  mean  to 
imply  that  other  states  (»f  the  United   States  and 
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even  the  Supreme  Court  of  the  United  States  have 
not  ruled  similarly.  However,  i3etitioner  makes  this 
point,  that  even  admitting  for  the  moment  that 
evidence  received  over  a  dictograph  may,  in  some 
cases,  be  admissible,  the  subject  should  be  thoroughly 
discussed  by  the  courts  and  in  said  discussions  should 
set  up  affirmatively  what  steps  should  be  taken  be- 
fore the  evidence  becomes  admissible. 

Probably  the  leading  case  in  the  Supreme  Court 
of  the  United  States  concerning  this  type  of  evi- 
dence, that  is,  evidence  obtained  by  mechanical 
means  such  as  over  wires  or  with  amplifying  de- 
vices, is  the  case  of  Goldman  v.  United  States,  316 
U.S.  129,  86  Law  Ed.  1322  (1940).  In  this  case, 
federal  agents  in  the  process  of  entrapping  the 
defendants  for  conspiracy  to  violate  the  Bank- 
ruptcy Act,  without  a  search  warrant  planted  a 
dictograph  in  the  office  of  one  of  the  defendants. 
However,  when  the  time  came  to  listen  to  the  con- 
versation of  the  defendants  in  that  office,  the  dicto- 
graph would  not  function.  The  Government  officers 
had  with  them  another  listening  device  known  as 
a  detectaphone,  a  device  having  a  receiver  so  deli- 
cate that  when  placed  against  a  wall,  it  will  pick 
up  the  sound  waves  originating  in  another  room, 
and  by  means  of  an  amplification  system,  enable 
the  one  with  the  device  to  hear  what  is  going  on  in 
the  other  room. 

The  Court  held  that  the  use  of  the  detectaphone 
and  the  information  gained  by  its  use  was  not  made 
illegal  by  the  trespass  or  unlawful  entry  in  install- 
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ing  the  dictaphone.  The  court  went  on  to  hold  that 
the  use  of  the  detectaphone  by  the  government 
agents  was  not  a  violation  of  the  Fourth  Amend- 
ment, rehdng  on  the  case  of  Olmstead  v.  the  United 
States,  277  U.S.  438,  72  Law  Ed.  944,  the  case  which 
ruled  in  a  5  to  4  decision  in  1927  that  evidence 
received  by  wire  tapping  was  admissible. 

The  Goldman  case  was  a  5  to  3  decision  with  two 
dissenting  opinions.  Mr.  Justice  Murphy  in  his 
dissenting  opinion  stated  in  part  as  follows : 

"There  was  no  physical  entry  in  this  case. 
But  the  search  of  one's  home  or  office  no  longer 
requires  physical  entry,  for  science  has  brought 
forth  far  more  effective  devices  for  the  invasion 
of  a  person's  privacy  than  the  direct  and  obvious 
methods  of  oppression  which  were  detested  by 
our  forebears  and  which  inspired  the  Fourth 
Amendment.  Surely,  the  spirit  motivating  the 
framers  of  the  Amendment  would  have  ab- 
horred these  devices  no  less.  Physical  entry 
may  be  wholly  immaterial.  Whether  the  search 
of  private  quarters  is  accomplished  by  placing 
on  the  outer  walls  of  the  sanctum  a  detecta- 
phone that  transmits  to  the  outside  listener  the 
intimate  details  of  a  private  conversation,  or 
by  new  methods  of  photography  that  penetrate 
walls  or  overcome  distances,  the  privacy  of  the 
citizen  is  equally  invaded  by  agents  of  the 
government,  and  intimate,  personal  matters  are 
laid  bare  to  view. 

Such  invasions  of  privacy,  unless  they  are 
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authorized  by  a  warrant  issued  in  a  manner 
and  form  prescribed  by  the  Amendment  or 
otherwise  conducted  under  adequate  safeguards 
defined  by  statute,  are  at  one  with  the  evils  which 
have  heretofore  been  held  to  be  within  the 
Fourth  Amendment  and  equally  call  for  reme- 
dial action." 

Petitioner  takes  the  position  of  Mr.  Justice  Mur- 
phy in  this  regard  and  earnestly  puts  forth  the 
latter 's  argument.  (Petitioner  believes  that  since 
1927  the  use  of  such  devices  has  been  outlawed.) 

If  such  devices  as  the  detectaphone  and  the  dicto- 
graph are  to  be  allowed,  it  would  seem  that  at  the 
very  least  the  officers  using  such  devices  should  first 
obtain  warrants  issued  by  a  Court  which  has  first 
w^eighed  the  evidence  as  to  the  probability  of  a 
crime  being  committed,  as  in  the  case  of  search  and 
seizure  and  search  warrants.  Is  that  too  much  to 
ask  of  the  law*? 

The  rights  to  be  secure  in  home  and  office  are, 
probably,  the  most  important  of  all  rights  possessed 
by  the  individual.  It  seems  that  if  these  rights  are 
going  to  be  abridged  in  any  manner,  that  there 
should  at  least  be  safeguards,  such  as  first  present- 
ing the  facts  before  a  judge  or  tribunal  of  some 
kind  and  obtaining  a  warrant,  before  the  intimate, 
personal  matters  of  individuals  are  made  open  sea- 
son to  police  officers. 

It  is  realized  that  although  the  Fourth  Amend- 
ment of  the  Constitution  of  the  United  States  and 
similarly  Article  1,  Section  19  of  the  Constitution 
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of  the  State  of  California  prohibit  unreasonable 
searches  and  seizures,  that  the  California  courts, 
contrary  to  the  practice  of  the  Federal  courts, 
adhere  to  the  rule  that  even  though  evidence  is 
obtained  through  an  illegal  search  and  seizure  it  is 
nonetheless  admissible  in  evidence.  (People  v.  Gon- 
zales, 20  Cal.  (2d)  165).  It  would  seem  to  follow 
then  that  even  if  the  acts  of  the  officers  in  planting 
a  microphone  or  dictograph,  are  unlawful  and  a 
trespass,  the  evidence  so  obtained  would  still  be 
admissible.  Although  there  are  strong  arguments 
against  such  being  the  rule,  it  seems  that  California 
is  definitely  committed  to  so  holding. 

However,  even  admitting  that,  it  should  not  fol- 
low that  police  officers  can  take  the  witness  stand 
and  testify  that  they  heard  an  alleged  conversation, 
without  any  foundation  first  being  laid  showing  who 
installed  the  equipment,  when  it  was  installed,  and 
under  whose  authority.  Such  a  showing  was  not 
made  in  the  petitioner's  case.  Therefore,  petitioner 
feels  justified  in  his  claim  that  a  fraud  was  perpe- 
trated by  the  police.  The  possibility  of  perjured 
testimony  is  readily  apparent  where  the  above 
foundation  is  not  set  forth.  How  can  the  law  so 
destroy  the  basic  constitutional  rights  of  individuals 
without  first  requiring  such  a  showing? 

A  direct  comiection  between  lawless  administra- 
tion of  justice  and  the  incidence  of  crime  was  re- 
ported by  Robert  Daru  recently.  Mr.  Daru  is 
co-counsel  of  the  New  York  County  Criminal 
Courts  Committee  on  unlawful  searches  and  seiz- 
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iires  of  the  Bar  Association.  Reporting  on  a  cross- 
country trip,  Mr.  Dam  de<3lared  States  with  rigid 
codes  for  police  investigations  produced  lower  crime 
rates  than  States  where  "any  evidence,  no  matter 
how  obtained,  is  admissible  in  court."  Sixteen 
States  follow  Federal  procedures  which  bar  evi- 
dence illegally  obtained.  Mr.  Daru  further  reports, 

"The  sixteen  States  are  doing  better  generally  in 
handling  the  crime  problem." 

"A  community  that  tolerates  a  lawless  adminis- 
tration of  justice  is  encouraging  a  form  of  lawless- 
ness than  can  only  lead  to  more  lawlessness." 

Not  wanting  to  be  trite  but  desiring  to  imjoress 
this  court  with  the  dangers  of  accepting  merely  the 
word  of  police  officers  that  a  dictaphone  was  in- 
stalled and  used,  we  have  only  to  look  to  the  farcical 
trials  in  the  Hitler  Germany  State  of  yesterday  and 
in  Russia  today. 

It  was  probably  with  this  in  mind  that  Justice 
Thomas  P.  White  in  the  recent  case  of  Ware  vs. 
Dunn,  (1947)  80  C.A.  (2d)  936,  a  search  and  seizure 
case  involving  the  Constitutional  issues  here  in- 
volved, stated: 

"From  time  immemorial  the  most  conspicu- 
ous feature  of  history  has  been  the  struggle 
between  liberty  and  authority.  Today,  as  in 
ages  past,  we  are  not  without  tragic  proof  that 
the  exacted  power  of  some  governments  to  ig- 
nore the  inalienable  right  of  the  individual  and 
to  resort  to  lawless  enforcement  of  the  law  is 
the  hand  maid  of  tyranny. 
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No  higher  duty,  nor  solemn  responsibility, 
rests  upon  the  courts  than  to  maintain  the  con- 
stitutional and  statutory  shields  planned  and 
inscribed  to  preserve  the  liberty  under  law  and 
protect  each  individual  from  oppression  and 
wrong,  from  whatever  source  it  may  emanate." 
(Emphasis  added.) 

Even  assuming  that  the  use  of  such  devices  is 
Constitutional,  which  petitioner  claims  to  the  con- 
trary, and  even  assuming  that  the  use  of  such 
devices  illegally  would  not  prevent  the  evidence  so 
obtained  from  being  used  in  a  court  of  law,  there 
was  no  real  evidence  at  the  trial  that  showed  a 
dictograph  had  actually  been  installed,  other  than 
the  testimony  of  members  of  the  police  force,  who 
were  not  the  ones  who  actually  installed  the  equip- 
ment, nor  any  evidence  of  any  attempt  at  following 
the  statute  which  gives  the  police  officers  authority 
in  California  to  install  such  devices. 

Section  653-h  of  the  Penal  Code  of  the  State  of 
California  reads  as  follows: 

''Any  person  who,  without  consent  of  the 
owner,  lessee,  or  occupant,  installs  or  attempts 
to  install  or  use  a  dictograi^h  in  any  house, 
room,  apartment,  tenement,  office,  shop,  ware- 
house, store,  mill  barn,  stable,  or  other  building, 
tent,  vessel,  railroad  car,  vehicle,  mine  or  any 
underground  portion  thereof,  is  guilty  of  a 
misdemeanor;  provided,  that  nothing  herein 
shall  prevent  the  use  and  installation  of  dicto- 
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graphs  by  a  regular,  salaried  peace  officer  ex- 
pressly authorized  thereto  by  the  head  of  his 
office  or  department  or  by  a  District  Attorney, 
when  such  use  and  installation  are  necessary  in 
the  performance  of  their  duties  in  detecting 
crime  and  in  the  apprehension  of  criminals." 

It  is  petitioner's  position  that  this  section  is  un- 
constitutional and  in  violation  of  Article  1,  Section 
19  of  the  State  Constitution  and  also  the  Fourth 
Amendment  to  the  Federal  Constitution,  in  that  it 
authorizes  police  officers  to  install  dictographs 
merely  upon  the  authorization  of  a  department  head 
in  the  police  department  or  of  a  District  Attorney. 
If  anything  is  to  remain  of  the  Fourth  Amendment 
of  the  United  States  Constitution  and  of  Article  1, 
Section  19  of  the  State  Constitution,  it  would  seem 
that  at  the  very  minimum  it  would  be  necessary, 
before  installing  a  dictograph,  that  a  warrant  of 
some  kind  should  first  be  obtained  from  a  judge  or 
court.  When  the  statutory  law  gets  to  the  state  of 
all  owing  one  police  officer  to  give  another  police 
officer  the  authority  to  break  into  a  man's  home  or 
his  place  of  business  and  install  dictographs  or 
dictaphones,  the  rights  of  the  individual  are  at  an 
end,  and  the  Fourth  Amendment  of  the  Federal 
Constitution  and  of  Article  1,  section  19  of  the 
California  State  Constitution  are  merely  illusory 
verbiage. 

In  the  very  recent  case  of  McDonald  v.  The 
United  States,  October  term  1948  of  the  U.  S. 
Supreme  Court,  reported  in  Law  edition  Advance 
Opinions,  Vol.  93,  No.  4  at  page  144,  a  case  involv- 
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iiig  illegal  search  and  seizure,  the  majority  opinion 
had  this  to  say  at  page  147: 

"We  are  not  dealing  with  formalities.  The 
presence  of  a  search  warrant  serves  a  high 
function.  Except  in  some  grave  emergency,  the 
Fourth  Amendment  has  interposed  a  magis- 
trate between  the  citizen  and  the  police.  This 
was  not  done  to  shield  criminals  nor  to  make 
the  home  a  safe  haven  for  illegal  activities.  It 
was  done  so  that  an  objective  mind  might  weigh 
the  need  to  invade  the  privacy  in  order  to  en- 
force the  law.  The  right  of  privacy  was  deemed 
too  precious  to  entrust  to  the  discretion  of  those 
whose  job  is  the  detection  of  crime  and  the 
arrest  of  criminals. 

Power  is  a  heady  thing;  and  history  shows 
that  the  police  acting  on  their  own  can  not  be 
trusted.  And  so  the  Constitution  requires  a 
magistrate  to  pass  on  the  desires  of  the  police 
before  they  violate  the  priva<;y  of  the  home. 

We  cannot  be  true  to  that  Constitutional  re- 
quirement and  excuse  the  absence  of  a  search 
warrant  without  a  showing  by  those  who  seek 
exemption  from  the  Constitutional  mandate 
that  the  exigencies  of  the  situation  made  that 
course  imperative."   (Emphasis  added.) 

Under  that  opinion  it  would  seem  that  Section 
653-h  of  the  Penal  Code  of  the  State  of  California 
is  unconstitutional  in  that  it  does  not  impose  the 
magistrate  between  the  police  officer  and  the  private 
individual. 
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However,  even  assuming  the  section  unconstitu- 
tional, and  of  course  assuming,  as  will  be  shown 
infra,  that  the  trespass  upon  the  premises  of  peti- 
tioner was  unauthorized,  it  would  still  be  the  rule 
that  evidence  illegally  obtained  is  admissible  in 
California.  However,  let  us  examine  the  facts  of 
the  present  case  regarding  the  evidence  allegedly 
heard  on  the  dictograph.  The  record  clearly  shows 
that  no  attempt  was  made,  when  this  evidence  was 
offered,  that  is,  the  evidence  regarding  the  dicto- 
graph, to  conform  to  the  above  section  of  the  Cali- 
fornia Penal  Code. 

The  persons  who  installed  the  dictograph  were 
not  present  in  court,  and  gave  no  testimony  regard- 
ing the  installation.  In  fact,  there  was  practically 
no  evidence  at  all  introduced  by  anyone  as  to  how 
the  installation  was  made,  where  it  was  made,  and 
when  it  was  made. 

In  addition,  there  were  no  dictograph  records 
presented  at  the  trial  nor  were  there  any  records 
actually  made  of  the  alleged  conversations  that  were 
introduced  into  evidence.  There  was  no  testimony 
by  the  head  of  a  police  office  or  department,  or  by 
a  District  Attorney,  stating  that  it  had  authorized 
that  said  dictograph  be  installed  in  the  office-resi- 
dence of  the  petitioner. 

Is  it  not  strange  that  although  Officer  Slaten 
testified  that  one  or  two  test  records  were  started 
when  the  apparatus  was  first  installed,  which  was 
a  period  of  several  days  before  the  actual  conversa- 
tion   testified   to   in    court,    that    even    these    trial 
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records  were  not  produced  in  court  to  show  that 
there  actually  had  been  an  installation  of  this  dicto- 
graph or  dictaphone  equipment?  Officer  Slaten  tes- 
tified that  the  reason  dictaiohone  records  were  not 
made  of  the  conversations  was  that  the  machine  was 
not  functioning  properly  and  the  records  could  not 
be  cut  satisfactorily. 

With  3  to  4  days  to  get  this  mechanism  working, 
does  it  not  seem  odd  that  the  Police  Department 
did  not  see  to  it  that  the  equipment  was  repaired 
and  records  made  rather  than  relying  on  a  short- 
hand reporter?  How  far  this  testimony  is  from  the 
positive  mandate  of  the  Constitution  of  the  State  of 
California  and  of  the  Constitution  of  the  United 
States  of  America. 

Petitioner  earnestly  contends  that  the  basic  foun- 
dation for  the  reception  of  this  evidence  was  never 
in  fact  laid  and  that  the  evidence  should  never  have 
been  admitted. 

3.  The  Corroboration  Was  Insufficient  Be-cause 
Crystal  Hawkins,  Helen  Thompson  and  John  Delyi 
Were  Accomplices  and  Their  Testimony  Cannot 
Corroborate  Each  Other. 

Section  1111  of  the  Penal  Code  of  the  State  of 
California  regarding  the  testimony  of  an  accom- 
plice reads  as  follows: 

"A  conviction  cannot  be  had  upon  the  testi- 
mony of  an  accomplice  unless  it  shall  be 
corroborated  by  such  other  evidence  as  shall 
tend  to  connect  the  defendant  with  the  commis- 
sion of  the  offense ;  and  the  corroboration  is  not 
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sufficient  if  it  merely  shows  the  commission  of 
the  offense  or  the  circumstances  thereof.  An 
accomplice  is  hereby  defined  as  one  who  is  liable 
to  prosecution  for  the  identical  offense  charged 
against  the  defendant  on  trial  in  the  cause  in 
which  the  testimony  of  the  accomplice  is 
given. ' ' 

Section  1108  of  the  same  Code  reads  as  follow^s: 
"Upon  a  trial  for  procuring  or  attempting  to 
procure  an  abortion,  or  aiding  or  assisting 
therein,  or  for  inveigling,  enticing,  or  taking 
away  an  unmarried  female  of  previous  chaste 
character,  under  the  age  of  18  years,  for  the 
purpose  of  prostitution,  or  aiding  or  assisting 
therein,  the  defendant  cannot  be  convicted  upon 
the  testimony  of  the  woman  upon  or  with  wiiom 
the  offense  was  committed,  unless  she  is  corrob- 
orated by  other  evidence." 

Section  274  of  the  same  Code  reads  as  follows : 
"Every  person  who  i)rovides,  supplies,  or  ad- 
ministers to  any  woman,  or  procures  any 
woman  to  take  any  medicine,  drug,  or  sub- 
stance, or  uses  or  employs  any  instrument  or 
other  means  whatever,  with  intent  thereby  to 
procure  the  miscarriage  of  such  woman,  unless 
the  same  is  necessary  to  preserve  her  life,  is 
punishable  by  imprisonment  in  the  State  Prison 
not  less  than  tw^o  nor  more  than  five  yeai's." 

The  recent  case  of  People  v.  Wilson   (1944)   25 
Cal.  (2d)  341,  was  concerned  with  the  same  problem 
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in  general  as  is  presented  in  this  petition.  The 
Wilson  case  sets  out  the  principle,  on  page  346  of 
said  opinion  commencing  at  line  26.  That  where 
one  plays  an  active  part  in  the  transaction,  there 
an  abortion,  he  is  subject  to  prosecution  for  the 
offense  with  which  the  defendant  was  charged,  and 
is  an  accomplice  within  the  definition  of  Section 
1111  of  the  Penal  Code.  There  the  court  said  that 
the  fact  that  Mr.  Anderson,  the  husband  of  the 
woman  upon  whom  the  abortion  was  performed,  had 
paid  the  fee  for  the  abortion  and  had  had  a  con- 
versation with  the  defendant  in  which  he  assured 
her  that  the  money  was  ready,  and  where  he  in- 
quired how  long  he  would  have  to  wait,  and  where 
he  stated  that  he  knew  the  purpose  of  his  wife's 
appointment  with  the  defendant,  that  by  these  acts 
he  had  played  an  active  part  in  the  transaction  and 
was  therefore  an  accomplice  within  Section  1111 
of  the  Penal  Code. 

Using  the  rule  of  the  Wilson  case  and  applying 
it  to  the  facts  of  the  testimony  of  the  witnesses  at 
the  trial  of  the  petitioner,  it  is  clear  that  Crystal 
Louise  Hawkins,  Helen  Thompson  and  John  Mich- 
ael Delyi  were  all  accomplices  under  the  definition 
of  Section  1111  of  the  Penal  Code  and  all  subject 
to  prosecution  for  violation  of  Section  274  of  the 
Penal  Code. 

The  testimony  of  Crystal  Louise  Hawkins,  the 
first  witness  called  by  the  prosecution,  says  she 
was  living  with  Helen  Thompson  prior  to  going  to 
the  office-residence  of  the  petitioner.   Helen  Thomp- 


34  Samuel  D.  Collins  vs. 

son  being  another  complaining  witness  for  the 
prosecution.  (E.T.  3/4)  Mrs.  Hawkins  further  testi- 
fied that  she  had  an  appointment  with  the  petitioner 
(R.T.  4/10).  She  further  testified  that  she  had 
never  been  to  see  him  before  and  that  she  had  not 
known  of  the  petitioner  until  a  few  days  prior 
thereto.  She  stated  that  she  had  talked  to  someone 
regarding  the  petitioner,  and  that  someone  had 
made  the  ai3pointment.  It  is  apparent  from  the 
testimony  of  Mrs.  Hawkins  that  she  is  referring  to 
Mrs.  Thompson,  who  later  accompanied  her  on  her 
first  visit  to  the  petitioner.  She  further  testified 
that  she  then  went  to  the  office-residence  of  peti- 
tioner with  Mrs.  Thompson  (R.T.  5/21)  and  that 
Mrs.  Thompson  introduced  her  to  the  petitioner 
(R.T.6/24).  The  evidence  further  shows  that  after 
certain  acts  alleged  to  have  been  done  by  the  peti- 
tioner at  this  time,  that  Mrs.  Hawkins  met  Mrs. 
Thompson  and  they  left  the  office-residence  of  the 
petitioner  together. 

That,  further,  on  returning  to  petitioner's  office- 
residence,  she  told  petitioner  that  Helen  Thompson 
was  in  the  hospital,  meaning  Mrs.  Helen  Thompson 
(R.T.  39/9). 

The  second  witness  for  the  prosecution,  Helen 
Thompson,  testified  that  she  lived  with  Crystal 
Louise  Hawkins  (R.T.  60/7)  :  that  she  visited  the 
petitioner  on  the  29th  day  of  June,  1945,  and  again 
on  July  3,  1945  (R.T.  60/17-21)  ;  that  after  testify- 
ing about  certain  acts  performed  by  the  petitioner, 
til  at  several  days  later  at  her  home  in  the  presence 
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of  Mrs.  Hawkins  she  passed  a  fetus  (E.T. 
77/23-25)  :  that  on  July  3rd.  she  accompanied  Mrs. 
Hawkins  to  the  office-residence  of  petitioner  (R.T. 
79/12)  ;  that  during  the  time  she  was  in  the  hospital 
she  was  in  the  same  ward  as  Mrs.  Hawkins.  (R.T. 
101-21). 

In  the  light  of  the  above  facts,  it  is  apparent 
from  the  rule  of  the  Wilson  case  that  both  Mrs. 
Haw^kins  and  Mrs.  Thompson  were  accomplices  of 
the  defendant  of  the  crime  or  crimes  he  is  alleged 
to  have  committed.  Certainly  they  each  played  an 
active  part  in  the  transaction  involving  the  other 
with  the  defendant,  such  an  active  part  as  would 
make  them  accomplices  within  the  definition  of 
Section  1111  of  the  Penal  Code,  from  which  it 
would  follow  that  other  corroboration  would  be 
necessary  in  order  to  convict  the  petitioner.  Peti- 
tioner believes  that  on  the  evidence  properly  admis- 
sible in  this  case,  there  was  not  sufficient  corrobora- 
tion. 

With  the  evidence  as  to  the  dictaphone  conversa- 
tion ruled  out,  as  we  believe  it  properly  should  have 
been,  and  with  the  photographs  of  defendant's  office- 
residence,  together  with  the  instruments  and  medi- 
cines seized  there  ruled  out,  which  we  shall  show 
infra  also  to  be  inadmissible,  that  there  w^as  not  suffi- 
cient corroboration  to  convict  the  petitioner  of  the 
alleged  crimes. 

The  third  witness  for  the  prosecution,  John  Delyi, 
testified  that  he  had  lived  together  with  the  dece- 
dent, Margie  F.  Wilson,  five  or  six  weeks  prior  to 
her  death  on  July  27th,  1945  (R.T.  115/4-11)  :  that 


36  Samuel  D.  Collins  vs. 

lie  first  met  jjetitioner  on  the  24th  day  of  Juh^, 
1945  (R.T.  116-9)  ;  that  the  occasion  for  going  to 
the  petitioner's  residence  was  that  Margie  was  very 
ill  (R.T.  116/24-117-3)  ;  that  he  took  Margie  Wilson 
to  the  ^petitioner's  residence;  that  he  rang  the  door 
bell  and  when  a  lady  came  to  the  door  asked  for 
the  petitioner  and  that  the  petitioner  came  to  the 
door,  (R.T.  117)  ;  that  he  told  petitioner  that  Mar- 
gie was  very  ill  and  that  he,  Delyi,  then  went  back 
to  his  car  and  drove  in  the  driveway  at  the  right 
side  of  the  honse  (R.T.  118/5-8)  ;  that  he  assisted 
the  petitioner  in  helping  Margie  into  the  office  of 
the  petitioner,  by  practically  carrying  Margie  in. 
(R.T.  118/15-20);  that  he  waited  for  20  or  25 
minutes  (R.T.  119-15) ;  that  Margie  had  been  very 
sick  since  July  22,  1945  (R.T.  121/6)  ;  that  on  the 
25th  day  of  July  he  again  took  Margie  back  to  the 
office-residence  of  petitioner  (R.T.  123/16-24)  ;  that 
he  went  up  and  talked  to  petitioner  and  told  him 
that  she  was  very  sick  and  that  he  would  have  to 
do  something  about  it  and  that  petitioner  went  into 
his  office  and  gave  him  some  pills  which  he  put  into 
an  envelope  (R.T.  124/6-9) ;  that  he,  Delyi,  gave 
Margie  these  pills  (R.T.  129-10)  ;  that  he  had  slept 
with  Margie  on  the  evening  of  July  22,  1945  (R.T. 
136-19) ;  that  he  also  tried  to  give  her  some  tomato 
juice  (R.T.  130-15)  ;  that  on  July  26,  1945  had  the 
following  conversation  with  petitioner  on  the  tele- 
phone : 

"I  asked  him  to  come  out  to  the  house  be- 
cause Margie  was  very  ill.  He  said,  what  is  the 
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address?  I  told  him  that  the  address  was  2143 
West  View,  that  the  house  stood  near  Washing- 
ton Blvd.,  and  that  the  porch  light  would  be  lit 
on  the  house,  and  that  he  could  not  miss  the 
house.  At  that  moment  the  landlady  inter- 
rupted me  and  said,  Margie  died,  and  I  told 
Collins  Margie  died.  He  said,  are  you  sure? 
I  said  yes,  the  landlady  just  told  me,  and  I 
believe  that  he  hesitated  over  the  telephone  for 
a  moment,  and  then  he  asked  the  address  again, 
and  I  again  repeated  the  address,  and  I  said, 
come  out.  I  said,  I  will  call  the  police.  I  have 
to  have  someone  here.  I  can't  take  care  of  it 
myself.  With  that  he  said  O.K.,  I  will  be  out, 
and  hung  up."  (R.T.  146-1-13) 

It  would  seem  that  the  above  mentioned  testi- 
mony of  Delyi  clearly  would  bring  him  within  the 
rule  enunciated  in  the  Wilson  Case.  It  would  be 
hard  to  see  how  anyone  could  play  a  more  active 
part  in  the  transaction  than  did  Delyi  in  regard  to 
the  alleged  criminal  act  performed  by  petitioner 
upon  Margie  Wilson. 

He  was  therefor  an  accomplice  within  the  defini- 
tion of  Section  1111  of  the  Penal  Code  and  his 
testimony  required  corroboration.  It  is  readily  ap- 
parent from  the  record  that  there  is  pra^ctically  no 
corroboration  to  any  of  the  testimony  given  by 
Delyi.  To  use  what  little  corroborating  evidence 
that  there  was  presented  in  regard  to  Mrs.  Hawkins 
and  Mrs.  Thompson  would  be  highly  prejudicial  to 
the  defendant. 
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There  must  be  corroboration  of  Delyi's  testimony 
and,  it  was  entirely  lacking.  It  is  petitioner's  posi- 
tion that  this  evidence  of  Mr.  Delyi  was  not  corrob- 
orated, as  the  testimony  of  an  accomplice  should 
be,  and  that  there  was  absolutely  no  evidence  sup- 
porting the  third  count  of  which  petitioner  was 
convicted,  that  of  second  degree  murder. 

In  summary  then,  it  is  apparent  that  Crystal 
Louise  Hawkins  and  Helen  Thompson  each  actively 
participated  in  the  abortion  of  the  other  and  thus 
clearly  brought  themselves  within  Section  274  of 
the  Penal  Code.  Under  Penal  Code  Section  1111, 
their  testimony  required  sufficient  corroboration,  for 
to  use  the  statement  of  Mr.  Justice  Schauer  in  his 
dissenting  opinion  in  the  Wilson  case: 

"The   experience   and   wisdom   of   mankind, 
particularly    of    those    dealing    with    judicial 
trials,  accumulated  through  many  generations, 
have  brought  the  conclusion  that  'evidence  of 
an  accomplice,  coming  from  a  tainted  source, 
the  witness  being,  first,  an  infamous  man,  from 
his  own  confession  of  guilt,  and  second,  a  man 
usually  testifying  in  the  hope  of  favor  or  expec- 
tation of  immunity,  was  not  entitled  to  the  same 
consideration  as  the  evidence  of  a  clean  man.'  " 
(People  V.    Coffey    (1911)    161   Cal.   433,   438 
(119  P.  901),  39  L.R.A.N.S.  704.) 
In  complete  accord  with  that  statement  the  legis- 
lature of  California  has  laid  down  the  rule  that  a 
"conviction  can  not  be  had  upon  the  testimony  of 
an   accomplice   unless   it   is   corroborated   by   such 
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other  evidence  as  shall  tend  to  connect  the  defend- 
ant with  the  commission  of  the  offense;  and  that 
the  corroboration  is  not  sufficient  if  it  merely  shows 
the  commission  of  the  offense  or  the  circmnstances 
thereof.   (Penal  Code  Sec.  1111) 

Clearly,  too,  the  testimony  of  Delyi  made  him  an 
accomplice,  and  as  such  his  testimony  under  Section 
1111  of  the  Penal  Code  required  corroboration. 

Suffice  it  to  say  here  that  it  is  obvious  from  the 
record  that  there  is  not  sufficient  corroboration  of 
Delyi 's  testimony,  in  fact,  there  is  none  whatsoever 
on  any  of  the  major  details  regarding  the  alleged 
crime  to  have  been  connnitted  on  Margie  Wilson. 
The  testimony  of  a  man  who  has  lived  with  a 
woman,  not  being  married  to  her,  probably  caused 
her  to  become  pregnant,  and  to  have  gone  through 
the  situation  that  he  alleges  he  went  through  in 
regard  to  her,  certainly  should  have  been  looked 
upon  with  caution  and  suspicion.  He  could  hardly 
have  played  a  more  active  part  in  the  transaction 
than  if  he  had  tried  to  do  so. 

4.  The  Medical  Instruments,  Medical  Appliances 
and  the  Medicines  Should  Not  Have  Been  Allowed 
in  Evidence  Because  the  Defendant  Was  Himself 
Compelled  to  Produce  Them. 

Although  we  have  seen  that  the  rule  in  California 
admits  evidence  that  has  been  obtained  through  an 
illegal  search  and  seizure,  there  is  a  well  recognized 
distinction  regarding  the  actual  obtaining  of  the 
evidence.  This  distinction  is  brought  out  in  the 
case  of  People  v.  LeDoux  (1909)  155  Cal.  535,  at 
page  548  the  Court  stated  as  follows: 
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"The  Court,  upon  the  mere  question  of  ad- 
mitting or  rejecting  evidence,  will  not  take 
cognizance  of  the  mode  of  its  production,  unless 
it  be  shown  that  the  defendant  has  been  com- 
pelled himself  to  give  or  produce  it.  ( Emphasis 
added.) 

The  record  in  the  present  case  shows  that  the 
petitioner  was  picked  up  at  the  receiving  hospital 
in  Los  Angeles,  and  when  picked  up  at  said  hospi- 
tal, the  keys  of  his  car  were  taken  by  Ofi&cer  Slaten ; 
that  he  was  then  driven  to  his  office-residence  and 
there  waited  until  the  Deputy  Chief  of  Police 
Brown,  the  District  Attorney  and  several  other 
police  officers  arrived;  that  the  officers  thereupon 
unlocked  the  door  and  took  petitioner  into  his  office- 
residence,  took  him  all  through  the  house,  took 
photographs,  seized  instrmnents  and  medicines,  and 
other  medical  equipment,  and  while  there,  elicited 
from  him  a  statement,  which  however  was  not  ad- 
mitted into  evidence.  All  this  without  a  search  war- 
rant and  not  while  actually  making  an  arrest. 

It  is  apparent  from  the  transcript  which  reads 
as  follows:   (R.T.  288/12-17  and  289/1-2); 

Testimony  of  Thad  Brown,  Deputy  Chief  of  Po- 
lice of  the  Los  Angeles  Police  Department: 

"Q.  Do  you  recollect  how  you  got  into  the 
house  ? 

''A.  Yes,  when  we  arrived  at  the  house  on 
Commonwealth  Ave.,  Slaten  and  Detrich  and 
the  Doctor  were  seated  in  a  car  in  front  of  the 
house.    Ferguson  and  myself  and  the  stenog- 
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rapher,  I  believe — no,  she  was  already  there 
I  am  sorry.  Ferguson  and  myself  walked  up  to 
the  door;  the  entire  party  did.  Slaten  said  to 
Dr.  Collins,  Sam  give  me  your  key.  Dr.  Collins 
rea<?hed  into  his  pocket  and  pulled  out  a  door 
key,  and  Slaten  unlocked  the  front  door  and 
we  all  went  inside." 

that  the  petitioner  was  himself  compelled  to  pro- 
duce all  the  evidence  obtained  by  the  police  officers 
in  this  search  of  his  house.  He  was  taken  at  the 
Receiving  Hospital  on  Georgia  Street,  he  was 
brought  by  the  police  officers  to  his  office-residence, 
he  was  there  requested  to  give  up  the  key  to  his 
house,  which  he  did,  and  thereupon  the  police  let 
themselves  in.  It  is  submitted  that  under  the  ruling 
of  the  LeDoux  case  cited  above,  that  all  of  the 
evidence  so  obtained  was  not  admissible.  This  in- 
cludes all  the  photographs  introduced  in  evidence 
of  the  premises  of  the  petitioner,  and  all  of  the 
medical  instruments  and  other  medical  appliances 
identified  by  various  witnesses,  including  Dr.  Frank 
R.  Webb  for  the  prosecution,  most  of  which  instru- 
ments were  not  identified  as  having  been  used  in  the 
alleged  offenses  charged. 

CONCLUSION 

Petitioner  respectfully  submits  that  this  is  a 
proper  proceeding  and  that  a  Writ  of  Habeas  Cor- 
pus should  issue  for  the  reason  that  his  Constitu- 
tional rights  were  violated  at  the  trial  leading  to  his 
conviction. 

The  rights  set  out  in  the  Fourth  Amendment  of 
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the  United  States  Constitution  and  Article  1,  Sec- 
tion 19,  of  the  State  Constitution  are  for  the  protec- 
tion of  the  guilty  as  well  as  the  innocent,  for  who 
can  properly  segregate  the  guilty  from  the  innocent 
w^hen  our  fundamental  Constitutional  rights  are 
violated '? 

To  encourage  police  officers  and  District  Attor- 
neys to  flaunt  the  Constitutional  requisites  is  to 
court  eventual  disaster.  The  Courts  must  preserve 
our  Constitutional  rights,  not  to  shield  the  guilty, 
but  to  protect  the  innocent. 

As  Mr.  Justice  Murphy  states  in  his  dissent  in 
Goldman  v.  United  States,  cited  supra: 

''The  circumstance  that  petitioners  were  ob- 
viously guilty  of  gross  fraud  is  immaterial.  The 
Amendment  provides  no  exception  in  its  guar- 
antee of  protection.  Its  great  purpose  was  to 
protect  the  citizens  against  oppressive  tactics. 
Its  benefits  are  illusory  indeed  if  they  are  de- 
nied to  persons  who  have  been  convicted  with 
evidence  gathered  by  the  very  means  which  the 
Amendment  forbids.  Cf.  Weeks  v.  United 
States,  232  U.S.  383,  58  L.Ed.  652,  34  S.Ct.  341, 
LRA  1915  B.  834  Ann  Cas  1915  C  1177.  Its 
protecting  arm  extends  to  all  alike,  worthy  and 
unworthy,  without  distinction.  Rights  intended 
to  protect  all  must  be  extended  to  all,  lest  they 
so  fall  into  desuetude  in  the  court  of  denying 
them  to  the  worst  of  men  as  to  afford  no  aid 
to  the  best  of  men  in  time  of  need. 

' '  The  benefits  that  accrue  from  this  and  other 
arti<^les  of  the  Bill  of  Rights  are  characteristic 
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of  democratic  rule.  They  are  among  the  ameni- 
ties that  distinguish  a  free  society  from  one  in 
which  the  rights  and  comforts  of  the  individual 
are  wholly  subordinated  to  the  interests  of  the 
State.  We  cherish  and  uphold  them  as  neces- 
sary checks  on  the  authority  of  Government. 
They  provide  a  standard  of  official  conduct 
which  the  Courts  must  enforce. 

"At  a  time  when  the  Nation  is  called  upon 
to  give  freely  of  life  and  treasure  to  defend 
and  preserve  the  institutions  of  demo<3racy  and 
freedom,  we  should  not  permit  any  of  the  es- 
sentials of  freedom  to  lose  vitality  through 
legal  interpretations  that  are  restrictive  and  in- 
adequate for  the  period  in  which  we  live." 

/s/  SAMUEL  D.  COLLINS, 
Petitioner. 

Wherefore,  the  petitioner  respectfully  prays  the 
Honorable  Court  to  grant  him  relief  from  what  he 
contends  to  be  unfair  and  unjust  judgments  and 
grant  him  the  relief  that  he  seeks,  A  Writ  of 
Certiorari  to  the  State  Supreme  Court. 

/s/  SAMUEL  D.  COLLINS, 
Petitioner. 

State  of  California, 

Marin  County, 

San  Quentin,  California — ss. 

Samuel  D.  Collins,  being  first  duly  sworn,  de- 
poses and  says:  that  he  is  the  petitioner  in  the 
above  entitled  action;  that  the  facts  in  the  above 
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entitled  action  are  within  bis  personal  knowledge; 
that  he  has  read  the  allegations  in  support  of  the 
foregoing  petition  and  knows  the  contents  thereof, 
and  the  same  are  true  of  his  own  knowledge,  except 
as  to  those  matters  which  are  therein  stated  on  his 
information  or  belief;  and  as  to  those  matters  he 
believes  it  to  be  true. 

/s/  SAMUEL  D.  COLLINS, 
Petitioner. 
Subscribed  and  sworn  to  before  me  this  14th  day 
of  June,  1949. 

[Seal]        /s/  JOHN  DOUGLAS  SHORT, 

Notary  Public  in  and  for  said  County. 
My  Commission  Expires  September  3,  1950. 

[Endorsed] :     Filed  June  29,  1949. 


In  the  United  States  District  Court  for  the  Northern 
District  of  California,  Southern  Division 

No.  28983-a 

SAMUEL  D.  COLLINS, 

Petitioner, 
vs. 

CLINTON  T.  DUFFY,  Warden  at  San  Quentin 
Prison,  California, 

Respondent. 

ORDER  DENYING  PETITION  FOR  WRIT  OF 
HABEAS  CORPUS 

The  claims  presented  by  the  petitioner   in   this 
petition  for  a  w^rit  of  habeas  corpus  were  considered 
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and  ruled  upon  by  the  California  District  Court  of 
Appeal,  on  petitioner's  appeal  from  the  judgments 
of  conviction  entered  by  the  Superior  Court,  People 
V.  Collins,  80  Cal.  App.  2d  526,  182  P.  2d  585.  A 
petition  for  rehearing  in  that  court  was  denied,  as 
was  a  petition  for  a  hearing  by  the  California 
Supreme  Court.  Petitioner  alleges  that  he  unsuc- 
cessfully sought  a  writ  of  habeas  corpus  upon  the 
grounds  here  asserted  from  the  California  Supreme 
Court.  It  does  not  appear  that  petitioner  has  sought 
review  by  the  United  States  Supreme  Court.  Hence 
he  has  not  exhausted  his  remedies  under  State  law. 
(Ex  parte  Hawk,  321  U.S.  114.)  For  this  reason 
and  because  no  good  reason  is  shown  for  interposi- 
tion by  a  United  States  District  Court,  the  petition 
is  denied  and  the  proceeding  is  dismissed. 
Dated :    July  7,  1949. 

/s/  LOUIS  GOODMAN, 

U.S.  District  Judge. 

[Endorsed] :   Piled  July  7,  1949. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Petitioner   in  the   above   entitled   action   hereby 
gives  notice  that  he  is  appealing  from  an  order  of 
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the  United  States  District  Court,  Judge  Goodman 
presiding,  denying  his  petition  for  Writ  of  Habeas 
Corpus. 

Dated  July  13,  1949. 

/s/  SAMUEL  D.  COLLINS, 
Petitioner. 

[Endorsed] :  Filed  July  15,  1949. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO 
RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing 
documents,  listed  below,  are  the  originals  filed  in 
this  Court,  in  the  above-entitled  case,  and  that  they 
constitute  the  Record  on  Appeal  herein,  to-wit: 

Petition  for  Writ  of  Habeas  Corpus,  Order  Deny- 
ing Petition  for  Writ  of  Habeas  CorjDus,  Notice  of 
Appeal. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  this 
3rd  day  of  August,  A.D.  1949. 

C.  W.  CALBREATH, 
Clerk, 

[Seal]  By  /s/  M.  E.  VAN  BUREN, 

Deputy  Clerk. 


Clinton  T.  Duffy  etc.  47 

[Endorsed] :  No.  12325.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Samuel  D.  Collins, 
Appellant,  vs.  Clinton  T.  Duffy,  Warden  of  San 
Quentin  Prison,  California,  Appellee.  Transcript  of 
Record.  Appeal  from  the  United  States  District 
Court  for  the  Northern  District  of  California, 
Southern  Division. 

Filed  August  11,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 


No.  4^579 

^ntteb  ^tateg 

Court  of  Appeals 

jFor  tlje  iSintt)  Circuit. 


GETCHELL  MINE,  INC.,  a  corporation, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 


tKransicript  of  l^ecorb 


Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Nevada. 


OCT  2  8  t94S 
TA?  ?! .  P.  O'Brien; 


Phillips  Gr  Van  Orden  Co.,  870  Brannan  Street,  San  Francisco,  Calif. 


No.  11329 

^niteb  States 

Court  of  iippeals 

Jfor  tbe  i^inti)  Circuit. 


GETCHELL  MINE,  INC.,  a  corporation, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 


tEransicript  of  3^ecorb 


Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Nevada. 


Phillips  Gr  Van  Orden  Co.,  870  Brannan  Street,  San  Francisco,  Calif. 


INDEX 

[Clerk's  Note:  When  deemed  likely  to  be  of  an  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record 
are  printed  literally  in  italic;  and,  likewise,  cancelled  matter  appear- 
ing in  the  original  certified  record  is  printed  and  cancelled  herein 
accordingly.  When  possible,  an  omission  from  the  text  is  indicated  by 
printing  in  italic  the  two  words  between  which  the  omission  seems 
to  occur.] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Nevada 

No.  613 

GETCHELL  MINE,  INC.,  a  corporation 

Plaintiff, 
vs. 

THE  UNITED  STATES  OF  AMERICA, 

Defendant. 
COMPLAINT 

Comes  Now  the  plaintiff,  and  for  cause  of  action 
against  the  defendant  alleges  as  follows : 

I. 

This  action  is  brought  against  the  defendant  by 
virtue  of  the  provisions  of  section  41  (20)  of  Title 
28,  United  States  Code,  and  arises  under  the  Inter- 
nal Revenue  laws  of  the  United  States  and  particu- 
larly section  3475(a)  of  the  Internal  Revenue  Code. 
The  amount  involved  is  more  than  the  sum  of  Three 
Thousand  Dollars  ($3,000.)  and  less  than  the  sum 
of  Ten  Thousand  Dollars  ($10,000.) 

II. 

That  Getchell  Mine,  Inc.  is  a  corporation  incor- 
porated under  and  by  virtue  of  the  laws  of  the 
State  of  Nevada  and  engaged  in  the  business  of 
operating  a  mining  property  known  as  the 
"Getchell  Mine"  situate  in  the  Potosi  Mining  Dis- 
trict, Humboldt  Comity,  Nevada.    In  the  course  of 
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its  mining  operations,  plaintiff  mines  tungsten  and 
gold  ores  and  transports  the  same  to  its  mill  for 
treatment. 

III. 
That  on  or  about  the  1st  day  of  January,  1937, 
plaintiff  entered  into  an  oral  contract  with  Dodge 
Construction,  Inc.,  a  Nevada  corporation,  whereby 
Dodge  Construction,  Inc.  agreed  to  remove,  by  the 
use  of  power  shovels,  gold  and  tungsten  ores  from 
the  mining  j^roperties  operated  by  plaintiff  and 
transport  the  same  by  truck  to  designated  stockpiles 
or  to  the  plaintiff's  mill  for  treatment.  That  for 
such  removal  and  transportation.  Dodge  Construc- 
tion, Inc.  was  paid  sums  ranging  from  25c  to  $1. 
per  cubic  yard,  depending  on  the  distance  said  ores 
were  transported  w^hich  varied  from  300  feet  to 
7  miles.  That  all  of  said  transportation  took  place 
on  the  projjerty  of  the  plaintiff,  and  on  roads  built 
and  maintained  by  the  i^laintiff.  That  at  no  time, 
in  the  performance  of  the  oral  contract  with  plain- 
tilf  and  in  the  transportation  of  ores  from  the  mine 
to  stockpiles  or  to  the  mill,  was  Dodge  Construction, 
Inc.  acting  in  the  capacity  of  a  connnon  carrier  or  a 
contract  carrier  for  hire. 

IV. 

That  on  and  after  December  1,  1912,  the  effective 
date  of  section  3475(a)  of  the  Internal  Revenue 
Code,  and  up  to  and  including  Aj^ril  30,  1944,  Dodge 
Construction,  Inc.  transported  under  such  contract 
divers  quantities  of  tungsten  and  gold  ores  under 
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the   terms   of  the   contract   and   received  payment 
therefor  from  plaintiff  in  the  sum  of  $166,787.31. 

V. 

That  the  Commissioner  of  Internal  Revenue,  as 
a  result  of  a  review  of  the  cireumstan-ces  sur- 
rounding the  transportation  of  said  ores,  deter- 
mined a  tax  due  on  the  payments  made  to  Dodge 
Construction,  Inc.  by  plaintiff  at  the  rate  of  three 
per  cent  (3%)  of  such  payments  and  in  an  amount 
of  $5,003.62,  as  shown  by  a  letter  from  the  Commis- 
sioner to  the  plaintiff,  dated  November  4,  1944,  a 
copy  of  which  letter  is  attached  hereto  as  Exhibit  A. 

VI. 

That  the  said  amount  of  $5,003.62  was  thereafter 
assessed,  together  with  interest  amounting  to  $1,- 
105.11,  which  amount  with  interest  was  paid  by 
plaintiff'  under  protest  and  duress  on  March  2, 
1946. 

VII. 

That  on  or  about  July  1,  1946,  the  plaintiff'  ffled 
a  claim  for  refund  of  said  transj^ortation  tax,  a 
copy  of  which  claim  is  attached  hereto  as  Exhibit  B. 
That  said  claim  was  denied  by  the  Commissioner  of 
Internal  Kevenue  on  October  2,  1946,  by  letter,  a 
copy  of  which  is  attached  hereto  as  Exhibit  C. 

VIII. 

That  by  reason  of  the  action  of  the  Commissioner 
of  Internal  Revenue,  transportation  taxes,  under 
the  provisions  of  section  3475(a)    of  the  Internal 
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Revenue  Code,  have  been  illegally  and  erroneously 
collected  and  refund  thereof  has  been  illegally  and 
erroneously  denied  to  plaintiff. 

Wherefore,  plaintiff  demands  judgment  against 
the  defendant  for  the  sum  of  $6,108.73,  together 
with  interest  thereon  from  the  date  of  payment,  the 
same  being  the  amount  of  taxes  illegally  collected 
by  the  defendant  from  the  plaintiff. 

THATCHER,  WOODBURN 
and  FORMAN, 
/s/  JOHN  P.  THATCHER. 

EXHIBIT  A 

Treasury  Department 
Washington  25 

Office  of  Commissioner  of  Internal  Revenue 
Address  Reply  to  Commissioner  of  Internal  Revenue 

and  Refer  to  MT  :M  :OB 

Nov  4  1944 
Reported  by  Dodge  Construction,  Inc.,  North  Main 

Street,  Fallon,  Nevada. 
Getchel  Mines,  Incorporated 
Red  House,  Nevada 

Sir: 

A  report  has  been  received  from  the  above-named 
carrier  that  you  have  declined  to  pay  tax  imposed 
by  section  3475  of  the  Internal  Revenue  Code,  as 
added  by  section  620  of  the  Revenue  Act  of  1942,  on 
the  transportation  of  property  as  follows : 
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Date 

Amount 

Rate 

Amount 

Charges  Paid 

Paid 

of  Tax 

of  Tax  Due 

December  1,  1942  to 

April  30,  1944,  inclusive 

$166,787.31 

3% 

$5003.62 

(See  Statement  Attached) 
Unless  within  fifteen  days  from  the  date  of  this 
letter  a  statement  is  filed  with  this  office  showing 
cause  why  this  tax  should  not  be  assessed  against 
you,  the  amount  shown  to  be  due  will  be  entered  on 
the  current  Miscellaneous  Tax  List  of  the  collector 
of  internal  revenue  for  the  district  shown  below\ 
You  should  await  notice  and  demand  from  the  col- 
lector. Payment  should  not  be  forwarded  to  this 
office. 

Respectfully, 
/s/  D.  S.  BLISS, 

Deputy  Commissioner. 
Collector  of  Internal  Eevenue,  Reno,  Nevada. 


Statement 

Months 

Charges 

Tax  Due 

1942  December 

$7188.75 

$215.66 

1943  January 

699S.67 

209.96 

February 

5396.22 

161.89 

March 

7848.60 

235.46 

April 

7831.49 

234.94 

May 

9133.54 

274.01 

June 

11053.77 

331.61 

July 

14507.37 

435.22 

August 

13711.75 

411.35 

September 

17659.60 

529.79 

October 

11057.73 

331.73 

November 

14408.87 

432.27 

December 

12853.25 

385.60 

1944  January 

7377.90 

221.34 

February 

6938.40 

208.15 

March 

5836.80 

175.10 

April 

6984.60 

209.54 

Total 

$166787.31 

$5003.62 
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EXHIBIT  B 

Form  843 

Treasury  Department 

Internal  Revenue  Service 

(Revised  April  1940) 

Claim 
To  Be  Filed  With  The  Collector  Where  Assessment 
Was  Made  Or  Tax  Paid 

The  Collector  will  indicate  in  the  block  below  the 
kind  of  claim  filed,  and  fill  in  the  certificate  on 
the  reverse  side 

Collector's  Stamp 

(     )     Refund  of  Tax  Illegally  Collected 

(     )     Refund  of  Amount  Paid  For  Stamps  Unused, 

or  Used  in  Error  or  Excess 
(     )     Abatement  of  Tax  Assessed  (not  applicable 

to  estate  or  income  taxes). 

State  of  Nevada 
County  of  Washoe — ss: 

Name  of  taxjjayer  of  i^urchaser  of  stamps,  Get- 
chell  Mine,  Inc. 

Business  address,  206  North  Virginia  Street, 
Reno,  Nevada. 

Residence 

The  deponent,  being  duly  sworn  according  to  law, 
deposes  and  says  that  this  statement  is  made  on  be- 
half of  the  taxpaper  named,  and  that  the  facts  given 
below  are  true  and  complete : 
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1.  District  in  which  return  (if  any)  was  filed, 
Nevada. 

2.  Period  (if  for  income  tax,  make  separate  form 
for  each  taxable  year)  from  December,  1942,  to 
April  30,  1944. 

3.  Character  of  assessment  or  tax,  Tax  on  trans- 
portation of  property. 

4.  Amount  of  assessment,  $6,108.73;  dates  of 
payment,  March  2,  1946. 

5.  Date  stamps  w^ere  purchased  from  the  Gov- 
ernment     

6.  Amount  to  be  refmided,  $6,108.73. 

7.  Amomit  to  be  abated  (not  applicable  to  in- 
come or  estate  taxes)  $ 

8.  The   time   within  w^hich   this   claim   may   be 

legally  filed  expires,  under  Section  

of  the  Revenue  Act  of  19  .  .  .  . ,  on ,19 

The  deponent  verily  believes  that  this  claim 
should  be  allowed  for  the  following  reasons : 

See  Attached  statement,  made  an  integral  part  of 
this  claim. 

(Attach  letter-size  sheets  if  space  is  not  suffi- 
cient) 

Signed  GETCHELL  MINE,  INC. 

Sw^orn  to  and  subscribed  before  me  this 

day  of ,19 


(Signature   of   officer  (Title) 

administering  oath) 
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GETCHELL  MINE,  INC. 

Claim  for  Refund  of  Tax  on  Transportation 
of  Property 

The  taxpayer  contends  that  it  is  not  subject  to  the 
tax  on  the  transportation  of  property  under  Sec- 
tion 3475  of  the  Internal  Revenue  Code  as  amended, 
since  the  ore  never  left  its  property,  and  the  Com*- 
missioner  has  already  recognized  transportation  of 
mine  products  from  mine  to  preparation  plant  as 
not  subject  to  tax  in  his  regulations  imder  Reg.  113, 
Sec.  143.13  relative  to  transportation  of  coal.  There 
is  no  reason  for  distinguishing  coal  from  other  min- 
eral products,  there  being  no  such  distinction  in  the 
law  except  that  the  rate  of  tax  is  based  on  tonnage 
rather  than  amount  paid  for  transportation. 

The  amount  of  $6,108.73  paid,  and  for  which  refund  is  being 
filed,  is  determined  as  follows  : 

Tax  assessed  on  transportation  charges  of  Dodge  Con- 
struction, Inc.  for  loading  and  hauling  ore  on  prop- 
erty of  Getchell  Mine  from  pit  to  mill 
Sulphide  ore — December  1942  to  April  1941 

3%  of  $114,961.14  $3,448.83 

Tungsten  ore — April  1943  to  December  1943 

3%  of  $51,826.17  1,554.79 


Transportation  tax 

5,003.62 

Interest  to  December  26,  1944 

448.31 

Penalty  of  5% 

272.60 

rest  on  $5,451.93  from  December  26,  1944, 

to  March  1,  1946 

384.20 

$6,108.73 
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EXHIBIT  C 

Treasiuy  Department 
Washington  25 

Office  of  Commissioner  of  Internal  Revenue 
Addi'ess  Reply  to  Commissioner  of  Internal  Revenue 
and  Refer  to  MT:M:GB 

Oct.  2,  1946 
CI.  A-21155 
Getcliell  Mine,  Inc. 
206  North  Virginia  Street 
Reno,  Nevada 

Gentlemen : 

Reference  is  made  to  your  claim  for  refund  of 
$6,108.73  representing  an  assessment  made  by  this 
office  and  payment  made  by  you  of  tax  of  $5,003.62 
and  penalty  and  interest  of  $1,105.11  with  resx)ect  to 
the  transportation  of  property  under  section  3475 
of  the  Internal  Revenue  Code.  The  period  involved 
is  from  December  1,  1942  to  April  30,  1944,  in- 
clusive, and  the  tax  was  assessed  with  respect  to 
amomits  paid  by  you  to  Dodge  Construction  Com- 
pany, Fallon,  Nevada,  for  the  transportation  of 
jjroperty. 

Your  claim  is  made  on  the  basis  that  you  are  not 
subject  to  the  tax  since  the  ore  transported  by 
Dodge  Construction  Company  never  left  your 
l^remises.  You  contend  that  the  transportation  of 
mine  jjroducts  from  the  mine  to  the  "preparation 
plant"  is  not  subject  to  tax  under  Regulations  113, 
section  143.13,  relating  to  the  transportation  of  coal. 
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In  your  opinion  there  is  no  reason  for  distinguish- 
ing coal  from  other  mineral  products  except  that 
the  tax  is  based  on  tonnage  rather  than  the  amount 
paid  for  the  transportation. 

Section  3475(a)  of  the  Internal  Revenue  Code 
imposes  a  tax  uj^on  transportation  charges  paid  to 
a  person  engaged  in  the  business  of  transporting 
property  for  hire  by  rail,  motor  vehicle,  water  or 
air  from  one  point  in  the  United  States  to  another. 
Section  3475(c)  i^rovides  that  the  tax  shall  be  paid 
by  the  person  paying  the  transportation  charges 
and  collected  by  the  person  receiving  such  charges. 
The  term  ''from  one  point  in  the  United  States  to 
another"  as  used  in  the  statute  includes  interstate, 
intrastate  and  intracity  or  other  local  movements 
which  embrace  transportation  of  property  for  hire 
wholly  within  the  limitations  of  the  owner's 
premises  or  on  his  roads. 

As  was  previously  stated  in  a  letter  addressed  to 
you  by  this  office  under  date  of  December  9,  1944, 
concerning  your  contention  that  the  transi^ortation 
of  the  ore  from  the  mine  to  the  mill  or  "preparation 
plant"  is  not  taxable  under  the  act  or  the  regula- 
tions, the  provisions  of  section  143.13(b)  of  Regu- 
lations 113,  as  amended,  apply  only  to  the  move- 
ment of  unprepared  coal  from  the  mine  to  a 
preijaration  plant  operated  in  connection  with  coal 
mining  operations  and  are  not  applicable  to  the 
transportation  of  any  other  property. 

Accordingly,  the  tax  on  the  transportation  in- 
volved in  your  claim  was  properly  due  and  paid 
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and  your  claim  for  refund  of  $6,108.73  representing 
tax,  penalty  and  interest  is  hereby  rejected  in  full. 
Very  truly  yours, 

JOSEPH  D.  NUNAN,  JR. 
Commissioner 
By  /s/  D.  S.  BLISS 

De^Duty  Commissioner 

United  States  of  America, 
State  of  Nevada, 
County  of  Washoe — ss : 

Geo.  Wingfield,  being  first  duly  sworn  deposes 
and  says:  That  he  is  an  officer,  to  wit,  the  president 
of  Getchell  Mine,  Inc.,  a  corporation,  the  j^laintiff 
in  the  above  entitled  matter;  that  he  has  read  the 
foregoing  Complaint  and  knows  the  contents  there- 
of;  that  the  same  is  true  to  his  own  knowledge  ex- 
cept as  to  those  matters  which  are  therein  stated 
on  information  or  belief  and  as  to  those  matters 
he  believes  it  to  be  true. 

/s/  GEO.  WINGFIELD. 

Subscribed  and  sworn  to  before  me  this  28th  day 
of  February,  1947. 

[Seal]        /s/  ETHEL  HANNA, 
Notary  Public  in  and  for  the  County  of  Washoe, 
State  of  Nevada. 

[Endorsed]:     Filed  March  1st,  1947. 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

The  United  States  of  America,  by  its  attorney, 
Miles  N.  Pike,  United  States  Attorney  for  the  Dis- 
trict of  Nevada,  answering  the  allegations  in  the  bill 
of  complaint,  admits,  denies,  and  otherwise  makes 
answer  thereto  as  follows: 

First:     Admits  the  allegations  in  Paragraph  I. 

Second:     Admits  the  allegations  in  Paragraph  II. 

Third :  Admits  the  allegations  in  Paragraph  III, 
except  those  contained  in  the  last  sentence  thereof. 
As  to  the  allegations  in  this  last  sentence  in  lines 
17  to  21,  inclusive,  on  page  2  of  the  complaint,  the 
defendant  is  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  averments  con- 
tained therein. 

Fourth:  Admits  the  allegations  in  Paragraph 
IV. 

Fifth :     Admits  the  allegations  in  Paragxaph  V. 

Sixth:  Admits  the  allegations  in  Paragraph  YI, 
except  those  in  the  phrase  reading  "under  protest 
and  duress  on  March  2,  1946,"  appearing  in  lines 
10  and  11  on  page  3  of  the  complaint.  Defend- 
ant avers  that  the  siun  of  $5,003.62  and  the  sum  of 
$1,105.11  were  not  paid  under  j^rotest  and  duress 
and  also  avers  that  these  sums  were  paid  by  plain- 
tiff on  March  4,  1946. 

Seventh:  Admits  the  allegations  in  Paragraph 
VII. 

Eighth:  Denies  the  allegations  in  ParagrajA 
YIII. 
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Wherefore,  defendant  respectfully  prays  that  the 
plaintiff  take  nothing  in  this  suit;  that  its  bill  of 
comj)laint  be  dismissed;  and  that  all  costs  expended 
herein  be  assessed  against  plaintiff. 
/s/  MILES  N.  PIKE, 

Attorney  for  the  Defendant. 

Service,   by   copy,   of   the   foregoing   Answer   is 
hereby  admitted  this  5th  day  of  May,  1947. 

THATCHER,  WOODBURN  & 
FORMAN, 
/s/  JOHN  P.  THATCHER, 

Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  May  7,  1947. 


[Title  of  District  Court  and  Cause.] 

STIPULATION  OF  FACTS 

It  Hereby  Is  Stipulated  by  the  parties  to  the 
action  entitled  above,  acting  by  and  through  their 
respective  attorneys,  that  the  following  facts  are 
true  and  shall  be  accepted  by  the  Court  as  having 
been  established  by  competent  evidence: 

1.  This  action  is  brought  against  the  defend- 
ant by  virtue  of  the  provisions  of  Section  41  (20) 
of  Title  28,  United  States  Code,  and  arises  under 
the  Internal  Revenue  laws  of  the  United  States 
and  ])articularly  Section  3475(a)  of  the  Internal 
Revenue  Code.  The  amount  involved  is  more  than 
the  sum  of  Three  Thousand  Dollars  ($3,000.00)  and 
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less  than  the  sum  of  Ten  Thousand  Dollars  ($10,- 
000.00). 

2.  That  Getchell  Mine,  Inc.,  is  a  corporation 
incorporated  under  and  by  virtue  of  the  laws  of  the 
State  of  Nevada  and  engaged  in  the  business  of 
operating  a  mining  j^i'operty  known  as  the  "Get- 
chell Mine,"  situated  in  the  Potosi  Mining  District, 
Humboldt  County,  Nevada.  In  the  course  of 
its  mining  operations,  plaintiff  extracts  and  moves 
tungsten  and  gold  ores  from  natural  deposits  in  the 
earth  to  surface  ground.  The  said  ores  must  then 
be  removed  and  transported  to  its  mill  for  treat- 
ment. After  January  1,  1937,  and  from  December 
1,  1942,  to  April  30,  1944,  both  inclusive,  such  ores 
were  removed  and  transported  as  stated  in  Para- 
graph 3  following: 

3.  That  on  or  about  the  1st  day  of  January,  1937, 
plaintiff  entered  into  an  oral  contract  with  Dodge 
Construction,  Inc.,  a  Nevada  corporation,  whereby 
Dodge  Construction,  Inc.,  agreed  to  remove,  by  the 
use  of  power  shovels,  gold  and  tungsten  ores  from 
the  mining  properties  operated  by  plaintiff  and 
transport  the  same  by  truck  to  designated  stock- 
piles or  to  the  plaintiff's  mill  for  treatment.  That 
for  such  removal  and  transportation,  Dodge  Con- 
struction, Inc.,  was  paid  sums  ranging  from  25c  to 
$1.00  per  cubic  yard,  depending  on  the  distance  said 
ores  were  transported,  which  varied  from  300  feet 
to  7  miles.  That  all  of  said  transportation  took  place 
on  private  roads  owned,  built  and  maintained  by 
plaintiff  on  properties  acquired  by  plaintiff  prior  to 
1937  and  owned  by  plaintiff  in  fee  simple,  except 
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that  during  part  of  the  hauling  of  ores  from  the 
Granite  Creek  Mine  to  the  Getchell  mill  the  said 
ores  were  transported  over  a  road  built  and  main- 
tained by  plaintiff,  for  a  distance  of  approximately 
one  mile  across  the  EI/2  of  the  E^i  of  Section  22, 
Township  38  North,  Range  24  East,  M.D.M.,  which 
said  section  is  owned  by  the  United  States  of 
America.  Attached  hereto  and  by  reference  made 
a  part  hereof  is  a  map  showing  jplaintiff's  property 
and  the  roads  traversing  said  property  on  which 
said  transportation  occurred. 

4.  That  on  and  after  December  1,  1942,  the  effec- 
tive date  of  section  3475(a)  of  the  Internal  Revenue 
Code,  and  up  to  and  including  April  30,  1944,  Dodge 
Construction,  Inc.,  transported  under  such  contract 
divers  quantities  of  tungsten  and  gold  ores  under 
the  terms  of  the  contract  and  received  i:)ayment 
therefor  from  plaintiff  in  the  sum  of  $166,787.31 
That  in  the  performance  of  said  contract  and  the 
transportation  of  said  ores,  Dodge  Construction, 
Inc.,  was  an  independent  contractor  and  was 
engaged  in  the  business  of  transporting  property 
for  hire  within  the  meaning  of  Section  3475,  Title 
26,  United  States  Code,  unless  the  facts  stipulated 
in  paragraj)!!  numbered  3  hereof  establish  that 
Dodge  Construction,  Inc.,  was  not  so  engaged  with- 
in the  meaning  of  said  Section. 

5.  That  the  Commissioner  of  Internal  Revenue, 
as  a  result  of  a  review  of  the  circumstances  sur- 
rounding the  transportation  of  said  ores,  deter- 
mined a  tax  due  on  the  payments  made  to  Dodge 
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Construction,  Inc.,  by  plaintiff  at  the  rate  of  three 
per  cent  (3%)  of  such  payments  and  in  an  amount 
of  $5,003.62,  as  shown  by  a  letter  from  the  Com- 
missioner to  the  i^laintiff,  dated  November  4,  1944, 
a  copy  of  which  letter  is  attached  hereto  as 
Exhibit  A. 

6.  That  the  said  amount  of  $5,003.62  was  there- 
after duly  and  regularly  assessed  by  the  Commis- 
sioner of  Internal  Revenue,  together  with  interest 
amounting  to  $1,105.11,  which  amount  with  interest 
was  i3aid  by  plaintiff  on  March  4,  1946. 

7.  That  on  or  about  July  1,  1946,  the  plaintiff 
filed  a  claim  for  refund  of  said  transportation  tax, 
a  copy  of  which  claim  is  attached  hereto  as  Exhibit 
B.  That  said  claim  was  denied  by  the  Commissioner 
of  Internal  Revenue  on  October  2,  1946,  by  letter, 
a  copy  of  which  is  attached  hereto  as  Exhibit  C. 

It  Further  Is  Stipulated  that  this  action  shall  be 
submitted  to  the  Court  for  decision  upon  the  fore- 
going stipulated  facts,  together  with  whatever  writ- 
ten briefs  and  oral  arguments  of  counsel  may  be 
ordered  by  the  Court.  In  the  event,  at  any  time 
IJrior  to  the  Court's  decision,  it  shall  appear  nec- 
essary to  the  Court  or  counsel  for  either  of  the 
parties  that  additional  facts  be  established  or  that 
the  foregoing  stipulated  facts  be  clarified  in  any 
particular,  this  case  shall  be  re-opened  for  the  ad- 
mission of  any  competent,  relevant  and  material 
evidence  which  may  be  offered  by  either  of  the 
parties  and  for  the  admission  of  any  supplemental 
stipulation  of  facts  which  may  be  agreed  upon. 
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Dated:  This  11th  day  of  March,  1948. 
/s/  MILES  N.  PIKE, 

Attorney  for  Defendant. 
THATCHER  &  WOODBURN, 
By  /s/  JOHN  P.  THATCHER, 

Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  March  16,  1948. 


(Exliibits  A,  B  and  C  attached  to  Stipulation 
of  Facts  are  the  same  as  Exhibits  A,  B  and  C 
attached  to  the  Complaint  set  ont  on  pages  5 
to  12  inclusive.) 
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In  the  District  Court  of  the  United  States  of 
America,  In  and  For  the  District  of  Nevada 

Case  No.  613 
GETCHELL  MINE,  INC.,  a  corporation. 

Plaintiff, 

vs. 

THE  UNITED  STATES  OF  AMERICA, 

Defendant. 

DECISION,  FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

The  case  was  submitted  on  a  Stipulation  of  Facts. 
Therefore,  the  Court  makes  its  findings  of  fact  in 
accordance  therewith  as  follows: 

Findings  of  Fact 

1.  This  action  is  brought  against  the  defendant 
by  virtue  of  the  provisions  of  Section  41  (20)  of 
Title  28,  United  States  Code,  and  arises  under  the 
Internal  Revenue  laws  of  the  United  States  and 
particularly  Section  3475(a)  of  the  Internal  Rev- 
enue Code.  The  amount  involved  is  more  than  the 
sum  of  Three  Thousand  Dollars  ($3,000.00)  and 
less  than  the  sum  of  Ten  Thousand  Dollars  ($10,- 
000.00). 

2.  That  Getchell  Mine,  Inc.,  is  a  corporation 
incorporated  under  and  by  virtue  of  the  laws  of  the 
State  of  Nevada  and  engaged  in  the  business  of 
operating  a  mining  property  known  as  the  "Get- 
chell Mine,"  situate  in  the  Potosi  Mining  District, 
Humboldt  County,  Nevada.  In  the  course  of  its 
mining    operations,    plaintiff    extracts    and    moves 
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tungsten  and  gold  ores  from  natural  deposits  in  the 
earth  to  surface  ground.  The  said  ores  must  then 
be  removed  and  transported  to  its  mill  for  treat- 
ment. After  January  1,  1937,  and  from  December 
1,  1942,  to  April  30,  1944,  both  inclusive,  such  ores 
were  removed  and  transported  as  stated  in  Para- 
graph 3  following: 

3.  That  on  or  about  the  1st  day  of  January, 
1937,  plaintiff  entered  into  an  oral  contract  with 
Dodge  Construction,  Inc.,  a  Nevada  corporation, 
whereby  Dodge  Construction,  Inc.,  agreed  to  re- 
move, by  the  use  of  power  shovels,  gold  and  tung- 
sten ores  from  the  mining  properties  operated  by 
plaintiff  and  transport  the  same  by  truck  to  desig- 
nated stockpiles  or  to  the  plaintiff's  mill  for  treat- 
ment. That  for  such  removal  and  transportation, 
Dodge  Construction,  Inc.,  was  paid  sums  ranging 
from  25c  to  $1.00  per  cubic  yard,  depending  on  the 
distance  said  ores  w^ere  transported,  which  varied 
from  300  feet  to  7  miles.  That  all  of  said  trans- 
portation took  place  on  private  roads  owned,  built 
and  maintained  by  plaintiff  on  properties  acquired 
by  plaintiff  prior  to  1937  and  owned  hy  plaintiff  in 
fee  simple,  except  that  during  j^art  of  the  hauling 
of  ores  from  the  Granite  Creek  Mine  to  the  Get- 
chell mill  the  said  ores  were  transported  over  a  road 
built  and  maintained  by  plaintiff,  for  a  distance  of 
approximately  one  mile  across  the  E-l^  of  the  E-y^ 
of  Section  22,  Township  38  North,  Range  24  East, 
M.D.M.,  which  said  section  is  owned  by  the  United 
States  of  America. 
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4.  That  on  and  after  December  1,  1942,  the  ef- 
fective date  of  section  3475(a)  of  the  Internal  Rev- 
enue Code,  and  up  to  and  including*  April  30,  1944, 
Dodge  Construction,  Inc.,  transported  under  such 
■contract  divers  quantities  of  tungsten  and  gold  ores 
under  the  terms  of  the  contract  and  received  pay- 
ment therefor  from  plaintiff  in  the  sum  of  $166,- 
787.31.  That  in  the  performance  of  said  contract 
and  the  transportation  of  said  ores,  Dodge  Con- 
struction, Inc.,  was  an  independent  contractor  and 
was  engaged  in  the  business  of  transporting  prop- 
erty for  hire  within  the  meaning  of  Section  3475, 
Title  26,  United  States  Code. 

5.  That  the  Commissioner  of  Internal  Revenue, 
as  a  result  of  a  review  of  the  circumstances  sur- 
rounding the  transportation  of  said  ores,  deter- 
mined a  tax  due  on  the  payments  made  to  Dodge 
Construction,  Inc.,  by  plaintiff  at  the  rate  of  three 
per  cent  (3%)  of  such  payment  and  in  an  amount 
of  $5,003.62. 

6.  That  the  said  amount  of  $5,003.62  was  there- 
after duly  and  regularly  assessed  by  the  Commis- 
sioner of  Internal  Revenue,  together  with  interest 
amounting  to  $1,105.11,  which  amount  with  interest 
was  paid  by  plaintiff  on  March  4,  1946. 

7.  That  on  or  about  July  1,  1946,  the  plaintiff 
filed  a  claim  for  refund  of  said  transportation  tax, 
a  copy  of  which  claim  is  attached  hereto  as  Exhibit 
B.  That  said  claim  was  denied  by  the  Commissioner 
of  Internal  Revenue  on  October  2,  1946.  The  claim, 
said  Exhibit  B  is  as  follows: 
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(Exhibit  B  is  the  same  as  Exhibit  B  attached 
to  the  Complaint,  set  out  on  pages  7  to  9, 
inclusive.) 

One  of  the  plaintiff's  contentions  is  "that  there 
was  no  taxable  transportation  because  the  move- 
ment of  ores  from  mine  to  mill  was  a  part  and 
parcel  of  the  plaintiff's  mining  operations  and  was 
not  within  the  intendment  of  Congress  in  the  enact- 
ment of  the  taxing  statute."  Defendant  asserts 
that  such  contention  relates  to  a  ground  that  is  new 
and  different  from  those  presented  to  the  Com- 
missioner of  Internal  Revenue  in  plaintiff's  claim 
for  refund. 

The  statement  attached  to  and  made  a  part  of 
plaintiff's  claim  of  refund  recites  that  "*  *  *  the 
Commissioner  has  already  recognized  transporta- 
tion of  mine  products  from  mine  to  preparation 
plant  as  not  subject  to  tax  in  his  regulations  *  *  * 
relative  to  transportation  of  coal.  There  is  no  rea- 
son for  distinguishing  coal  from  other  mineral 
products  *  *  *."  The  Commissioner  was  therefore 
advised  by  plaintiff's  claim  of  refund  of  plaintiff's 
contention  that  the  transportation  described  in 
Paragraph  3  of  Stipulation  of  Facts  was  claimed 
to  be  a  part  of  the  plaintiff's  mining  operations. 
fPor  what  other  purpose  could  have  plaintiff  in  its 
statement  mentioned  the  regulation  relative  to  the 
transportation  of  coal?  Plaintiff  certainly  did  not 
ask  the  Commissioner  to  apply  a  regulation  appli- 
cable to  coal  to  the  transportation  here  involved. 

Section  3475  of  Title  26,  United  States  Code, 
does  not  exempt  from  its  application  transportation 
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incidental  to  production  and  the  Courtis  attention 
has  not  been  called  to  an}^  administrative  definition 
or  interpretation  exempting  such  transportation 
from  the  operation  of  the  statute. 

As  stated  in  defendant's  brief,  p.  9,  plaintiff's 
tax  problem  arose  simply  and  solely  because  it  paid 
a  commercial  ''carrier"  or  "person  engaged  in  the 
business  of  transporting  property  for  hire"  charges 
for  trucking  its  ore.  Plaintiff  could  have  purchased 
its  own  trucks  or  it  could  have  rented  trucks  owned 
by  others  and  no  tax  would  have  attached  to  the 
movement  of  its  property  with  such  equipment. 

From  the  foregoing  facts  the  Court  concludes: 

Conclusions  of  Law 

1.  That  there  was  transportation  of  property  by 
Dodge  Construction,  Inc.  within  the  meaning  of 
Section  3475  of  the  Internal  Revenue  Code  or  the 
regulations  thereunder,  and  that  the  tax  herein 
involved  was  legally  assessed  and  collected. 

2.  That  defendant  is  entitled  to  judgment  deny- 
ing the  prayer  of  plaintiff's  Complaint  and  for 
costs  herein  incurred. 

Let  Judgment  Be  Entered  Accordingly. 

Dated:  This  21st  day  of  January,  A.D.,  1949. 
/s/  ROGER  T.  FOLEY, 

U.  S.  District  Judge. 

[Endorsed]  :     Filed  January  24,  1949. 
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[Title  of  District  Court  and  Cause.] 

DOCKET  ENTRY  OF  JUDGMENT  ENTERED 

ON  JANUARY  24,  1949. 
1949 

Jan.  24 — "Entg.  Judgment:  Judgment:  The  Court 
concludes:  That  there  was  transportation 
of  property  by  Dodge  Construction,  Inc. 
within  the  meaning  of  Section  3475  of  the 
Internal  Revenue  Code  or  the  regulations 
thereunder,  and  that  the  tax  herein  involved 
was  legally  assessed  and  collected.  That  de- 
fendant is  entitled  to  judgment  denying  the 
prayer  of  plaintiff's  complaint  and  for  costs 
herein  incurred." 


[Title  of  District  Court  and  Cause.] 

NOTICE  OP  APPEAL 

Notice  Is  Hereby  Given  that  Get-chell  Mine,  Inc., 
the  plaintiff  above  named,  hereby  appeals  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  final  judgment  entered  in  this  action 
on  January  24,  1949. 

Dated:     July  22,  1949. 

/s/  JOHN  P.  THATCHER, 

THATCHER,  WOODBURN 
&  FORMAN, 
Attornevs  for  Plaintiff. 
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Service,  by  cojoy,  of  the  foregoing  Notice  of  Ap- 
peals is  hereby  admitted  this  22nd  day  of  Jnly,  1949. 
/s/  MILES  N.  PIKE, 
U.  S.  Attorney, 
By  /s/  BRUCE  R.  THOMPSON, 
Asst.  U.  S.  Attorney, 
Attorney  for  Defendant. 

[Endorsed]:     Filed  July  29,  1949. 


[Title  of  District  Court  and  Cause.] 

United  States  of  America, 
District  of  Nevada — ss. 

COPY  OF  MINUTE  ORDER  OF  JUNE  15,  1949. 

This  being  the  time  heretofore  fixed  for  hearing 
on  plaintiff's  Motion  for  New  Trial  and  the  same 
coming  on  regularl}^  this  day.  John  P.  Thatcher, 
Esq.,  of  the  firm  of  Thatcher,  Woodburn  &  Forman, 
appearing  for  and  on  behalf  of  the  plaintiff,  and 
Bruce  R.  Thompson,  Esq.,  Assistant  U.  S.  Attorney, 
appearing  for  and  on  behalf  of  the  defendant.  Fol- 
lowing arguments  by  the  counsel  of  the  respective 
parties.  It  Is  Stipulated  and  Ordered  that  the 
phrase  reading  "unless  the  facts  stipulated  in  para- 
graph numbered  3  hereof  establish  that  Dodge  Con- 
struction, Inc.,  was  not  so  engaged  within  the  mean- 
time of  said  Section."  Commencing  on  line  29,  and 
ending  on  line  31,  page  2  of  "Decision,  Findings 
of  Fact  and   Conclusions  of  Law"   filed  Januarv 
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24,  1949,  be  deleted  therefrom  by  interlineation  and 
a  period  inserted  after  the  word  ''Code"  on  line  29. 
Thereupon  the  Court  makes  the  deletion.  In  all 
other  respects,  It  Is  Ordered  that  the  i)laintiff's 
Motion  for  a  New  Trial  be,  and  the  same  hereby  is, 
denied. 

The  above  is  a  true  copy  from  the  record  of  an 
order  made  by  said  Court  on  the  15th  day  of  June, 
1949. 

Witness  my  hand  and  the  seal  of  said  Court  this 
11th  day  of  August,  1949. 

AMOS  P.  DICKEY, 
Clerk. 
[Seal]  By  /s/  DAN  MURPHY, 
Deputy. 


[Endorsed] :  No.  12329.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Getchell  Mine,  Inc., 
a  corporation.  Appellant,  vs.  United  States  of 
America,  Appellee.  Transcript  of  Record.  Appeal 
from  the  United  States  District  Court  for  the  Dis- 
trict of  Nevada. 

Filed  August  12,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12329 

GETCHELL  MINE,  INC.,  a  corporation, 

Appellant, 
vs. 

THE  UNITED  STATES  OF  AMERICA, 

Appellee. 

STATEMENT  OF  POINTS  AND  DESIGNA- 
TION OF  PARTS  OF  RECORD  NECES- 
SARY FOR  CONSIDERATION  THEREOF 

The  points  upon  which  appellant  intends  to  rely 
on  this  appeal  are  as  follows : 

1.  The  court  erred  in  finding  that  Dodge  Con- 
struction, Inc.  was  engaged  in  the  business  of  trans- 
porting property  for  hire  within  the  meaning  of 
section  3475,  Title  26,  United  States  Code,  in  the 
performance  of  its  contract  with  Get^hell  Mine,  Inc. 

2.  The  court  erred  in  not  finding  that  the  move- 
ment of  gold  and  tungsten  ores  from  the  mine  to 
the  mill  over  private  roads  owned,  built  and  main- 
tained by  Getchell  Mine,  Inc.  on  properties  owned 
by  Getchell  Mine,  Inc.,  with  the  exception  of  a  haul- 
age of  one  mile  over  land  owned  by  the  United 
States,  Avas  not  transportation  from  one  point  in  the 
United  States  to  another. 

3.  The  court  erred  in  not  finding  that  the  opera- 
tions of  Dodge  Construction,  Inc.,  whereby  it  re- 
moved gold  and  tungsten  ores  from  Getchell  Mine, 
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Inc.  properties  and  transported  the  same  to  stock- 
piles or  to  the  Getchell  mill  for  treatment,  were  a 
part  of  the  mining  operations  carried  on  by  Getchell 
Mine,  Inc.,  and  that  such  movement  of  property  as 
took  place  was  merely  incidental  to  the  mining 
operations  carried  on  by  Getchell  Mine,  Inc. 

4.  The  court  erred  in  concluding  from  its  find- 
ings that  there  was  transportation  of  property  by 
Dodge  Construction,  Inc.,  within  the  meaning  of 
section  3475  of  the  Internal  Revenue  Code  and  the 
Regulations  thereunder. 

5.  The  court  erred  in  concluding  from  its  find- 
ings that  the  tax  levied  and  assessed  under  section 
3475  of  the  Internal  Revenue  Code  was  legally 
assessed  and  collected. 

The  appellant  designates  the  following  parts  of 
the  record  which  it  deems  necessary  for  the  con- 
sideration of  the  points  above  stated: 

(1)  The  Complaint. 

(2)  The  Answer. 

(3)  The  Stipulation  of  Facts,  with  the  map  at- 
tached. 

(4)  The  Decision,  Findings  of  Fact  and  Con- 
clusions of  Law. 

(5)  The  Minute  Order  amending  the  Findings 
of  Fact,  dated  June  15,  1949. 

(6)  This  Statement  and  Designation. 

Dated:     This  32th  day  of  August,  3949. 
/s/  JOHN  P.  THATCHER, 

THATCHER,  WOODBURN 
&  FORMAN, 
Attorneys  for  Appellant. 
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Service,  by  copy,  of  the  foregoing  Statement  of 
Points  and  Designation  of  Parts  of  Record  Neces- 
sary for  Consideration  Thereof  is  hereby  admitted 
this  12th  day  of  August,  1949. 

/s/  WM.  J.  KANE, 

Asst.  U.  S.  Attorney, 
District  of  Nevada. 
Attorney  for  Appellee. 

[Endorsed] :     Filed  Aug.  13,  1949. 
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No.  11,329 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Getchell  Mine,  Inc.  (a  coi-poration), 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


STATEMENT  OF  PLEADINGS  AND  FACTS  DISCLOSING 
JURISDICTION  OF  DISTRICT  COURT  AND  OF  THE 
UNITED  STATES  COURT  OF  APPEALS  FOR  THE 
NINTH  CIRCUIT  ON  APPEAL. 

This  action  was  commenced  by  Getchell  Mine,  Inc., 
a  corporation  incorporated  under  the  laws  of  the  State 
of  Nevada,  as  plaintiff  (hereinafter  referred  to  as  ap- 
pellant), against  the  defendant  the  United  States  of 
America  (hereinafter  I'ef erred  to  as  appellee),  by  the 
filing  of  a  complaint  on  the  1st  day  of  March,  1947,  in 
the  District  Court  of  the  United  States  for  tlie  District 
of  Nevada  (R.  2).  The  complaint  alleges  that  the 
action  was  brought  against  the  appellee  by  virtue  of 
the  provisions  of  section  41  (20)  of  Title  28,  United 
States  Code,  and,  further',  that  it  arises  under  the 


Internal  Revenue  Laws  of  the  United  States  and  par- 
ticularly section  3475(a)  of  the  Internal  Revenue  Code 
(R.  2),  and  that  the  amount  involved  is  more  than 
Three  Thousand  Dollars  ($3,000)  and  less  than  Ten 
Thousand  Dollars  ($10,000)  (R.  2);  that  Getehell 
Mine,  Inc.,  is  a  corporation  incorporated  under  the 
laws  of  the  State  of  Nevada  and  is  engaged  in  the 
business  of  operating  a  mining  property  known  as 
the  Getehell  Mine  in  Humboldt  County,  Nevada,  and 
that  in  the  course  of  its  mining  operations  appellant 
mines  tungsten  and  gold  ores  and  transports  the  same 
to  its  mill  for  treatment  (R.  2).  The  complaint  fur- 
ther alleges  that  on  tlie  1st  day  of  January,  1937, 
appellant  entered  into  an  oral  contract  with  Dodge 
Construction,  Inc.,  a  Nevada  corporation,  to  remove 
by  the  use  of  power  shovels  gold  and  tungsten  ores 
from  the  mining  properties  operated  by  appellant  and 
transport  the  same  by  truck  to  designated  stockpiles 
or  to  the  appellant's  mill  for  treatment;  that  Dodge 
Construction,  Inc.,  was  ])aid  sums  ranging-  from  25^ 
to  $1  per  cubic  yard,  depending  on  the  distance  the 
ores  were  transported,  which  varied  from  300  feet 
to  7  miles;  that  all  of  this  transportation  took  place 
on  the  property  of  the  appellant  and  on  roads  built 
and  maintained  by  the  appellant.  It  is  fui-ther  alleged 
that  at  no  time  during  the  performance  of  this  oral 
contract  was  Dodge  Construction,  Inc.  acting  in  the 
capacity  of  a  common  carrier  or  a  contract  carrier 
for  hire  (R.  3).  It  is  also  alleged  that  between  the 
dates  of  December  1,  1942  (the  effective  date  of  sec- 
tion 3475(a)  of  the  Internal  Revenue  Code)  and  up 


to  and  including  April  30,  1944,  Dodge  Construction, 
Inc.  transpoi*ted,  under  such  contract,  quantities  of 
tungsten  and  gold  ores  and  received  payment  from 
the  appellant  in  the  sum  of  $166,787.31  (R.  3)  ;  that 
thereafter  the  Commissioner  of  Internal  Revenue  de- 
termined that  a  tax  was  due  on  the  payments  made  to 
Dodge  Construction,  Inc.  by  the  appellant  at  the  rate 
of  3%,  amounting  to  the  sum  of  $5,003.62,  as  shown 
by  a  letter  from  the  Commissioner  attached  to  the 
complaint  and  marked  Exhibit  A  (R.  4-5)  ;  that  the 
said  amount  of  $5,003.62  was  thereafter  assessed,  to- 
gether witli  interest  amounting  to  $1,105.11,  which 
amount,  with  interest,  was  paid  by  appellant  under 
protest  and  duress  under  date  of  March  2,  1946 
(R.  4)  ;  that  on  or  a])out  July  1,  1946,  appellant  filed 
a  claim  for  refund  of  said  amount,  a  copy  of  said 
claim  being  attached  to  the  complaint  and  marked 
Exhibit  B  (R.  4,  R.  7)  ;  that  this  claim  was  denied 
by  the  Commissioner  on  October  2,  1946,  by  letter,  a 
copy  of  the  same  being  attached  to  the  complaint  and 
marked  Exhibit  C  (R.  4,  R.  10).  In  conclusion,  the 
complaint  alleges  that  the  ti'ansportation  taxes,  under 
the  provisions  of  section  3475(a)  of  the  Internal  Rev- 
enue Code  have  been  illegally  and  erroneously  col- 
lected, and  that  a  refund  thereof  has  been  illegally 
and  erroneously  denied  to  appellant  (R.  4),  and  that 
appellant  demanded  judgment  against  the  ax^pellee 
for  the  sum  of  $6,108.73,  together  with  interest 
thereon  from  the  date  of  payment  (R.  5). 

In  answer  to  this  complaint,  the  United  States  of 
America,  the  appellee  herein,  filed  an  answer  on  May 


1,  1947  (R.  13)  aiKl  admitted  all  of  the  alleg-ations 
contained  in  the  appellant's  complaint  save  and  ex- 
cept that  it  alleged  that  it  was  \\athout  knowledge  or 
infoi'mation  sufficient  to  form  a  belief  as  to  whether 
or  not  Dodge  Construction,  Inc.  was  acting  in  the 
capacity  of  a  common  carrier  or  a  contract  carrier 
for  hire  at  the  time  of  the  performance  of  said  oral 
contract,  and  further  denied  that  the  sum  of  $6,108.73 
was  paid  under  protest  and  duress  on  March  2,  1946, 
but  does  aver  that  this  sum  was  paid  by  appellant 
on  March  4,  1946,  and  denies  that  the  said  sum  had 
been  illegally  and  erroneously  collected,  and  the 
appellee  prayed  that  the  appellant  take  nothing  in 
this  suit  and  that  the  complaint  be  dismissed  and 
that  costs  expended  he  assessed  against  appellant 
(R.  14). 

After  a  hearing  on  a  stipulated  statement  of  facts, 
judgment  was  entered  on  the  24th  day  of  January, 
1949,  for  the  appellee  and  against  the  api^ellant 
(R.  21-25).  Thereafter,  a  motion  for  a  new  trial  was 
made  by  the  appellant  and  said  motion,  on  June  15, 
1949,  was  denied  (R.  28).  On  July  29,  1949,  appellant 
filed  a  notice  of  appeal  from  the  final  judgment  en- 
tered in  this  action  on  January  24,  1949  (R.  26-27). 

The  statutory  pi'ovisions  sustaining  the  jurisdiction 
of  the  District  Court  are  contained  in  section  41  (20) 
of  Title  28,  United  States  Code,  which  provides,  in 
substance,  that  the  District  Courts  of  the  United 
States  shall  have  jurisdiction  to  entertain  a  suit  for 
the  recovery  of  any  internal  revenue  tax  alleged  to 
have   been   erroneously   or  illegally  assessed   or   col- 


lected,  if  the  claim  does  not  exceed  $10,000;  and  said 
action  arose  under  the  Internal  Revenue  Laws  of  the 
United  States  and  particularly  section  3475(a)  of  the 
Internal  Revenue  Code,  which  provides,  in  substance, 
for  a  3%  tax  on  the  transportation  of  property  from 
one  point  in  the  United  States  to  another. 

This  Court  has  jurisdiction  on  appeal  by  virtue 
of  Judicial  Code,  section  128,  as  amended,  USCA 
Title  28,  section  225,  which  ])rovides,  in  substance, 
that  the  courts  of  appeals  shall  have  jurisdiction  to 
review  by  appeal  final  decisions  of  the  district  courts 
except  in  cases  directly  re^dewable  by  the  United 
States  Supreme  Court.  The  appeal  is  taken  from  a 
final  judgment  and  is  not  one  of  the  class  of  cases 
directly  reviewable  by  the  United  States  Supreme 
Court. 


STATEMENT  OF  THE  CASE. 

This  appeal  is  from  a  ju.dgment  of  the  District 
Court  of  the  United  States,' in  and  for  the  District 
of  Nevada,  made  and  entered  on  the  24th  day  of  Jan- 
uary, 1949,  in  favor  of  appellee  and  against  appellant 
(R.  26).  The  action  was  tried  l:)efore  the  court  with- 
out a  jury,  upon  a  stipulated  statement  of  facts 
(R.  14-17),  said  statement  being  as  follows: 

"1.  This  action  is  brought  against  the  defend- 
ant by  virtue  of  the  provisions  of  Section  41  (20) 
of  Title  28,  United  States  Code,  and  arises  imder 
the  Internal  Revenue  laws  of  the  United  States 
and  particularly  Section  3475(a)  of  the  Internal 
Revenue  Code.  The  amount  involved  is  more  than 


the  sum  of  Throe  Thousand  Dollars  ($3,000.00) 
and  less  than  the  sum  of  Ten  Thousand  Dollars 
($10,000.00). 

2.  That  Getchell  Mine,  Inc.  is  a  corporation 
incorporated  imder  and  by  virtue  of  the  laws  of 
the  State  of  Nevada  and  engaged  in  the  business 
of  operating  a  mining  property  known  as  the 
'Getchell  Mine,'  situated  in  the  Potosi  Mining 
District ,  Humboldt  County,  Nevada.  In  the 
course  of  its  mining  operations,  plaintiff  extracts 
and  moves  tungsten  and  gold  ores  from  natural 
deposits  in  the  earth  to  surface  ground.  The  said 
ores  must  then  be  removed  and  transported  to 
its  mill  for  treatment.  After  January  1,  1937, 
and  from  Decemlier  1,  1942,  to  April*  30,  1944, 
both  inclusive,  such  ores  were  removed  and  trans- 
ported as  stated  in  Paragraph  3  following: 

3.  That  on  or  al)out  the  1st  day  of  January, 
1937,  plaintiff  entered  into  an  oral  contract  with 
Dodge  Construction,  Inc.,  a  Nevada  corporation, 
whereby  Dodge  Construction,  Inc.  agreed  to  re- 
move, by  the  use  of  power  shovels,  gold  and  timg- 
sten  ores  from  the  mining  properties  operated  by 
plaintiif  and  transport  the  same  by  truck  to  des- 
ignated stockpiles  or  to  the  plaintiff's  mill  for 
treatment.  That  for  such  removal  and  transpor- 
tation, Dodge  Construction,  Inc.  was  paid  sums 
ranging  from  25^  to  $1.00  per  cubic  yard,  depend- 
ing on  the  distance  said  ores  were  transported, 
which  varied  from  300  feet  to  7  miles.  That  all 
of  said  transportation  took  place  on  private  roads 
owned,  built  and  maintained  by  plaintiff  on  prop- 
erties accjuired  ))y  [)laintiff'  ])rior  to  1937  and 
owned  by  plaintiff  in  fee  simple,  except  that  dur- 
ing part  of  the  hauling  of  ores  from  the  (Iranite 


Creek  Mine  to  the  Getchell  mill  the  said  ores 
were  transported  over  a  road  built  and  main- 
tained by  plaintiff,  for  a  distance  of  approxi- 
mately one  mile  across  the  E^^  of  the  E%  of 
Section  22,  Township  38  North,'' Range  24  East, 
M.D.M.,  which  said  section  is  owned  by  the 
United  States  of  America.  Attached  hereto  and 
by  rc^fcvence  made  a  part  hereof  is  a  map  show- 
ing plaintiff's  property  and  the  roads  traversing 
said  property  on  which  said  transportation  oc- 
curred.   (Exhiliit  I))   (R.  19) 

4.  That  on  and  after  December  1,  1942,  the 
effective  date  of  section  3475 (a)  of  the  Internal 
Revenue  Code,  and  up  to  and  including  April  30, 
1944,  Dodge  Construction  Inc.,  transported  under 
such  contract  divers  quantities  of  tungsten  and 
gold  ores  under  the  terms  of  the  contract  and  re- 
ceived payment  therefor  from  plaintiff  in  the 
smn  of  $166,787.31.  That  in  the  perfoiTQance  of 
said  contract  and  the  transportation  of  said  ores, 
Dodge  Construction,  Inc.  was  an  independent 
contractor  and  was  engaged  in  the  business  of 
transporting  property  for  hire  within  the  mean- 
ing of  Section  3475,  Title  26,  United  States  Code, 
unless  the  facts  stipulated  in  paragraph  nimi- 
bered  3  hereof  estal)]isli  that  Dodge  C^onstruction, 
Inc.  was  not  so  engaged  ^A-ithin  the  meaning  of 
said  Section. 

5.  That  the  Commissioner  of  Internal  Rev- 
enue, as  a  result  of  a  review  of  the  circumstances 
surrounding  the  transportation  of  said  ores,  de- 
termined a  tax  due  on  the  payments  made  to 
Dodge  Construction,  Inc.  ])y  plaintiff  at  the  rate 
of  three  per  cent  (3%)  of  such  payments  and 
in  an  amount  of  $5,003.62,  as  sho\^Ti  by  a  letter 
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from  the  Commissioner  to  the  plaintiff,  dated 
November  4,  1944.  a  copy  of  which  letter  is  at- 
tached hereto  as  Exhibit  A. 

6.  That  the  said  amount  of  $5,003.62  was 
thereafter  duly  and  regularly  assessed  by  the 
Commissioner  of  Internal  Revenue,  together  with 
interest  amounting  to  $1,105.11,  which  amount 
with  interest  was  ])aid  ])y  i)laintiff  on  March  4, 
1946. 

7.  That  on  or  about  July  1,  1946,  the  plaintiff 
filed  a  claim  for  refund  of  said  transportation 
tax,  a  copy  of  which  claim  is  attached  hereto  as 
Exhibit  B.  That  said  claim  was  denied  by  the 
Commissioner  of  Internal  Revenue  on  October 
2,  1946,  by  letter,  a  copy  of  which  is  attached 
hereto  as  Exhibit  C." 

The  applicable  statutes  and  regulations  are  section 
3475(a)  of  the  Internal  Revenue  Code,  being  26 
use  A,  section  3475(a),  which  provides  as  follows: 

"(a)  Tax. — There  shall  be  imposed  upon  the 
amount  paid  within  the  United  States  after  the 
effective  date  of  this  section  for  the  transporta- 
tion, on  or  after  such  effective  date,  of  ]jro])erty 
by  rail,  motor  vehicle,  water,  or  air  from  one 
point  in  the  United  States  to  another,  a  tax  equal 
to  3  per  centum  of  the  amount  so  paid,  except 
that,  in  the  case  of  coal,  the  rate  of  tax  shall  be 
4  cents  per  short  ton.  Such  tax  shall  apply  only 
to  amounts  paid  to  a  person  engaged  in  the  busi- 
ness of  transporting  property  for  hire,  including 
amounts  paid  to  a  freight  forwarder,  express 
company,  or  similar  person,  but  not  including 
amounts  paid   by   a   freight   forwarder,   express 
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company,  or  similar  person  for  transportation 
with  respect  to  which  a  tax  has  pre\iously  been 
paid  under  this  section.  In  the  case  of  property 
transported  from  a  point  without  the  United 
States  to  a  point  within  the  United  States  the 
tax  shall  apply  to  the  amount  paid  within  the 
United  vStates  for  that  part  of  the  transportation 
which  takes  place  Avithin  the  United  States.  The 
tax  on  the  transportation  of  coal  shall  not  apply 
to  the  transp<)rtation  of  coal  with  respect  to 
which  there  has  been  a  previous  taxable  trans- 
portation. ' ' 

and  Reguhitions  113,  sections  143.1  and  143.11.    Sec- 
tion 143.1  provides  as  follows: 

'^Meanine:  of  terms. — As  used  in  these  regula- 
tions, unless  otherwise  specified  or  indicated  by 
the  context — 

(a)  General. — The  terms  defined  in  the  ap- 
plicable provisions  of  law  shall  have  the  mean- 
ings so  assigned  to  them. 

(b)  Person  engaged  in  the  business  of  trans- 
porting property  for  hire. — The  term  'person  en- 
gaged in  the  business  of  transporting  property 
for  hire'  includes  a  common  carrier,  contract  car- 
rier, local  moving  or  dray  age  concern,  freight 
forwarder,  express  company,  or  other  person 
transporting  property  for  hire  wholly  or  in  part 
by  rail,  motor  vehicle,  water,  or  air. 

(c)  Carrier. — The  term  'carrier'  is  co-exten- 
sive with  the  term  'person  engaged  in  the  busi- 
ness of  transporting  property  for  hire'. 

(d)  Transportation. — The  term  'transporta- 
tion' as  used  herein  means  the  movement  of  prop- 
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erty  by  a  person  eng'aged  in  the  business  of  trans- 
porting property  for  hire,  inehiding  interstate, 
intrastate,  and  intra-city  or  other  local  move- 
ments, as  well  as  to\Ying,  ferrying,  switching,  etc. 
In  general,  it  includes  accessorial  services  fur- 
nished in  connection  mth  a  transportation  move- 
ment, such  as  loading,  unloading,  blocking  and 
staking,  elevation,  transfer  in  transit,  ventilation, 
refrigeration,  icing,  storage,  demurrage,  lighter- 
age, trimming  of  cargo  in  vessels,  wharfage,  han- 
dling, feeding  and  watering  livestock,  and  simi- 
lar services  and  facilities. 

(e)  Property. — The  term  'property'  means 
any  physical  matter  regardless  of  value  over 
which  the  right  ol'  ownership  or  control  may  be 
exercised,  including  currency,  documents,  papers 
of  all  kind,  etc. 

(f)  Coal. — The  temi  'coal'  as  used  herein  in- 
cluded anthracite,  bituminous,  semi-bituminous, 
sub-bituminous  and  lignite  coal,  coal  dust,  and 
coke  and  briquettes  made  from  coal. 

(g)  Preparation  plant. — The  term  'prepara- 
tion plant'  means  a  plant  operated  in  coiuiection 
with  mining  oj^erations  at  wiiich  coal  is  sub- 
jected to  one  or  more  processes,  such  as  washing, 
crushing  or  sizing,  intended  to  remove  impuri- 
ties or  foreign  matter  or  otherwise  render  the 
coal  better  suited  for  consumption,  but  not  in- 
cluding a  preparation  plant  operated  as  part  of 
or  in  conjunction  with  any  other  establishment  or 
place  (such  as  a  steel  plant,  coke  oven,  etc.) 
where  coal  is  consumed  as  fuel  or  in  the  produc- 
tion of  coke,  briquettes,  or  other  articles  or  mate- 
rials. 
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(h)  International  Organization. — The  term 
'international  organization',  when  used  in  rela- 
tion to  exemption  from  the  tax,  means  any  pub- 
lic international  organization  in  which  the  United 
States  participates  pursuant  to  any  treaty,  or 
imder  authority  of  an  Act  of  Congress  authoriz- 
ing such  participation  or  making  an  appropria- 
tion therefor,  and  which  has  been  designated  by 
the  President  through  an  Executive  order  or 
orders  as  ])eing  entitled  to  enjoy  the  privileges, 
exemptions  and  immunities  provided  by  the  In- 
ternational Organizations  Immunities  Act,  or 
part  thereof  including  exemption  from  the  tax, 
and  the  designation  of  which  has  not  been  re- 
voked ])y  the  President,  or  the  privileges,  exemp- 
tions and  immunities  of  which,  or  pai*t  thereof, 
including  exemption  from  the  tax,  have  not  been 
withdrawn  by  the  President  by  ai)propriate  Ex- 
ecutive order." 

Section  143.11  provides  as  follows: 

*' Scope  of  tax. — Section  3475  (a)  imposes  a 
tax  upon  amounts  paid  within  the  United  States 
after  December  1,  1942,  to  a  person  engaged  in 
the  l)usiness  of  transporting  property  for  hire, 
for  transportation,  originating  on  or  after  such 
date,  of  propert}^  ])y  rail,  motor  vehicle,  water, 
or  air  from  one  point  in  the  United  States  to  an- 
other." 

Section  143.13  provides: 

"Application  of  Tax. —  (a)  In  general. — The 
tax  is  payable  by  the  person  making  the  taxable 
transportation  payment  and  is  collectible  by  the 
person  I'eceiving  such  payment.  (See  section 
143.50.) 
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The  tax  applies  to  the  total  amount  paid  mthin 
the  United  States  for  transportation  of  property 
from  one  point  in  the  United  States  to  another 
even  though  while  en  route  part  of  the  transpor- 
tation movement  is  through  a  foreign  country. 

The  tax  ai)plies  to  any  payment,  not  specifi- 
cally exempted,  for  the  transjjortation  of  property, 
made  to  a  person,  engaged  in  the  business  of 
transporting  property  for  hire,  including  a  pay- 
ment made  by  one  such  person  to  another,  but 
not  including  an  amount  paid  l)y  a  carrier,  a 
freight  forwarder,  express  company,  or  similar 
person  for  transportation  with  respect  to  which 
a  tax  is  payable  to  such  person. 

The  tax  applies  only  to  amounts  paid  after 
December  1,  1942,  for  transi^ortation  which  orig- 
inated on  or  after  that  date.  No  tax  attaches  to 
payments  for  transportation  originating  prior  to 
the  first  moment  of  December  1,  1942.  Payments 
made  prior  to  Deceml)er  2,  1942,  are  not  taxable 
regardless  of  when  the  transportation  occurs. 

In  the  case  of  property  transported  from  a 
point  without  the  United  States  to  a  ])oint  within 
the  United  States  the  tax  applies  to  any  amount 
paid  within  the  United  States  for  that  pai*t  of 
the  transportation  which  takes  place  mthin  the 
United  States. 

Where  the  amount  paid  in  the  United  States 
covers  the  entire  movement  of  property  from 
point  of  origin  in  a  foreign  country  to  an  inland 
point  in  the  United  States,  the  tax  will  apply 
to  the  pro  rata  part  of  such  payment  which  rep- 
resents transportation  within  the  United  States. 
However,  in  the  case  of  shipments  of  foreign 
origin  arriving  by  water,  no  tax  will  attach  to 
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transpoi'tation  or  services  performed  prior  to  the 
unlading-  of  property  at  the  port  of  first  arrival. 

The  tax  does  not  apply:  (1)  to  an  amount  paid 
outside  the  United  States  for  the  transportation 
of  property  from  a  point  without  the  United 
States  to  a  point  within  the  United  States;  (2) 
to  an  amount  paid  by  a  carrier,  freight  for- 
warder, express  company  or  similar  person  for 
the  transpoi'tation  of  property  with  respect  to 
which  a  tax  is  payable  to  such  carrier,  freight 
forwarder,  express  company  or  similar  person; 
(3)  to  an  amount  paid  for  the  transportation  of 
property  in  course  of  ex])ortation  or  shipment 
to  a  possession  of  the  United  States  and  actually 
so  exported  or  shipped  (see  section  143.30).  For 
governmental  exemptions  see  Subpart  D. 

(b)  Coal. — An  amount  paid  after  December 
1,  1942,  with  respect  to  the  first  transportation 
for  hire  originating  on  or  after  that  date  of  coal 
is  subject  to  tax,  except  that  an  amoimt  paid  for 
the  transportation  of  coal  from  the  mine  to  a 
preparation  plant  as  defined  in  section  143.1  (g) 
is  not  taxal)le,  Init  the  tax  attaches  to  the  first 
subsequent  transportation  for  hire  of  the  coal. 

An  amount  paid  for  the  transportation  of  coke 
or  ])riquettes  made  from  coal  is  not  subject  to 
tax,  provided  there  has  been  a  j3revious  taxable 
transportation  of  the  coal  or  coal  dust  from  which 
such  coke  or  briquettes  were  manufactured. 

When  a  person  delivers  to  a  carrier  a  quantity 
of  coal  for  a  transportation  movement,  and  the 
transportation  tax  has  previously  been  paid  with 
respect  to  the  coal  so  delivered,  a  statement  to 
that  effect  shall  be  endorsed  on  the  bill  of  lading 
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or  other  shipj^ing-  papers.  This  endorsement  shall 
constitute  authority  to  the  carrier  not  to  collect 
tax  \\dth  respect  to  the  transportation  charges 
due  on  such  shipment.'* 

The  question  presented  by  the  facts  so  stipulated 
and  by  the  applicable  statutes  and  regulations  is:  (a) 
whether  or  not  the  operations  of  Dodge  Construction, 
Inc.  on  the  Getchell  IMine  ])roperties,  under  the  terms 
of  its  oral  contract  witli  appellant  constituted  trans- 
poi*tation  of  property  within  the  meaning  of  section 
3475(a)  ;  and  (b)  if  they  do  constitute  transportation 
of  property  whether  or  not  such  transportation  within 
the  confines  of  the  appellant's  properties  is  the  trans- 
portation of  property  from  one  point  in  the  United 
States  to  another. 


SPECIFICATION  OF  ERRORS  INTENDED  TO  BE 
URGED  UPON  APPEAL. 

The  following  is  a  statement  of  the  specifications 
of  error  upon  which  api^ellant  intends  to  rely  upon 
in  this  appeal: 

1.  The  court  erred  in  finding  that  Dodge  Con- 
struction, Inc.  was  engaged  in  the  business  of  trans- 
porting property  for  hire  within  the  meaning  of  sec- 
tion 3475,  Title  26,  United  States  Code,  in  the  per- 
formance of  its  contract  with  appellant. 

2.  The  court  erred  in  not  finding  that  the  move- 
ment of  g'old  and  tungsten  ores  from  the  mine  to  the 
mill  over  private  roads  owned,  h\u\t  and  maintained 
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by  appellant  on  properties  cmnied  by  appellant,  \^T.th 
the  exception  of  a  haulage  of  one  mile  over  land 
o^Mied  by  the  United  States,  was  not  transportation 
from  one  point  in  the  United  States  to  another, 

3.  The  court  erred  in  not  finding-  that  the  opera- 
tions of  Dodge  Construction,  Inc.,  whereby  it  re- 
moved gold  and  tungsten  ores  from  appellant's  prop- 
erties and  transpoi*ted  the  same  to  stockpiles  or  to 
the  Getcliell  mill  for  tT'catmcnt.  were  a  part  of  the 
mining  operations  cai'ried  on  l)y  appellant,  and  that 
such  movement  of  property  as  took  place  was  merely 
incidental  to  tlie  mining  operations  carried  on  by  ap- 
pellant. 

4.  The  eourt  erred  in  eoTieluding  from  its  findings 
that  there  was  transpoi-tation  of  property  by  Dodge 
Construction,  Inc..  within  the  meaning:  of  section  3475 
of  the  Internal  Revenue  Code  and  the  Recrulations 
thereimder. 

5.  The  coui-t  erred  in  concluding  from  its  findings 
tliat  the  tax  levied  and  assessed  under  section  3475 
of  the  Internal  Revenue  Code  was  legally  assessed 
and  collected. 


ARGUMENT. 
The  argiunent  herein  made  will  refer  directly  to 
all  five  specifications  hereinabove  made.  Inasmuch  as 
the  entire  argument  of  appellant  goes  to  all  five  as- 
signments of  error,  the  appellant  will  not  specifically 
refer  to  each  separate  assignment  as  a  sijecific  point 
m  that  argument. 
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The  question  presented  to  the  court  is  whether  or 
not  Dodge  Construction,  Inc.  was  engaged  in  the 
transportation  of  property  within  the  meaning  of 
section  3475(a)  and  tliat  if  it  was  engaged  in  such 
transportation  whether  or  not  such  transportation, 
made  mthin  the  confines  of  appellant's  properties, 
was  transportation  of  property  from  one  point  in  the 
United  States  to  another  within  the  meaning  of  sec- 
tion 3475(a). 


I. 

The  first  question  to  be  determined  is  whether  or 
not  the  operations  of  Dodge  Construction,  Inc.,  under 
its  oral  contract  with  ap])ellant,  did  or  did  not  consti- 
tute the  transportation  of  ])roperty.  It  is  appellant's 
contention  that  this  did  not  constitute  transportation 
of  propert.y  but  was  merely  a  part  of  and  incidental 
to  the  mining  oj)erations  carried  on  by  appellant. 

Under  the  terms  of  its  contract  with  appellant, 
Dodge  Construction,  Inc.  was  required  to  remove 
tungsten  and  gold  ores  by  the  use  of  power  shovels 
from  the  mining  properties  operated  by  appellant  and 
transport  the  same  by  truck  to  designated  stockpiles 
or  to  the  mill  of  appellant  for  treatment.  All  of  these 
operations  by  Dodge  took  place  on  the  premises  of 
appellant  wdth  the  exception  of  a  haul  of  approxi- 
mately 1  mile  over  land  owned  by  the  United  States. 
These  operations  l)y  Dodge  were  essentially  a  part 
of  the  mining  business  carried  on  by  appellant.  This 
business  was  not  merely  the  removal  of  tmigsten  and 
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gold  ores  from  the  eartli  l^iit  the  milling'  and  treat- 
ment of  those  ores.  The  removal  from  the  earth  and 
the  transportation  to  the  mill  were  a  part  and  parcel 
of  the  production  l)y  appellant  of  a  final  product  de- 
signed for  sale.    In  the  ease  of 

In  re  Rollins  Gold  cf-  Silver  Mining  Co.   (Dis- 
trict  Court,   Southern   District   New   York) 
102  Fed.  982 
the  court  defines  "mining"  as  follows: 

''This  definition  is  certainly  going  very  much 
further  than  the  ordinary  acceptation  of  the  term, 
but  even  in  this  view  the  industries  excepted  are 
'fishing,  hunting,  and  mining,  and  mining  and 
such  industries  as  have  for  their  object  to  obtain 
possession  of  material  products  in  the  state  in 
w^hich  they  are  fashioned  by  nature,'  w^hich  would 
include  the  industry  of  milling  and  reducing  ore. 
Mining  and  milling  would  seem  to  be,  taken  to- 
gether, one  industry,  having  for  its  object  'to  ob- 
tain possession  of  material  products  in  the  state 
in  which  they  were  fashioned  hy  nature.'  Mining, 
the  process  of  extracting  from  the  earth  the 
rough  ore,  would  seem  to  be  the  first  step  in  the 
process,  milling  or  reducing  the  second  step,  to 
wit:  the  further  separating  of  the  materials 
found  together,  the  one  from  the  other,  and  ex- 
tracting from  the  mass  the  particular  natural 
product  desired." 

"Transportation"  is  defined  by  the  Supreme  Court 
of  the  United  States  in  the  case  of 

Gloucester    Ferry    Co.    v.    Commomvealth    of 
Pennsylvania,  114  U.S.  196  at  199,  29  L.  ed. 
158  at  162 
as  follows: 
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'^ Transportation  implies  the  taking  up  of  per- 
sons or  property  at  some  point  and  putting  it 
down  at  another." 

A  situation  analogous  to  that  of  the  case  at  l)ar 
arose  under  section  3460  of  the  Internal  Revenue 
Code  providing  for  a  41/2%  tax  upon  amounts  paid 
for  transportation  of  oil  by  pipeline,  the  principal 
case  being  that  of 

Alexander  v.  Carter  OH  Co.,  53  Fed.  (2d)  964, 
CCA.  10 
which  was  an  action  by  the  Carter  Oil  Company 
against  the  Collector  of  Internal  Revenue  to  recover 
taxes  paid  for  the  transportation  of  oil  by  pipeline. 
The  oil  company  was  engaged  in  the  production  and 
sale  of  oil  but  not  in  the  business  of  refining.  It 
owned  certain  producing  leases  on  which  the  pipeline 
facilities  were  inadequate  to  carry  the  production 
from  the  field  and  it  was  accordingly  necessary  for 
the  company  to  construct  storage  tanks  to  conserve 
the  oil  it  was  j^roducing  and  in  which  to  hold  the  oil 
until  prices  were  better.  It  wns  not  practicable  to 
erect  the  tanks  on  the  producing  leases  themselves  so 
the  company  acquired  title  to  certain  land  4  miles 
from  the  closest  and  12  miles  from  the  farthest  pro- 
ducing Avell  on  which  it  constructed  the  storage  tanks 
and  to  which  it  ])i])od  tlie  oil  from  the  producing 
wells.  A  tax  of  41/2%  of  the  transportation  charge 
from  the  well  to  the  storage  tanks  was  assessed  by 
the  Collector  of  Internal  Revenue.  The  sole  question 
before^  the  coui-t  was  whether  or  not  the  movement 
from  the  wells  to  the  storage  tanks  was  a  "transpor- 
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tation  of  oil  by  pipeline"  mtliin  the  meaning  of  sec- 
tion 3460.  The  court,  in  holding'  that  the  movement 
of  the  oil  from  the  well  to  the  storage  tanks  was  local 
and  incidental  to  the  lousiness  of  producing  oil  and 
that  it  was  not  transportatioii,  said,  at  page  966: 

"There  are  four  phases  of  the  oil  business: 
Production  of  crude  oil;  transportation;  refin- 
ing; and  marketing  of  the  refined  product.  Con- 
gress has  singled  out  the  phase  of  'transporta- 
tion' for  taxation.  Is  the  movement  from  the 
Avells  to  storage  tanks  a  part  of  production,  or  is 
it  a  part  of  transportation  ?  It  is  possible  for  oil 
to  go  directly  from  tlie  mouth  of  the  well  to  the 
refinery ;  if  so,  transportation  begins  at  the  mouth 
of  the  well.  Or,  it  may  go  to  flow  or  settling 
tanks,  and  from  thence  to  market.  If  so,  trans- 
portation l^egins  when  it  leaves  the  fiow  or  set- 
tling tanks.  More  often  it  must  go  to  storage  tanks 
where  it  is  held  until  it  can  be  gauged  and  until 
pipe  line  facilities  to  the  I'efiner}^  are  available,  or 
until  the  market  suits  the  producer.  It  is  quite 
true  that  generally  such  storage  tanks  are  small 
and  on  the  lease,  in  which  case  we  understand 
counsel  to  concede  that  the  movement  into  stor- 
age is  not  and  should  not  be  taxed.  Does  it  make 
a  difference  if  the  storage  tanks  are  large  or  are 
not  on  the  lease  ?  These  are  circumstances  to  con- 
sider in  determining  whether  the  storage  is,  in 
good  faith,  a  part  of  production,  or  whether  it  is 
an  incident  to  transportation.  If  the  appellee  had 
constructed  these  large  tanks  a  hundred  miles 
from  the  leases,  or  near  a  refinery,  clearly  the 
movement  to  the  tanks  wold  be  a  pai-t  of  trans- 
portation to  market.  The  question  is  primarily 
one   of   fact.    Oil  moves,   through  pipes   in   the 
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process  of  its  production,  a  movement  that  is 
conceded  not  to  be  a  taxable  'transportation'. 
Was  the  movement  in  this  case  really  and  in  a:ood 
faith  a  part  of  the  business  of  production,  or 
was  it  a  part  of  the  'transportation'  contemplated 
by  Congress?  The  appellee's  tanks  were  located 
as  nearly  as  ])racticable  to  the  leases;  the  cost  of 
transportation  to  market  was  not  decreased  a 
penny  by  their  location ;  the  parties  have  stipu- 
lated that  the  'function  of  the  facilities"  was  to 
enable  the  oil  to  be  stored  in  the  vicinity  of  the 
leases;  the  trial  court  has  held  that  the  movement 
into  storage  was  a  ])art  of  the  business  of  pro- 
duction, and  not  a  part  of  its  transportation  to 
market.  There  is  nothing  in  the  record  that  en- 
ables us  to  hold  that  such  a  finding  is  without 
substantial  support  in  the  evidence." 

It  is  equally  true  in  the  present  case  that  the  re- 
moval and  movement  of  the  raw  tungsten  and  gold 
ores  from  the  mining  properties  of  appellant  to  the 
mill  or  to  stockpiles,  where  the  ores  are  stored  until 
they  can  be  treated,  is  a  movement  from  one  unit  of 
the  business  of  producing  gold  and  tungsten  to  an- 
other unit  of  the  same  business  and  is  a  part  of  and 
incidental  to  the  business  of  production  of  gold  and 
tungsten  concentrates  and  not  a  part  of  its  transpor- 
tation to  market  within  the  purview  of  section 
3475(a). 

To  the  same  effect  is  the  case  of 

Jones  V.  Continental  Oil  Co.,  141  Fed.  (2d)  923, 
CCA.  10 
which  was  an  action  by  the  Continental  Oil  Company 
against  the  United  States  to  recover  a  tax  imposed 
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upon  the  transportation  of  crude  oil  by  pipeline.  The 
oil  company  was  engaged  in  operating-  a  number  of 
producing  oil  leases  in  two  fields.  The  oil  was  piped 
from  the  producing  wells  to  stabilization  plants  where 
hydrocarbon  gases  were  removed  and  saved,  and  from 
the  stabilization  plants  to  storage  tanks.  It  was  this 
movement  of  the  oil  from  the  well  mouth  to  the  sta- 
bilization plant  which  was  contended  by  the  United 
States  to  be  a  taxable  transportation  under  the  pro- 
visions of  section  3460  of  the  Internal  Revenue  Code. 
In  holding  that  the  movement  From  the  well  to  the 
stabilization  plant  was  not  transportation  such  as  to 
be  taxable  under  the  Code  but  was  incidental  to  the 
production  of  oil,  the  court  said,  at  page  925: 

"The  test  to  be  applied  in  the  determination  of 
the  taxability  is  not  in  dispute.  The  tax  is  '*  *  * 
imposed  upon  all  transportation  of  crude  pe- 
troleum *  *  *  by  pipe-line.'  Treasury  Regulations 
42,  Article  26,  defines  'all  transportation  by  pipe- 
line' as  including  transj^ortation  by  a  private 
o\\aieT'  whenever  the  movement  is  substantially 
similar  to  movements  which  pipe-line  carriers 
usually  undertake  and  perform,  if  such  move- 
ment is  not  merely  local  or  incidental  to  the  busi- 
ness of  producing  or  refining  oil.  That  if  the 
movement  is  from  wells  to  flow  or  storage  tanks 
situated  in  the  immediate  vicinity,  the  movement 
is  not  such  as  a  pipe-line  carrier  would  normally 
render,  and  consequently  is  not  subject  to  the 
tax,  but  the  movement  by  ])ipe-line  from  the  lease 
storage  tanks  to  storage  tanks  usually  maintained 
at  receiving  stations  on  the  end  of  a  'stem'  or 
gathering  line,  is  subject  to  the  tax." 
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It  is  interesting  to  note  that  as  a  result  of  these 
two  decisions  Congress  in  1942  adopted  an  amendment 
to  section  3460  of  the  Internal  Revenue  Code,  being 
section  3460(c),  by  whicli  it  expressly  exempted  in- 
tra-industry  movements  by  pipeline  from  the  trans- 
portation tax  imposed  In'  tlie  section. 

In  the  case  of 

Louidana  d-  Pacific  Railwaif  Co.  v.  United 
States,  209  Fed.  244,  Affirmed  234  U.S.  1 
(Commerce  Coui't) 
the  Commerce  Court  makes  a  clear  distinction  be- 
tween the  movement  of  goods  which  is  industrial  and 
that  which  is  transportation  as  such.  The  court  said, 
at  page  257: 

"Nor  may  the  line  be  drawn  on  the  basis  of 
what  is  and  what  is  not  essential  to  the  industry. 
Transportation  would  not  flourish  without  manu- 
facturing; maiuifacturing  could  not  be  success- 
fully carried  on  without  transpoi'tation ;  they  are 
distinct  activities;  but  both  are  essential  to  the 
industry.  Raw  materials  must  be  brought  to  and 
the  finished  product  must  be  earned  from  the 
mill;  whether  any  pai*ticular  service  involving  an 
actual  hauling  of  the  goods  is  transportation  or 
industrial  depends  upon  whether,  on  the  one 
hand,  it  is  an  interindustry  act,  a  step  in  the 
manufacturing  ])rocess,  or,  on  the  other  hand,  a 
movement  of  raw  matei'ial  from  without  to  the 
mill  or  of  finished  product  from  the  mill  toward 
the  market.  Every  actual  carrying  of  each  part 
of  the  material  or  product  is,  of  course,  not  a 
transportation  service.  The  Crane  Iron  Works 
Case,  supra,  well  illustrates  this.    In  that  case, 
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as  in  other  eases  therein  cited  (General  Electric 
Co.  V.  N.Y.C.  &  H.R.  R.  R.  Co.,  14  Interst.  Com. 
Com'n  R.  237;  Solvay  Process  Co.  v.  D.  L.  &  W. 
R.  R.  Co.,  14  Interst.  Com.  Com'n  R.  246),  it  was 
held  that  the  hauling-  l)etween  building's  of  an 
extensive  plant  was  a  part  of  the  manufacturing, 
not  of  the  transportation  operations;  that  the 
transpoi'tation  ended,  as  to  raw  materials,  when 
the  common  carrier  had  performed  all  that  it 
could  have  l)een  required  to  perform  and  all  that 
it  did  for  nonproprietary  mills,  that  is,  when  it 
made  delivery  at  some  point  on  the  plant;  that 
any  further  activity  on  the  pai^t  of  the  tap  line 
common  carrier  mthin  tlie  plant  itself  could  not 
have  been  comj^elled  and  was  not  a  transportation 
service  for  which  the  trunk  line  could  pay  either 
an  allowance  to  the  industry  or  a  division  of  the 
joint  rate  to  the  tap  line  as  a  common  carrier." 

It  is  clear  that  in  the  present  case  the  operations  of 
Dodge  in  the  removal  and  hauling  of  the  ores  to  the 
mill  were  an  interindustry  act  and  a  step  in  the  manu- 
facturing process  and  not  transportation  as  such. 

It  was  not  within  the  purview  of  Congress  in  the 
enactment  of  section  3475(a)  that  all  movements  of 
property  should  be  taxed.  This  is  clearly  indicated 
by  the  language  contained  in  the  section  that  the  tax 
shall  apply  only  to  amounts  paid  to  a  person  '*  en- 
gaged in  the  business  of  transporting  property  for 
hire",  in  other  words,  amounts  paid  to  common  car- 
riers in  general.  It  would  appear  to  be  the  intent  of 
Congress,  by  the  use  of  this  language,  to  tax  trans- 
portation which  is  essentially  a  movement  of  property 
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in  commerce,  a  movement  of  property  to  or  from  a 
market,  and  not  movements  of  property  which  are 
basically  a  part  of  the  production  of  goods  for  com- 
merce and  for  market.  There  is  nothing  in  the  statute 
which  would  indicate  an  intent  on  the  part  of  Con- 
gress to  tax  movements  of  property  solely  upon  one's 
own  premises  in  the  course  of  one's  industrial  opera- 
tions. 

As  pointed  out  by  the  court  in  Alc^rander  v.  Carter 
Oil  Company,  .supra,  the  operations  earned  on  by 
Dodge  Construction,  Inc.  were  not  a  movement  of 
property  which  would  ordinarily  be  undei-taken  by  a 
common  carrier  for  hire,  and  the  test  would  seem 
to  be,  under  the  decision  in  that  case,  whether  or  not 
the  hauling  was  one  which  a  common  carrier  for  hire 
would  undertake  in  the  usual  coui*se  of  its  business. 
It  cannot  be  said  that  Dodge  was  engaged  in  the  busi- 
ness of  transporting  property  for  hire  in  carrying  out 
the  terms  of  its  contract  \^^th  Getchell.  This  contract 
required  it  not  only  to  haul  ores  from  the  mine  to 
the  mill  but  to  actually  mine  the  ores  themselves  by 
means  of  power  shovels.  The  removal  and  the  hauling 
of  these  ores  are  inseparable  and  do  not  constitute 
"transportation"  within  the  purview  of  section 
3475(a). 

An  examination  of  the  regulations,  and  particu- 
larly section  143.13,  supra,  reveals  that  the  Treasury 
Department  has  itself  created  an  exemption  from  the 
tax  on  transportation  in  the  case  of  transportation 
of  coal  from  the  mine  to  a  preparation  plant.   No  such 
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exemption  of  coal  from  the  tax  is  provided  for  by 
section  3475(a).  That  section  simply  makes  the  tax 
on  coal  4^  per  short  ton  instead  of  3%  of  the  amount 
paid,  and  provides  that  it  shall  not  apply  to  the  trans- 
portation of  coal  with  respect  to  which  there  has 
been  a  jn-evious  taxable  transportation.  The  Treasury 
Department  has,  accordingly,  created  an  exemption 
in  favor  of  the  coal  industry  which  it  now  refuses  to 
apply  to  other  branches  of  the  mining  industry.  No 
more  reason  exists  for  the  taxation  of  transportation 
of  raw  ores  from  a  mine  to  a  mill  all  located  on  the 
same  premises  than  exists  in  the  taxation  of  the  move- 
ment of  coal  from  the  mine  to  a  preparation  plant. 


II. 

The  second  and  last  question  to  be  determined  on 
this  appeal  is  whether  or  not  the  hauling  of  crude 
ores  from  tlie  mine  to  the  mill  or  to  the  stockpiles, 
all  of  which  took  place  on  the  premises  of  appellant, 
was  transportation  from  one  point  in  the  United 
States  to  another. 
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THE  HAULING  OF  CRUDE  ORES  FROM  THE  MINE  TO 
THE  MILL,  ALL  OF  WHICH  TOOK  PLACE  ON  THE 
PREMISES  OF  APPELLANT  WAS  NOT  TRANSPORTA- 
TION FROM  ONE  POINT  IN  THE  UNITED  STATES  TO 
ANOTHER. 

Webster  defines  "point''  as  follows: 

"A  place  ha  vine,-  definite  position  bnt  no  extent 
in  space;  a  place  considered  as  to  its  position 
only;  a  spot;  a  s^eoiiraphical  place  or  sitnation; 
a  locality;  as,  a  .uood  ])()int  from  which  to  start." 

Under  this  definition,  transportation  from  one  point 
in  the  United  States  to  another  is  transportation  from 
one  place  in  the  United  States  to  another  since  the 
words  ''point"  and  ''place"  are  synonymous. 

In  the  case  of 

HammeU  v.  State,  152  N.E.  161  (Indiana) 
the  court  had  occasion  to  define  the  word  "place"  in 
construing-  a  statute  of  Indiana  prohibiting  the  trans- 
portation of  intoxicating  liquor  from  one  place  to  an- 
other.  The  court  said,  at  page  163 : 

''The  word  'place'  is  defined  as  'an  area  or 
portion  of  land  marked  off*  or  regarded  as  marked 
off  or  separated  from  the  rest,  as  by  occupancy, 
use,  or  character';  and  the  word  'another' — dif- 
ferent; distinct.  Century  Dictionary.  'Place' — 
a  portion  of  space  regarded  as  se]iarate  from  the 
rest  of  space;  'another' — not  the  same,  different. 
Imperial  Dictionary.  'Place' — space  occupied  by 
or  belonging  to  a  thing  under  consideration; 
space  regarded  as  abode  or  quarters.  'Another' 
— not  the  same;  distinct;  different.  Standard 
Dictionary.  'Place' — any  [)ortion  of  space  re- 
garded as  measured  off  or  distinct  from  all  other 
space  or  as  ai^propriated  to  some  definite  object 
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or  use.  'Another' — one  more,  in  addition  to  a 
former  number;  a  second  or  additional  one;  not 
the  same;  different. 

If  we  aoce])t  the  definitions  of  Webster  and  of  the 
other  dictionaries  referred  to  in  Hammell  v.  State, 
supra,  it  is  apparent  that  the  Getehell  Mine  was  itself 
''an  area  or  portion  of  land  marked  off  or  regarded 
as  marked  off  or  sei)arated  from  the  rest  as  by  occu- 
pancy, use  or  connection'-.  We  must,  likewise,  under 
such  definitions  consider  the  Getehell  Mine  as  a  "por- 
tion or  space  regarded  as  measured  off  or  distinct 
from  all  other  space  or  as  appropriated  to  some  defi- 
nite object  or  situation''.  The  Getehell  Mine  was, 
therefore,  a  place  or  point  and  all  of  the  transporta- 
tion by  Dodge  occurred  within  the  confines  of  a  single 
place,  point  or  locality  and  there  was  no  transporta- 
tion from  one  ]:)oint  in  the  United  States  to  another. 

In  the  case  of 

Charles  M.  Lyle  v.  United  States,  76  Fed. 
Supp.  787,  Decided  February  2,  1948 
which  is  a  case  greatly  similar  on  its  facts  to  the  case 
at  bar,  it  was  there  held  by  the  court  that  an  opera- 
tion of  this  type  presented  none  of  the  elements  of 
transportation,  as  that  term  is  generally  understood, 
and  that,  consequently,  the  transportation  tax  was 
erroneously  imposed.  This  case  appears  to  be  the 
only  case  decided  under  section  3475(a)  that  is  simi- 
lar on  its  facts  to  the  case  at  bar.  This  case  involved 
an  action  by  the  jjlaintiff'  to  recover  from  the  United 
States  the  3%  transportation  tax  paid  to  the  Col- 
lector of  Internal  Revenue.  The  plaintiff  was  engaged 
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in  the  business  of  constructing  airfields  at  Tifton, 
Georgia  and  Dublin,  Georgia,  and  as  a  part  of  and 
incidental  to  the  gradhig  and  leveling  of  such  air- 
field, the  plaintiff  employed  a  subcontractor  who  fur- 
nished trucks  to  receive  earth  from  the  grading  shov- 
els and  to  move  it  to  the  dump  or  fill,  all  of  the  opera- 
tions of  the  subcontractor  and  the  hauling  of  the 
earth  being  within  the  confines  of  the  airport  mider 
construction.  The  plaintiff  paid  the  trucking  subcon- 
tractor at  the  rate  of  $2.75  per  hour  per  truck,  and  a 
total  of  $38,195.47.  The  Commissioner  of  Internal 
Revenue  assessed  3%  of  the  amount  paid  the  su]>con- 
tractor  as  representing  a  transportation  tax  due  un- 
der section  3475(a).  A  claim  for  refund  was  denied, 
and  this  action  was  brought.  In  giving  judgment  for 
the  plaintiff  and  holding  that  this  was  not  taxable 
transportation,  the  District  Court  said: 

^^The  transactions  as  set  forth  in  the  fifidings 
of  fact  did  not  constitute  transportation  of  prop- 
erty from  one  point  in  the  United  States  to  an- 
other, within  the  meaning  of  Section  3475  of  the 
Internal  Revenue  Code,  and  the  payment  of  an 
hourly  rental  for  dump  trucks  used  only  within 
the  confines  of  the  airfield  being  leveled,  and  as 
an  incident  of  the  grading  and  leveling  of  such 
airfield,  was  not  a  ])ayment  for  the  transportation 
of  property  within  the  terms  of  the  statute  just 
cited.  Neither  the  statute,  nor  the  regulations 
issued  pursuant  thereto,  either  expressly  or  by 
fair  implication,  evidence  any  ai)plical)ility  to 
transactions  of  the  kind  now  under  consideration, 
but,  on  the  contrary,  evidence  intent  to  subject 
to  tax  liability  payments  made  for  transportation 
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in  the  manner  and  by  the  means  specified  as  the 
language  employed  is  commonly  understood  in 
the  light  of  present  da.y  transportation  practices 
and  customs.  The  hauling  of  dirt  by  dump  trucks 
hired  upon  an  hourly  ])asis,  which  are  used  ex- 
clusively in  the  leveling  of  an  airfield,  and  within 
its  confines  only,  ])resents  none  of  the  elements 
of  transi3ortation  as  that  term  is  generally  under- 
stood. 

While  the  construction  of  the  statute  by  the 
Commissioner  of  Internal  Revenue  is  entitled  to 
weight,  in  this  case  his  determination  does  not 
appear  correct  to  this  Court. 

The  Com])]aiiiaut  is  entitled  to  recover,  as 
prayed,  the  taxes  paid  under  protest,  and  judg- 
ment therefor  may  be  presented  after  notice." 
(Italics  ours.) 

The  United  States  Court  of  Appeals  for  the  Sec- 
ond Circuit  in 

Bridge  Auto  Renting  Corporation  v.  Pedrick, 
174  Fed.  (2d)  733  at  page  738 
in  commenting  upon  the  case  of  Lyle  v.  United  States, 
supra,  said: 

•'Ly]o  v.  United  States  (supra)  dealt  only  with 
the  removal  of  dirt  by  a  sub-contractor  within 
the  limits  of  an  airfield  under  construction  and 
such  'transportation'  seems  plainly  outside  the 
statute  and  regulations." 

This  last  cited  case  was  decided  on  May  10,  1949,  and 
while  deciding  against  the  taxpayer  did,  in  effect,  ap- 
prove the  decision  in  the  Lyle  case,  this  case  being 
very  closely  analogous  to  the  case  at  bar. 
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The  determination  of  wliat  was  transportation  from 
one  point  to  another  often  arose  nnder  the  Prohibi- 
tion Acts  of  the  varions  states  during  the  Prohibition 
era.  Many  arrests  were  made  for  removal  of  liquor 
within  the  confines  of  a  single  building  or  across  the 
premises  of  a  single  owner.  This  was  almost  univer- 
sally held  to  be  not  transportation  from  place  to  place 
or  from  one  point  to  another  under  those  statutes. 
The  leading  case  was  that  of 

Commonivealtli  r.  Waters,  11  Mas.  81 
where  the  court  said  at  page  84: 

"  'From  place  to  place',  as  used  in  Statutes 
1855,  Chapter  215,  section  20,  prohibiting  the 
transportation  of  spirituous  liquors  from  place 
to  place  in  the  state,  does  not  mean  only  from 
town  or  counties,  or  such  other  territorial  divi- 
sions or  districts  as  have  been  or  may  be  estab- 
lished by  a  law  oi*  by  authority  of  the  Common- 
wealth. It  is  not  every  possible  removal  of  spir- 
ituous liquors  which  comes  within  the  statute.  If 
the  removal  were  only  on  the  premises  of  the 
owner,  or  from  on(>  to  another  of  his  Avarehouses, 
or  were  from  one  to  another  ])art  of  his  shop,  it 
would  not  be  from  place  to  place  mthin  the  mean- 
ing of  the  statute." 

This  case  was  followed  and  cited  in 

Read  If  v.  State,  290  S.AV.  98  (Tenn.)  ; 
Miller  v.  State,  27  S.W.  (2d)  803  (Texas)  ; 
Enyland  v.  State,  8  Pac.  (2d)  ()90  (Okla.). 
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CONCLUSION. 

The  plaintiff  respectfully  submits  that  there  was  no 
transportation  of  property  by  Dodge  Construction, 
Inc.  within  the  meaning'  of  section  3475(a)  of  the  In- 
ternal Revenue  Code  or  the  Regulations  thereunder, 
and  that  there  was  no  transpoi^tation  of  property 
from  one  point  in  the  United  States  to  another  within 
the  purview  of  that  statute,  and  that,  accordingly, 
the  tax  assessed  and  collected  was  illegally  and  erro- 
neously assessed  and  collected,  and  that  plaintiif 
should  recover  judgment  from  the  United  States  in 
the  amount  of  such  tax  with  interest  thereon. 

It  is  submitted  that  the  decision  and  judgment  of 
the  District  Court  of  the  United  States,  in  and  for 
the  District  of  Nevada,  should  be  reversed. 

Dated,  Reno,  Nevada, 
December  5, 1949. 

Wm.  Woodburn, 
Wm.  J.  Form  AN, 
Wm.  K.  Woodburn, 
John  P.  Thatcher, 

Attorneys  for  Appellant. 
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Getchell  Mine,  Inc.,  a  corporation, 

Appellant , 
vs. 

United  States  of  America, 

Appellee, 


ON  APPEAL  FROM  THE  UNITED  STATES 

DISTRICT  COURT 

FOR  THE  DISTRICT  OF  NEVADA 


BRIEF  FOR  THE  UNITED  STATES 


OPINION  BELOW 

The  opinion  of  the  District  Court  (R.  21-25)  is  reported 
in  83  F.  Siipp.  774. 

JURISDICTION 

This  appeal  involves  a  claim  for  refund  of  $6,108.73,  with 
statutory  interest  thereon  (R.  5),  which  includes  $5,003.62 
federal  transportation  tax  and  $1,105.11  accrued  interest 
thereon  paid  to  the  appellee  on  March  4, 1946  (R.  4,  13,  23). 
Claim  for  refund  was  timely  filed  on  or  about  July  1,  1946, 
and  denied  by  the  Commissioner  of  Internal  Revenue  on 
October  2, 1946.    ( R.  17,  23 ) .    Suit  for  refund  was  filed  in  the 


District  Court  on  March  1, 1947  (R.  2-12),  conformably  ^vith 
Section  3772  of  the  Internal  Revenue  Code.  The  District 
Court  had  jurisdiction  of  the  case  under  Section  24,  Twen- 
tieth, of  the  Judicial  Code,  now  28  U.  S.  C,  Section  1346. 
The  judgment  of  the  District  Court  was  entered  January 
24,  1949.  (R.  26).  A  motion  for  a  new  trial  was  denied 
June  15,  1949.  (R.  27-28).  Notice  of  appeal  was  filed  July 
29,  1949  (R.  26-27),  conformably  with  28  U.  S.  C,  Section 
1291,  upon  which  the  jurisdiction  of  this  Court  rests. 

QUESTION  PRESENTED 

Whether  payments  made  by  the  taxpayer  to  an  indepen- 
dent contractor,  engaged  in  the  business  of  transporting 
property  for  hire,  for  services  rendered  during  the  period 
December  1,  1942,  to  April  30,  1944,  inclusive,  in  hauling 
by  motor  vehicles  or  trucks  quantities  of  gold  and  tungsten 
ores  over  private  roads  which  were  owned,  built,  and  main- 
tained by  the  taxpayer  upon  property  which  it  owned  in  fee 
simple,*  constituted  an  amount  paid  for  the  transportation 
of  property  by  motor  vehicle  from  one  point  in  the  United 
States  to  another  within  the  meaning  of  Section  3475(a) 
of  the  Internal  Revenue  Code. 

STATUTE  AND  REGULATIONS 
INVOLVED 

The  applicable  statute  and  Regulations  are  set  forth  in 
an  Appendix,  infra. 


♦Excepting  only  that  part  of  the  hauling  of  ores  for  a  distance  of 
approximately  one  mile  was  over  a  road  built  and  maintained  by  the  tax- 
payer upon  land  owned  by  the  United  States  of  America. 
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STATEMENT 

The  facts,  which  were  stipulated  (R.  14-19),  and  found 
by  the  District  Court  (R.  21-25),  may  be  summarized  as 
follows : 

Taxpayer  is  a  Nevada  corporation  operating  a  mining 
property  known  as  the  '^Getchell  Mine"  in  Humboldt 
County,  Nevada.  In  the  course  of  its  mining  operations, 
the  taxpayer  extracts  and  moves  tungsten  and  gold  ores 
from  natural  deposits  in  the  earth  to  surface  ground.  Such 
ores  must  then  be  removed  and  transported  to  its  mill  for 
treatment.  Under  an  oral  contract  with  another  Nevada 
corporation,  Dodge  Construction,  Inc.,  the  latter  removed 
from  surface  ground  by  the  use  of  power  shovels  and  trans- 
ported by  motor  trucks  taxpayer's  ore  from  spots  near  the 
mine  mouth  to  designated  stockpiles  or  to  the  taxpayer's 
mill  for  treatment.  All  of  such  transportation  took  place 
on  private  roads  owned,  built,  and  maintained  by  the  tax- 
payer upon  properties  acquired  by  it  prior  to  1937  and 
owned  by  it  in  fee  simple,  except  that  during  part  of  the 
hauling  of  ore  from  the  Granite  Creek  Mine  to  the  Getchell 
mill  the  ore  was  transported  over  a  road  built  and  main- 
tained by  the  taxpayer  for  a  distance  of  approximately  one 
mile  across  part  of  a  section  of  land  owned  by  the  United 
States  of  America.  For  such  removal  and  transportation 
Dodge  Construction,  Inc.,  was  paid  sums  ranging  from  25c 
to  $1  per  cubic  yard,  depending  on  the  distance  ore  was 
transported,  which  varied  from  300  feet  to  seven  miles.  (R. 
15-16). 

On  and  after  December  1,  1942,  up  to  and  including  April 


30,  1944,  Dodge  Construction,  Inc.,  transported  quantities 

of  tungsten  and  gold  ore  under  its  contract  with  the  tax- 
payer who  paid  therefor  the  sum  of  $166,787.31.  In  the  per- 
formance of  its  contract  and  in  the  transportation  of  the 
ore.  Dodge  Construction,  Inc.,  was  an  independent  con- 
tractor engaged  in  the  business  of  transporting  property 
for  hire.  The  Commissioner  of  Internal  Revenue  determin- 
ed a  federal  transportation  tax  of  $5,003.62  to  be  due  upon 
the  sum  paid  by  the  taxpayer,  as  aforesaid.  This  tax,  to- 
gether with  interest  amounting  to  $1,105.11,  aggregating 
$6,108.73,  was  thereafter  duly  and  regularly  assessed  and 
paid  by  the  taxpayer  on  March  4,  1946.    (R.  16-17). 

The  taxpayer  filed  a  formal  claim  for  refund  on  or  about 
July  1,  1946,  to  recover  its  payment  of  $6,108.73.  That 
claim  was  denied  by  the  Commissioner  of  Internal  Revenue 
on  October  2,  1946.    (R.  17). 

The  District  Court  denied  recovery  to  the  taxpayer,  hold- 
ing that  there  was  transportation  of  property  by  Dodge 
Construction,  Inc.,  mthin  the  meaning  of  Section  3475  of 
the  Internal  Revenue  Code,  or  the  Regulations  thereunder, 
and  that  the  tax  in  question  was  legally  assessed  and  col- 
lected. (R.  25).  The  District  Court's  findings  of  fact  in- 
clude the  following  (R.  23) : 

4.  That  on  and  after  December  1,  1942,  the  effective 
date  of  section  3475(a)  of  the  Internal  Revenue  Code, 
and  up  to  and  including  April  30,  1944,  Dodge  Con- 
struction, Inc.,  transported  under  such  contract  divers 
quantities  of  tungsten  and  gold  ores  under  the  terms 
of  the  contract  and  received  payment  therefor  from 
plaintiff  in  the  sum  of  $166,787.31.  Tlial  in  the  per- 
formance of  said  contract   and  the  transportation  of 


said  ores,  Dodge  Construction,  Inc.,  was  an  independent 
contractor  and  was  engaged  in  the  business  of  trans- 
porting property  for  hire  within  the  meaning  of  Section 
3475,  Title  26,  United  States  Code. 

SUMMARY  OF  ARGUMENT 

The  federal  transportation  tax  effective  December  1, 
1942,  was  imposed  upon  amounts  thereafter  paid  within 
the  United  States  for  transportation  services  rendered  in 
the  United  States  on  or  after  that  date  by  a  person  who  was 
in  the  business  of  transportating  property  for  hire.  Sec- 
tion 3475  (a)  of  the  Internal  Revenue  Code,  as  added  by 
Section  620(a)  of  the  Revenue  Act  of  1942.  The  statute 
enacted  and  the  transportation  tax  levied  as  part  of  a  war- 
time Revenue  Act  which  included  many  other  taxes  upon 
new  sources  of  revenue  and  the  enlargement  of  taxes  upon 
existing  sources.  A  similar  tax  was  imposed  by  Section 
500  of  the  Revenue  Acts  of  1917,  c.  63,  40  Stat.  300,  and  1918, 
c.  18,  40  Stat.  1057. 

Under  the  agreed  and  stipulated  facts  as  they  were  adopt- 
ed in  the  District  Court's  findings  of  fact,  there  can  be  no 
question  now  as  to  whether  (1)  there  was  transportation 
(2)  of  property  (3)  by  trucks  or  motor  vehicles  (4)  from 
one  point  in  the  United  States  to  another  (5)  and  payment 
therefor  made  in  the  United  States  by  the  taxpayer  to  (6) 
a  person  engaged  in  the  business  of  transporting  property 
for  hire.  Normally  it  would  follow,  as  the  District  Court 
held,  that  the  controverted  tax  was  due  and  owing  from 
the  taxpayer  to  the  United  States.  If  due,  there  is  no  ques- 
tion that  it  was  lawfully  collected. 


The  taxpayer's  arguments,  believed  to  be  without  merit, 
suggest  exceptions  to  or  imply  exemptions  in  what  seems 
to  be  the  plain  meaning  from  a  literal  reading  of  the  ap- 
plicable statutory  language.  One  argument  rests  upon  the 
assumed  premise  that  all  of  the  transportation  of  the  tax- 
payer's ore  by  Dodge  Construction,  Inc.,  was  simply  an 
incidental  part  of  its  mining  operations;  that  the  removal 
and  hauling  of  ore  from  a  mine  mouth  to  a  mill  or  stock- 
pile is  merely  an  inter-industry  act  and  a  step  in  the  manu- 
facturing process ;  and  that,  therefore,  the  admitted  trans- 
portation was  not  taxable  transportation  as  such  but  a  move- 
ment of  property  exempt  from  tax.  Another  alternative 
argument,  applicable  even  if  the  transportation  in  question 
might  otherwise  properly  have  been  subjected  to  tax,  is 
based  upon  the  premise  that  there  can  be  no  material  differ- 
ence or  distinction  in  the  use  of  the  words  ''point,"  ''place," 
or  "spot"  so  that  any  and  all  transportation  upon  the  tax- 
payer's property  known  as  the  Getchell  Mine  occurred 
within  the  confines  of  a  single  place,  point,  or  locality.  This 
means  that  the  statutory  phrase  "from  one  point  in  the 
United  States  to  another"  never  applies  to  transportation 
by  motor  vehicle  upon  or  across  a  taxpayer's  property. 
Each  argument  suggests  an  implied  exemption  to  the  or- 
dinary meaning  of  the  statutory  language  that  is  plainly 
stated.  Both  arguments  propose  exceptions  to  what  other- 
wise clearly  is  the  intent  of  ordinary  words  in  common  and 
constant  use. 


ARGUMENT 

I 

Amounts  paid  within  the  United  States  after  De- 
cember 1,  1942,  to  persons  engaged  in  the  business  of 
transporting  property  for  hire,  for  transportation  of 
property  by  motor  vehicle  in  the  United  States  on  or 
after  that  date  (excepting  certain  transportation  of 
coal),  have  been  subject  to  the  federal  transportation 
tax. 

For  the  purposes  of  this  argument,  the  material  portion 
of  the  applicable  statutory  language  may  be  restated  as 
follows :  There  shall  be  imposed  upon  the  amount  paid  to 
a  person,  engaged  in  the  business  of  transporting  property 
for  hire,  for  the  transportation  of  property  by  motor  vehicle 
from  one  point  in  the  United  States  to  another,  a  tax.  The 
term  ''transportation"  is  defined  in  Section  143.1(d)  of 
Treasury  Regulations  113  (Appendix,  infra),  to  include 
local  movements  of  property,  and  loading  and  unloading 
services  furnished  in  connection  with  a  transportation  move- 
ment. 

There  is  no  basis  for  giving  a  restricted  meaning  to  the 
statutory  language.  The  term  ' '  transportation  ***  of  prop- 
erty by  ***  motor  vehicle"  is  all-inclusive  and  certainly  is 
broad  enough  to  include  all  movement  of  property  by  truck, 
whether  upon  privately  owned  land  or  upon  public  high- 
ways, and  regardless  of  the  purpose  or  reason  for  the  trans- 
portation, where  the  transportation  is  done  by  a  person  en- 
gaged in  that  business.  The  Regulations  are  clearly  within 
the  statute  in  providing  that  the  language  includes  purely 
local  movements  including  loading,  unloading,  and  transfer 


in  transit.  Under  neither  the  statute  nor  the  Regulations 
is  there  a  basis  for  excluding  from  the  tax  any  transporta- 
tion of  property  by  a  person  engaged  in  the  business  of 
transporting  property  for  hire,  and  this  is  true  where  such 
transjDortation  is  incidental  to  a  continuing  process  of  man- 
ufacture, or  mining  and  milling. 

The  situation  in  this  case  comes  precisely  within  the  lan- 
guage of  the  statue  and  Regulations.  Dodge  Construction, 
Inc.,  a  person  engaged  independently  in  the  business  of 
transporting  property  for  hire,  carried  taxpayer's  ore  by 
truck  from  its  mine  to  designated  stock  piles  or  to  its  mill 
for  treatment.  The  ore  was  loaded  at  the  mill,  the  point  of 
origin,  and  transported  to  the  point  of  destination,  where 
it  was  unloaded.  There  was  thus  transportation  from  one 
point  or  place  to  another,  irrespective  of  the  fact  that  both 
points  may  have  been  on  its  property  and  irrespective  of 
the  fact  that  the  reason  for  the  transportation  was  to  stock- 
pile the  ore  or  to  prepare  it  for  market. 

The  following  discussion  will  confirm  that  the  statutory 
language  is  not  to  be  circumscribed,  and  that  the  Regula- 
tions are  a  valid  interpretation  of  the  statute.  It  will  also 
show  more  fully  that  the  taxpayer's  arguments  (1)  that 
there  was  no  transportation  of  its  ore  in  the  statutory  sense 
because  the  transportation  was  an  incident  of  processing 
the  ore  for  sale,  and  (2)  that  in  any  event  there  was  no 
transportation  from  one  point  to  another  where  the  ore 
did  not  leave  its  property,  are  without  merit. 

As  stated  above,  the  applicable  statutory  language  is  part 
of  a  wartime  Revenue  Act  which  was  passed  by  Congress 


and  approved  by  the  President  in  1942  to  raise  additional 
federal  taxes  from  old  sources  and  more  tax  from  new 
sources,  all  necessary  for  successful  participation  in  World 
War  II.  Similar  legislation,  referred  to  above  as  having 
been  enacted  in  1917  and  1918,  was  likewise  part  of  an  at- 
tempt to  increase  federal  tax  revenues  during  World  War 
I.  It  seems  reasonable  to  conclude  that  Congress  had  in 
mind  reaching  as  a  source  of  more  tax  all  transportation  of 
all  property,  except  that  which  was  expressly  excluded. 
Members  of  Congress  and  of  its  Committees  are  presumed 
to  have  known  that  many  taxpayers  who  were  their  consti- 
tuents regularly  and  customarily  hired  transportation  of 
property  to,  upon,  and  away  from  their  premises.  Farmers 
used  public  transportation,  especially  by  motor  trucks,  for 
grain,  hay,  livestock,  and  timber.  Merchants  paid  for  trans- 
portation of  goods  to  and  from  their  places  of  business  and 
warehouses  by  motor  trucks,  railway,  and  water.  Manu- 
facturers paid  for  similar  types  of  transportation  of  raw 
and  finished  goods  to  and  away  from  their  factories,  upon 
and  across  their  premises.  Other  mining  companies  op- 
erated under  conditions  similar  to  those  in  the  instant  case. 
The  situation  was  one  of  general  application  and  of  mater- 
ial importance  both  to  the  Government  and  to  taxpayers  in 
1942.  The  statute  was  unquestionably  intended  to  create  an 
added  burden  upon  an  established  class  of  taxpayers  who 
had  paid  no  such  excise  tax  except  during  World  War  I. 
This  statute  is  still  in  effect. 

There  ordinarily  can  be  no  justification  for  a  narrow  con- 
struction of  statutory  language  in  a  revenue  measure  in- 
tended to  raise  more  tax  money  for  war.    No  matter  how 
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burdensome  the  tax  may  be,  there  is  every  reason  properly 
to  say  that  the  literal  reading  of  the  language  used  is  the 
only  correct  answer  to  a  question  as  to  what  it  was  intended 
to  mean.  The  subject  of  all  construction  is  to  ascertain 
the  legislative  intent  and  **If  the  language  be  clear  it  is 
conclusive."  Osaka  Shosen  Line  v.  United  States,  300  U.S. 
98,  101,  citing  United  States  v.  Hartwell,  6  Wall.  385,  396. 
It  matters  not  that  such  construction  operates  to  the  dis- 
advantage of  one  or  more  taxpayers  and  to  some  extent 
imposes  an  economic  impediment  to  the  activity  taxed  as 
compared  vnih.  others  not  taxed.  It  is  settled  "and  it  has 
long  been  established  that  an  Act  of  Congress  which  on  its 
face  purports  to  be  an  exercise  of  the  taxing  power  is  not 
any  the  less  so  because  the  tax  is  burdensome  or  tends  to 
restrict  or  suppress  the  thing  taxed."  Sonzinsky  v.  United 
States,  300  U.  S.  506,  513.  Taxpayer  might  have  avoided 
the  tax  by  the  use  of  its  own  trucks  or  by  leasing  from 
Dodge  Construction,  Inc.,  the  trucks  which  were  used,  under 
a  rule  in  M.T.  9, 1943  Cum.  Bull.  1159,  and  a  decision  in  Ohio 
River  Sand  Co.  v.  United  States,  60  F.  Supp.  563  (W.D. 
Ky . ) .  *  *  However,  present  knowledge  that  a  taxpayer  might 
have  lawfully  avoided  a  tax  by  using  another  form  of  trans- 
action "furnishes  no  reason  for  relieving  him  of  tax  when, 
for  whatever  reason,  he  chooses  a  mode  of  dealing  within 
the  terms  of  the  Act."  Founders  General  Co.  v.  Hoey,  300 
U.  S.  268,  275.  Equality  in  taxation  and  questions  of  "equal 
protection  must  be  decided  in  respect  of  the  general  classi- 
fication rather  than  by  the  chance  incidence  of  the  tax  in 


**  Cf.  Bridge  Auto  Renting  Corp.  v.  Pedrick,  174  F.  2d  733,  737-738, 
(C.A.  2d),  certiorari  denied  October  17,  1949,  which  limits  this  rule  to  the 
rental  of  trucks  without  drivers. 
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particular  instances  or  with  respect  to  particular  taxpay- 
ers." Colgate  v.  Harvey,  296  U.  S.  404,  436. 

There  is  a  well  recognized  principle  of  statutory  construc- 
tion applicable  in  federal  tax  cases  that  a  taxing  statute  of 
doubtful  intent  should  be  construed  favorably  to  a  taxpayer. 
The  following  excerpt  from  Gould  v.  Gould,  245  U.  S.  151 
153,  is  frequently  cited  as  the  leading  statement  of  the  rule: 

In  the  interpretation  of  statutes  levying  taxes  it  is 
the  established  rule  not  to  extend  their  provisions,  by 
implication,  beyond  the  clear  import  of  the  language 
used,  or  to  enlarge  their  operations  so  as  to  embrace 
matters  not  specifically  pointed  out.  In  case  of  doubt 
they  are  construed  most  strongly  against  the  Govern- 
ment, and  in  favor  of  the  citizen. 

This  rule  is  never  applied  when  the  statute  is  free  from 
doubt  {Hecht  v.  Malley,  265  U.S.  144,  156),  and  it  is  only 
applied  in  situations  of  extraordinary  doubt  {United  States 
V.  Wetherell,  65  Fed.  987,  990  (C.A.  1st)).  Morover,  in 
White  V.  United  States,  305  U.S.  281,  292,  the  Court  said: 

We  are  not  impressed  by  the  argument  that,  as  the 
question  here  decided  is  doubtful,  all  doubts  should  be 
resolved  in  favor  of  the  taxpayer.  It  is  the  function 
and  duty  of  courts  to  resolve  doubts.  We  know  of  no 
reason  why  that  function  should  be  abdicated  in  a  tax 
case  more  than  in  any  other  where  the  rights  of  suitors 
turn  on  the  construction  of  a  statute  and  it  is  our  duty 
to  decide  what  that  construction  fairly  should  be. 

The  Government  submits  that  the  statutory  language  de- 
terminative of  any  issue  in  the  instant  case,  particularly 
the  word  "point,"  is  free  from  reasonable  doubt.    The  fol- 
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lowing  excerpt  from  Helvering  v.  Stockholms  &c.  Bank,  293 
U.S.  84,  is  apposite  in  the  circumstances  (pp.  93-94) : 

In  tlie  foregoing  discussion,  we  have  not  been  un- 
mindful of  the  rule,  frequently  stated  by  this  court, 
that  taxing  acts  "are  not  to  be  extended  by  implication 
beyond  the  clear  import  of  the  language  used,"  and 
that  doubts  are  to  be  resolved  against  government  and 
in  favor  of  the  taxpayer.  The  rule  is  a  salutary  one, 
but  it  does  not  apply  here.  The  intention  of  the  law- 
maker controls  in  the  construction  of  taxing  acts  as  it 
does  in  the  construction  of  other  statutes,  and  that  in- 
tention is  to  be  ascertained,  not  by  taking  the  word  or 
clause  in  question  from  its  setting  and  viewing  it  apart, 
but  by  considering  it  in  connection  with  the  context, 
the  general  purposes  of  the  statute  in  which  it  is  found, 
the  occasion  and  circumstances  of  its  use,  and  other 
appropriate  tests  for  the  ascertainment  of  the  legisla- 
tive will.  Compare  Rein  v.  Lane,  L.  R.  2  Q.  B.  Cases 
144, 151.  The  intention  being  thus  disclosed,  it  is  enough 
that  the  word  or  clause  is  reasonably  susceptible  of  a 
meaning  consonant  therewith,  whatever  might  be  its 
meaning  in  another  and  different  connection.  We  are 
not  at  liberty  to  reject  the  meaning  so  established  and 
adopt  another  lying  outside  the  intention  of  the  legisla- 
ture, simply  because  the  latter  would  release  the  tax- 
payer or  bear  less  heavily  against  him.  To  do  so 
would  be  not  to  resolve  a  doubt  in  his  favor,  but  to  say 
that  the  statute  does  not  mean  what  it  means. 

It  is  also  well  established  that  Regulations  have  the  force 
and  effect  of  statute  law  if  they  are  reasonable  and  come 
within  the  law  with  respect  to  which  they  are  issued.  Com- 
missioner V.  Wheeler,  324  U.S.  542,  547 ;  Maryland  Casualty 
Co.  V.  United  States,  251  U.S.  342,  349.  Of  course,  a  regula- 
tion which  does  more  than  seek  to  carry  out  the  intent  of 
Congress  and  therefore  alters  or  amends  the  law  is  without 
force  or  effect.    Manhattan  Co.  v.  Commissioner,  297  U.S. 
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129.  But  it  has  long  been  the  settled  rule  that  a  practical 
interpretation  of  an  ambiguous  or  doubtful  statute  that  has 
been  acted  upon  by  officials  charged  with  its  administration 
will  not  be  disturbed  except  for  weighty  reasons.  Brewster 
V.  Gage,  280  U.S.  327,  336;  National  Lead  Co.  v.  United 
States,  252  U.S.  140,  145-146;  Carlisle  v.  Commissioner,  165 
F.  2d  645,  648  (C.A.  6th).  Moreover,  in  Brewster  v.  Gage, 
supra,  the  United  States  Supreme  Court  said  (p.  337) : 

The  substantial  reenactment  in  later  Acts  of  the 
provision  theretofore  construed  by  the  department  is 
persuasive  evidence  of  legislative  approval  of  the  regu- 
lation. 

See  also  Commissioner  v.  Wheeler,  supra,  p.  547,  footnote 
10.  The  Regulations  applicable  in  the  instant  case  have 
been  in  effect  from  February  1, 1943,  and  Congress  has  since 
amended  the  Internal  Revenue  Code  several  times.  One 
of  these  amendments  in  Section  307(a)(9)  of  the  Revenue 
Act  of  1943,  c.  63,  58  Stat.  21,  expressly  related  to  Section 
3475(b),  which  was  also  amended  by  the  Act  of  November 
4, 1943,  c.  294,  57  Stat.  585,  and  further  amended  by  Section 
6  of  the  Act  of  December  29,  1945,  c.  652,  59  Stat.  671.  None 
of  the  changes  are  material  to  any  argument  in  the  instant 
case. 

The  applicable  Reuglations  are  certainly  not  unreason- 
able. They  surely  are  not  inconsistent  with  the  statutory 
language.  They  constitute  contemporaneous  construction 
by  those  charged  with  the  administration  of  the  statute. 
They  do  apply  to  purely  local  movements  of  property  in- 
cluding ''switching,"  which  may  and  often  does  take  place 
entirely  upon  the  property  of  a  taxpayer.    Section  143.1(d), 
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Treasury  Regulations  113.  There  are  no  reasons,  weighty 
or  otherwise,  which  warrant  a  conclusion  that  the  transpor- 
tation in  the  instant  case  was  not  taxable  transportation. 
The  Regulations  apply  in  the  circumstances  here  and  they 
should  be  sustained  under  the  rule  in  Commissioner  v.  South 
Texas  Co.,  333  U.S.  496,  501,  namely: 

This  Court  has  many  times  declared  that  Treasury 
regulations  must  be  sustained  unless  unreasonable  and 
plainly  inconsistent  with  the  revenue  statutes  and  that 
they  constitute  contemporaneous  constructions  by  those 
charged  with  administration  of  those  statutes  which 
should  not  be  overruled  except  for  weighty  reasons. 

If  the  language  of  Section  3475  of  the  Internal  Revenue 
Code  is  clear  and  not  of  doubtful  meaning,  then  it  applies 
to  the  undisputed  facts  in  this  case.  There  was  taxable 
transportation  upon  which  the  federal  tax  has  been  lawfully 
collected.  The  judgment  below  should  be  affirmed.  The 
same  conclusion  follows  even  if  it  be  assumed,  arguendo, 
that  some  words  in  this  statute  might  have  doubtful  mean- 
ing. The  rule  stated  in  Great  Northern  Ry.  Co.  v.  United 
States,  315  U.S.  262,  is  applicable  (p.  273) : 

But  we  are  not  limited  to  the  lifeless  words  of  the 
statute  and  formalistic  canons  of  construction  in  our 
search  for  the  intent  of  Congress.  The  Act  was  the 
product  of  a  period,  and,  *' courts,  in  construing  a  stat- 
ute, may  with  propriety  recur  to  the  history  of  the  times 
when  it  was  passed," 

The  taxpayer's  claim  for  exemption  from  transportation 
tax  cannot  rest  upon  more  implication.  Oklahoma  Tax 
Comm'n  v.  United  States,  319  U.S.  598,  606;  United  States 
V.  Stewart,  311  U.S.  60,  71 ;  U.  S.  Trust  Co.  v.  Helvering, 
307  U.S.  57,  60.     Taxpayer's  argument  (Br.  24)  that  the 
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provisions  of  Section  143.13(b)  (Appendix,  infra)  ''created 
an  exemption  from  the  tax  on  transportation  in  the  case 
of  transportation  of  coal  from  the  mine  to  a  preparation 
plant,"  has  no  application  to  any  issue  in  the  instant  case. 
The  conclusion  (Br.  25)  that  "No  more  reason  exists  for 
the  taxation  of  transportation  of  raw  ores  from  a  mine  to 
a  mill  all  located  on  the  same  premises  than  exists  in  the 
taxation  of  the  movement  of  coal  from  the  mine  to  a  prepar- 
ation plant"  may  well  be  true  in  theory,  but  it  disregards 
what  Congress  provided.  Congress  saw  fit  to  grant  dif- 
ferent, and  even  what  may  be  termed  preferential,  treat- 
ment to  coal  producers.  Section  3475(a)  of  the  Internal 
Revenue  Code  imposes  a  tax  generally  upon  amounts  paid 
for  transportation  of  property  of  ''3  per  centum  of  the 
amount  so  paid,"  but  in  the  same  sentence  further  pro- 
vides, ''except  that,  in  the  case  of  coal,  the  rate  of  tax  shall 
be  4  cents  per  short  ton."  The  last  sentence  in  Section 
3475(a)  reads:  "The  tax  on  the  transportation  of  coal  shall 
not  apply  to  the  transportation  of  coal  with  respect  to  which 
there  has  been  a  previous  taxable  transportation."  This 
means  that  a  particular  quantity  of  coal  is  subject  to  a  tax 
of  4c  per  short  ton,  imposed  as  an  excise  for  the  transporta- 
tion of  that  coal.  Such  tax  applies  but  once  to  any  short 
ton  of  coal,  regardless  of  when,  where,  how  short  or  how 
far  a  distance,  or  how  many  times  it  may  be  transported. 
This  distinction  is  important. 

Granting  that  there  may  be  a  similarity  between  the 
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physical  process  of  transporting  the  taxpayer's  ores  and 
another  taxpayer's  coal  the  applicable  statute  and  Regula- 
tions clearly  require  a  different  treatment.  With  respect 
to  the  tax  on  coal  transportation,  the  law  presented  an  ad- 
ministrative problem  for  the  Commissioner  of  Internal 
Revenue  in  that  he  was  obliged  to  determine  by  regulation 
at  what  point  in  transportation  or  at  what  time  the  tax  of 
4c  per  short  ton  would  apply.  This  is  covered  in  Section 
143.13(b),  providing  in  substance  that  the  tax  applies  to 
the  first  transportation  for  hire  which  takes  place  after 
the  coal  has  been  prepared  for  commercial  use.  The  statu- 
tory language  is  plain  and  the  provisions  in  the  Regulations 
relating  thereto  are  reasonable.  There  never  has  been  any 
basis  for  a  similar  treatment  of  any  property  other  than 
coal.  Taxpayer's  argument  is  of  no  avail  in  the  circum- 
stances here. 

Granting  also  that  the  wisdom  of  such  legislation  might 
be  questioned  upon  the  ground  that  it  affords  preferential 
treatment  to  one  class  of  taxpayers,  this  relates  to  a  matter 
of  policy.  This  is  a  matter  as  to  which  the  Court  mil  have 
no  concern.  Packard  Co.  v.  National  Labor  Relations  Board, 
330  U.S.  485,  490-493. 
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II 

Amounts  paid  within  the  United  States  since  Decem- 
ber 1, 1942,  to  a  person  engaged  in  the  business  of  trans- 
porting property  for  hire,  for  the  transportation  by 
motor  truck  of  gold  and  tungsten  ore  in  the  United 
States  on  or  after  that  date,  have  been  subject  to  the 
federal  transportation  tax. 

Taxpayer  first  argues  that  the  transportation  of  ore  under 
the  facts  in  this  case  was  a  nontaxable  movement  of  pro- 
perty for  the  reason  that  it  (Br,  16)  ''was  merely  a  part  of 
and  incidental  to  the  mining  operations,"  and  says  (Br.  17) : 

The  removal  from  the  earth  and  the  transportation 
to  the  mill  were  a  part  and  parcel  of  the  production  by 
appellant  of  a  final  product  designed  for  sale. 

Taxpayer  construes  the  applicable  statute  to  tax  only 
(Br.  23-24)— 

transportation  which  is  essentially  a  movement  of  prop- 
erty in  commerce,  a  movement  of  property  to  or  from 
a  market,  and  not  movements  of  property  which  are 
basically  a  part  of  the  production  of  goods  for  com- 
merce and  for  market. 

The  mere  fact  that  the  transportation  in  question  was 
an  integral  part  of  a  mining  operation  and  a  movement 
upon  and  across  the  taxpayer's  own  premises  cannot  be 
important.  Otherwise  taxpayer's  argument  has  general 
application  to  all  mining,  to  industry  and  to  argiculture. 
Commercial  transportation  of  automobile  parts  from  manu- 
facturing plants  to  an  assembling  plant;  of  prefabricated 
materials  and  unassembled  parts  of  machinery;  of  cattle, 
hay,  grain,  and  other  farm  products  includes  movement  by 
motor  vehicles  and  railroad  cars  upon  private  as  well  as 
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public  property.  Such  transportation  of  ore,  auto  parts, 
and  cattle,  under  taxpayer's  argument,  could  be  a  move- 
ment from  one  unit  of  a  business  to  another  unit  of  the 
same  business  and  a  part  of,  or  incidental  to,  the  production 
of  goods  for  commerce  and  for  market.  Taxpayer's  argu- 
ment, if  sound,  is  obviously  important  not  only  to  taxpayers 
generally  but  to  the  federal  revenue. 

It  may  be  conceded,  arguendo,  that  the  movement  of  the 
taxpayer's  ore  upon  its  own  premises  was  an  inter-industry 
act,  a  step  in  the  manufacturing  process,  an  incidental  part 
of  its  mining  operations,  and  and  essential  part  of  its  mining 
business.  It  does  not  follow  therefrom  that  there  was  no 
taxable  transportation  or  that  the  tax  in  controversy  was 
one  imposed  upon  the  taxpayer's  mining  operations.  The 
movement  of  ore  from  mine  to  mill  was  "transportation" 
of  "property"  within  the  plain  meaning  of  the  law  and 
Regulations.  Congress  made  no  exception  in  favor  of  the 
mining  industry.  The  Commissioner  of  Internal  Revenue 
was  powerless  to  do  so  by  Regulations.  The  fact  that  Con- 
gress did  provide  for  different  treatment  of  the  coal  indus- 
try supports  a  conclusion  that  no  exemption  was  intended 
to  apply  to  other  kinds  of  mining  operations.  Neither  is 
there  any  basis  for  a  presumption  that  Congress  intended 
the  transportation  tax  to  apply  only  to  payments  for  move- 
ments of  finished  or  commercially  salable  products  of  mines 
nor,  when  transported  by  motor  vehicles,  only  to  move- 
ments upon  public  highways  or  off  of  the  taxpayer's  own 
premises.  Taxpayer's  argument  goes  to  a  policy  matter 
concerning  the  wisdom  of  the  legislation  wliich  is  of  no 
concern  in  a  construction  of  the  language  actually  used. 
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Packard  Co.  v.  National  Labor  Relations  Board,  330  U.S. 
485.  The  following  excerpt  from  the  opinion  in  Utah  Junk 
Co.  V.  Porter,  328  U.S.  39,  is  particularly  apposite  (p.  44) : 

All  construction  is  the  ascertainment  of  meaning. 
And  literalness  may  strangle  meaning.  But  in  con- 
struing a  definite  procedural  provision  we  do  well  to 
stick  close  to  the  text  and  not  import  argumentative 
qualifications  from  broad,  unexpressed  claims  of  policy. 
Insofar  as  such  considerations  are  revelant  here,  how- 
ever, they  tell  against  cutting  down  the  natural  mean- 
ing of  the  language  Congress  chose. 

Taxpayer's  argument  ignores  the  one  essential  fact  that 
is  of  controlling  importance.  The  taxpayer's  problem  arose 
simply  and  solely  because  it  paid  to  a  commercial  carrier, 
or  a  person  engaged  in  the  business  of  transporting  pro- 
perty for  hire,  charges  for  trucking  its  ore.  The  taxpayer 
could  have  purchased  and  used  its  own  trucks  to  transport 
that  ore,  or  it  could  have  rented  trucks  owned  by  others. 
In  either  event,  no  tax  would  have  attached  to  the  move- 
ment of  its  property  with  such  equipment. 

The  pipeline  cases  cited  by  taxpayer  (Br.  18,  20)  are  not 
apposite.  Regulations  applicable  to  the  transportation  of 
oil  by  pipeline  expressly  provided  that  the  tax  did  not 
apply  to  any  transportation  which  was  incidental  to  pro- 
duction. They  also  exempted  transportation  which  was 
incidental  to  manufacturing  and  refining  operations.  Tax- 
able movements  of  oil  must  also  have  been  similar  to  move- 
ments which  pipeline  carriers  usually  undertake  and  per- 
form.   There  are  no  comparable  Regulations  or  administra- 
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tive  rulings  applicable  in  the  instant  case.  This  material 
diiference  appears  on  page  925  of  the  opinion  in  Jones  v. 
Continental  Oil  Co.,  141  F.  2d  923  (C.A.  10th),  cited  on  page 
20  of  taxpayer's  brief.  It  appears  even  more  clearly  in 
cases  cited  on  page  926  of  the  Continental  Oil  Company 
opinion,  particularly  McKeever  v.  Fontenot,  104  F.  2d  326 
(C.A.  5th) ;  Caminol  Co.  v.  United  States,  41  F.  Supp.  819 
(S.D.  Cal.) ;  Big  Lake  Oil  Co.  v.  Driscoll,  40  F.  Snpp.  510 
(W.D.  Pa.) ;  Mohawk  Petroleum  Co.  v.  Lewis,  19  F.  Supp. 
867  (N.D.  Cal.).  These  decisions  expressly  refer  to  Regula- 
tions promulgated  under  the  Revenue  Act  of  1932,  c.  209, 
47  Stat.  169,  and  prior  to  the  enactment  of  the  Internal  Rev- 
enue Code.  The  case  of  Alexander  v.  Carter  Oil  Co.,  53  F. 
2d  964  (C.A.  10th),  cited  on  page  18  of  the  taxpayer's  brief, 
arose  under  the  Revenue  Act  of  1918,  and  shows  that  (p. 
966)  there  was  an  administrative  ruling  which  exempted 
from  tax  all  transportation  of  oil  which  was  incidental  to 
the  taxpayer's  production  or  refining  business.  Moreover, 
the  tax  on  transportation  of  crude  petroleum  did  apply  to 
transportation  upon  the  taxpayer's  own  premises.  Magnolia 
Petroleum  Co.  v.  United  States,  53  F.  Supp.  231  (CCls.), 
certiorari  denied,  323  U.S.  721.  Moreover,  as  is  made  clear 
in  Continental  Oil  Co.  v.  Jones,  176  F.  2d  519  (C.A.  10th), 
the  1942  edition  of  the  Regulations  relating  to  transporta- 
tion of  oil  by  pipeline,  which  the  court  held  valid,  provides 
for  taxation  where  the  movement  is  from  stablization  plants 
at  the  wells  to  storage  tanks,  and  this  irrespective  of 
whether  such  movement  is  an  incident  of  production  and 
whether  it  occurred  on  the  taxpayer's  premises. 
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III 

The  statutory  phrase  "from  one  point  in  the  United 
States  to  another"  covered  transportation  upon 
and  across  land  owned  by  the  taxpayer. 

The  definition  of  the  word  "point,"  quoted  on  page  26 
of  the  taxpayer's  brief,  appears  in  Webster's  New  Inter- 
national Dictionary  (1949  ed.)  p.  1903.  Even  though  the 
words  "point"  and  "place"  may  be  synonymous,  the  Gov- 
ernment cannot  accept  the  conclusion  that  (Br.  27) — 

The  Getchell  Mine  was,  therefore,  a  place  or  point 
and  all  of  the  transportation  by  Dodge  occurred  within 
the  confines  of  a  single  place,  point  or  locality  and  there 
was  no  transportation  from  one  point  in  the  United 
States  to  another. 

The  point  of  origin  and  the  point  of  destination  of  any 
commercial  shipment  varies  with  the  type  of  transportation. 
Railroads  transport  from  station  to  station,  planes  from 
airport  to  airport,  trucks  from  point  to  point  or  from  place 
to  place.  Taxpayer's  argument  (Br.  27)  that  the  premises 
of  the  Getchell  Mine  are  a  point,  which  is  premised  upon 
the  dictionary  definition  that  point  and  place  are  sometimes 
synonymous,  plainly  ignores  the  ordinary  use  of  the  word 
"point"  in  reference  to  transportation  by  truck.  This  type 
of  transportation  is  most  often  used  from  point  to  point 
upon  a  place  or  within  a  toA^m.  When  so  used,  point  is  mani- 
festly not  synonymous  with  place  if  the  latter  is  intended 
to  mean  a  larger  area  than  that  necessary  to  load  or  unload 
a  motor  veliicle.  The  word  "point"  used  in  the  applicable 
statute  means  a  particular  spot  which  is  the  point  or  place 
of  origin  and  another  spot  which  is  the  point  or  place  of 
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destination.  Even  though  the  words  point  and  place  are 
synonymous,  neither  one  nor  both  properly  can  be  used 
to  describe  an  area  embracing  all  of  the  Getchell  Mine  pro- 
perty. 

Taxpayer's  argument,  as  applied  to  transportation  dur- 
ing 1942  and  later  years  and  as  it  relates  to  the  particular 
question  under  consideration  here,  ignores  the  known  fact 
that  ''point"  or  ''place"  refers  either  to  the  origin  of  a 
shipment  or  to  its  destination.  This  is  never  a  large  area 
but  always  a  designated  spot  within  an  area.  The  trans- 
portation in  question  in  the  instant  case  was  from  one  spot 
to  another  spot  upon  the  taxpayer's  premises,  necessarily 
from  one  point  or  place  to  another  point  or  place  upon  the 
Getchell  Mine  property.  The  actual  point  of  origin  and 
the  point  of  destination  are  shown  with  sufficient  accuracy 
upon  the  map  that  was  made  part  of  the  stipulation  in  this 
case  (R.  19),  showing  the  roads  used  by  Dodge  Construc- 
tion, Inc.,  in  transporting  the  taxpayer's  ore.  As  used  in 
this  argument,  the  word  "point"  is  surely  free  from  reason- 
able doubt.  Its  use  in  the  transportation  tax  statute  mani- 
festly refers  to  the  "point  of  origin"  and  "point  of  destin- 
ation" of  any  shipment  by  commercial  carrier.  The  ordinary 
or  settled  meaning  of  a  word  prevails.  Avery  v.  Commis- 
sioner, 292  U.S.  210,  214.  We  must  assume  that  Congress 
had  a  reasonable  understanding  of  the  term  it  employed 
to  express  its  intention  and  that  it  knew  the  then  commercial 
usage  of  the  word  "point."  United  States  v.  Van  Nostrand, 
94  F.  2d  510,  512  (C.A.  1st). 

Taxpayer's  argument,  if  sound,  exempts  from  the  federal 
transportation  tax  all  shipments  of  property  by  railroad 
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from  one  station  to  another  and  all  movements  of  property 
by  motor  vehicles  from  a  point  of  origin  to  a  point  of  des- 
tination, whenever  both  stations  or  each  point  are  located 
upon  the  same  mine,  ranch  or  property  owned  by  the  tax- 
payer. This  conclusion,  in  effect,  adds  to  the  statutory 
language  an  exception  to  its  literal  meaning  so  that  by  con- 
struction the  statutory  phrase  will  read  ''from  one  point 
in  the  United  States  to  another,  excluding  all  transporta- 
tion upon  property  of  a  person  subject  to  the  tax."  If  this 
be  what  Congress  intended  it  readily  could  have  said  so,  but 
it  did  not  and  we  cannot  assume  it  meant  what  it  did  not 
say.  United  States  v.  Van  Nostrand,  supra,  p.  512.  Tax- 
payer's broad  interpretation  of  the  language  used  by  Con- 
gress amounts  to  a  claim  for  tax  exemption,  something  that 
is  never  granted  by  implication.  Oklahoma  Tax  Comm'n  v. 
United  States,  319  U.S.  598,  606.  If  it  be  assumed,  arguendo, 
that  there  is  any  justification  for  an  argument  that  Congress 
should  have  made  the  tax  inapplicable  to  transportation 
upon  a  taxpayer's  farm,  ranch,  mine  or  other  commercial 
property,  then  this  goes  to  a  policy  matter  concerning  the 
wisdom  of  the  legislation  which  is  of  no  concern  in  a  con- 
struction of  language  actually  used.  Packard  Co.  v.  National 
Labor  Relations  Board,  supra;  Utah  Junk  Co.  v.  Porter, 
supra. 

Taxpayer's  conclusion  that  its  entire  mine  property  was 
(Br.  27)  **a  single  place,  point  or  locality"  necessarily  im- 
plies that  Dodge  Construction,  Inc.,  could  have  hauled  the 
ore  to  any  spot  on  the  entire  Getchell  Mine  premises  and 
dumped  it  at  will.  But  that  ore  was  not  waste  material 
which  might  have  been  disposed  of  by  the  carrier  as  it  saw 
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fit.  Dodge  Construction,  Inc.,  had  a  well  defined  route  or 
routes  of  transportation  from  one  spot  to  another.  The  map 
in  evidence  (R.  19)  shows  these  spots  to  have  been  of  rela- 
tively small  area.  They  were  designated  by  the  taxpayer  as 
the  shipper  of  the  ore.  In  such  circumstances,  any  argu- 
ment that  "point"  means  the  entire  Getchell  property  ap- 
pears to  be  futile  and  absurd.  This  is  even  more  apparent 
when  the  situation  here  is  contrasted  with  that  covered  in 
an  inapplicable  administrative  ruling  in  M.T.  13, 1943  Cum. 
Bull.  1161,  reading  in  part: 

Where  a  person  contracts  Avith  a  carrier  for  the  trans- 
portation of  waste  material  from  his  plant  or  premises 
to  a  designated  place,  the  amount  paid  to  the  carrier 
is  taxable  under  section  3475  of  the  Internal  Revenue 
Code,  since  it  is  a  payment  for  transportation  of  pro- 
perty from  one  point  in  the  United  States  to  another. 
However,  an  amount  paid  to  a  carrier  for  removal  of 
waste  material  where  the  carrier  is  permitted  to  dis- 
pose of  the  material  as  it  sees  fit  is  not  taxable  under 
that  section.  The  amount  paid  under  such  circum- 
stances is  considered  as  a  payment  for  a  disposal  ser- 
vice rather  than  for  the  transportation  of  property 
from  one  point  in  the  United  States  to  another. 

The  decision  in  Lyle  v.  United  States,  76  F.  Supp.  787 
(N.D.  Ga.),  cited  on  page  27  of  the  taxpayer's  brief,  and 
therein  said  to  be  similar  on  its  facts  to  the  case  at  bar, 
fairly  cannot  be  apposite.  The  Court  found  that  the  trans- 
portation tax  in  that  case  was  assessed  against  the  plaintiff 
in  an  amount  representing  3%  of  the  payments  made  to  his 
subcontractor  for  services  rendered  in  furnishing  dump 
trucks  with  drivers  for  use  in  the  leveling  and  grading  of  an 
airfield.  The  dump  trucks  received  earth  from  the  grading 
shovel  and  moved  it  to  the  closely  situated  dump  or  fill 
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on  the  same  field.  In  the  circumstances  the  transportation 
was  regarded  as  insignificant.  Moreover,  there  was  no 
finding  that  the  subcontractor  was  engaged  in  the  business 
of  transporting  property  for  hire,  and  the  absence  of  a 
showing  to  this  effect  would  defeat  the  tax.  The  facts  of 
this  case  are  entirely  ditf  erent.  Here  there  was  transporta- 
tion of  ore  from  the  mine  to  stockpiles  or  the  mill,  two 
definite  points  of  origin  and  destination,  instead  of  merely 
a  grading  and  filling  operation  on  a  field.  Moreover,  the 
transportation  was  done  in  this  case  by  a  company  engaged 
in  the  business  of  transporting  property  for  hire. 

The  liquor  cases  cited  on  page  30  of  the  appellant's  brief 
are  also  inapposite.  Those  decisions  and  many  others,  in- 
cluding the  Liquor  Transportation  Cases,  140  Tenn.  582, 
593-594,  205  S.  W.  423,  426,  all  to  the  same  effect,  show  that 
state  courts  have  rather  uniformly  held  that  the  transporta- 
tion of  intoxicating  beverages  by  any  person  upon  and 
across  his  own  premises  was  not  enough  to  support  a  con- 
viction for  illegal  transportation.  Those  decisions  rest  upon 
the  premise  that  it  was  not  unlawful  for  a  person  to  procure 
and  to  consume  liquor  in  his  own  home  which  necessarily 
could  be  done  only  if  the  liquor  was  moved  or  transported 
from  place  to  place  within  and  without  the  person's  dwell- 
ing and  upon  his  premises.  The  phrases  "from  one  place  to 
another"  and  "from  one  point  to  another,"  as  used  in  the 
state  criminal  statutes,  were  held  synonymous  and  held  to 
mean  not  less  than  from  one  premises  to  another.  There 
is  no  proper  analogy  to  any  issue  in  the  instant  case.  More- 
over, state  law  and  decisions  of  state  courts  are  controlling 
only  when  the  federal  taxing  Act  by  express  language  or 


26 

necessary  implication  makes  its  operation  dependent  upon 
state  law.    Lyeth  v.  Hoeij,  305  U.S.  188,  194. 


CONCLUSION 

The  facts  stipulated  and  found  by  the  trial  court  are 
sufficient  to  support  the  judgment.  The  tax  in  controversy 
was  lawfully  collected  upon  an  assessment  which  was  duly 
and  regularly  made  by  the  Commissioner  of  Internal  Rev- 
enue. The  decision  of  the  District  is  correct  and  it  should 
be  affirmed. 

Respectfully  submitted, 

THERON  LAMAR  CAUDLE, 

Assistant  Attorney  General. 

ELLIS  N.  SLACK, 
HELEN  GOODNER, 
JOHN  A.  REES, 

Special  Assistants  to  the 
Attorney  General. 

MILES  N.  PIKE, 

United  States  Attorney. 

BRUCE  R.  THOMPSON, 

Assistant  United  States  Attorney. 
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APPENDIX 

nternal  Revenue  Code : 

SEC.  3475  [as  added  bv  Sec.  620(a),  Revenue  Act  of 
1942,  c.  619,  56  Stat.  798].  TRANSPORTATION  OF 
PROPERTY. 

(a)  Tax. — There  shall  be  imposed  upon  the  amount 
paid  within  the  United  States  after  the  effective  date 
of  this  section  for  the  transportation,  on  or  after  such 
effective  date,  of  property  by  rail,  motor  vehicle,  water, 
or  air  from  one  point  in  the  United  States  to  another, 
a  tax  equal  to  3  per  centum  of  the  amount  so  paid,  ex- 
cept that,  in  the  case  of  coal,  the  rate  of  tax  shall  be  4 
cents  per  short  ton.  Such  tax  shall  apply  only  to 
amounts  paid  to  a  person  engaged  in  the  business  of 
transporting  property  for  hire,  including  amounts  paid 
to  a  freight  forwarder,  express  company,  or  similar 
person,  but  not  including  amounts  paid  by  a  freight 
forwarder,  express  company,  or  similar  person  for 
transportation  with  respect  to  which  a  tax  has  prev- 
iously been  paid  under  this  section.  In  the  case  of  prop- 
erty transported  from  a  point  without  the  United  States 
to  a  point  within  the  United  States  the  tax  shall  apply 
to  the  amount  paid  within  the  United  States  for  that 
part  of  the  transportation  which  takes  place  within 
the  United  States.  The  tax  on  the  transportation  of 
coal  shall  not  apply  to  the  transportation  of  coal  with 
respect  to  which  there  has  been  a  previous  taxable 
transportation. 


(26  U.S.C.  1946  ed.,  Sec.  3475.) 

treasury  Regulations  113  (1943  ed.) : 

SEC.  143.1  Meaning  of  Terms. — As  used  in  these 
regulations,  unless  otherwise  specified  or  indicated  by 
the  context — 
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(a)  General. — The  terms  defined  in  the  applicable 
provisions  of  law  shall  have  the  meanings  so  assigned 
to  them. 

(b)  Person  engaged  in  the  business  of  transporting 
property  for  hire. — The  term  ''person  engaged  in  the 
business  of  transporting  property  for  hire"  includes 
a  common  carrier,  contract  carrier,  local  moving  or 
drayage  concern,  freight  forwarder,  express  company, 
or  other  person  transporting  property  for  hire  wholly 
or  in  part  by  rail,  motor  vehicle,  water,  or  air. 

(c)  Carrier. — The  term  ''carrier"  is  coextensive 
with  the  term  "person  engaged  in  the  business  of  trans- 
porting property  for  hire." 

(d)  Transportation. — The  term  "transportation" 
as  used  herein  means  the  movement  of  property  by  a 
person  engaged  in  the  business  of  transporting  prop- 
erty for  hire,  including  interstate,  intra  state,  and  intra- 
city  or  other  local  movements,  as  well  as  tomng,  ferry- 
ing, switching,  etc.  In  general,  it  includes  accessorial 
services  furnished  in  connection  with  the  transporta- 
tion movement,  such  as  loading,  unloading,  blocking  and 
staking,  elevation,  transfer  in  transit,  ventilation,  re- 
frigeration, icing,  storage,  demurrage,  lighterage,  trim- 
ming of  cargo  in  vessels,  wharfage,  handling,  feeding 
and  watering  live  stock,  and  similar  services  and  facil- 
ities. 

(e)  Property. — The  term  "property"  means  any 
physical  matter  regardless  of  value  over  which  the 
right  of  ownership  or  control  may  be  erercised,  includ- 
ing currency,  documents,  papers  of  all  kinds,  etc. 

(/)     Coal. — The  term  "coal"  as  used  herein  includes 
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anthracite,  bituminous,  semibituminous,  sub-  bitumin- 
ous, and  lignite  coal,  coal  dust,  and  coke,  and  briquettes 
made  from  coal. 

{g)  [as  added  by  T.D.  5284,  1943  Cum.  Bull.  1158] 
Preparation  plant. — The  term  ''preparation  plant" 
means  a  plant  operated  in  connection  with  mining  op- 
erations at  which  coal  is  subjected  to  one  or  more  pro- 
cesses, such  as  washing,  crushing  or  sizing,  intended 
to  remove  impurities  or  foreign  matter  or  otherwise 
render  the  coal  better  suited  for  consumption,  but  not 
including  a  preparation  plant  operated  as  part  of  or 
in  conjunction  with  any  other  establishment  or  place 
(such  as  a  steel  plant,  coke  oven,  etc.)  where  coal  is 
consumed  as  fuel  or  in  the  production  of  coke,  briq- 
uettes, or  other  articles  or  materials. 


SEC.  143.13  Application  of  Tax. — {a)  [as  amended 
by  T.D.  5354,  1944  Cum.  Bull.  657]  In  general.— The 
tax  is  payable  by  the  person  making  the  taxable  trans- 
portation payment  and  is  collectible  by  the  person  re- 
ceiving such  payment.    (See  section  143.50.) 

The  tax  applies  to  the  total  amount  paid  within  the 
United  States  for  transportation  of  property  from  one 
point  in  the  United  States  to  another  even  though  while 
en  route  part  of  the  transportation  movement  is 
through  a  foreign  country. 

The  tax  applies  to  any  payment,  not  specifically  ex- 
empted, for  the  transportation  of  property,  made  to  a 
person  engaged  in  the  business  of  transporting  prop- 
erty for  hire,  including  a  payment  made  by  one  such 
person  to  another,  but  not  including  an  amount  paid  by 
a  carrier,  a  freight  forwarder,  express  company,  or 
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similar  person  for  transportation  with  respect  to  which 
a  tax  is  payable  to  such  person. 

The  tax  applies  only  to  amounts  paid  after  December 
1,  1942,  for  transportation  which  originated  on  or  after 
that  date.  No  tax  attaches  to  payments  for  transporta- 
tion originating  prior  to  the  first  moment  of  December 
1,  1942.  Payments  made  prior  to  December  2,  1942, 
are  not  taxable  regardless  of  when  the  transportation 
occurs. 

In  the  case  of  property  transported  from  a  point 
without  the  United  States  to  a  point  within  the  United 
States  the  tax  applies  to  any  amount  paid  \\dthin  the 
United  States  for  that  part  of  the  transportation  which 
takes  place  within  the  United  States. 

Where  the  amount  paid  in  the  United  States  covers 
the  entire  movement  of  property  from  point  of  origin 
in  a  foreign  country  to  an  inland  point  in  the  United 
States,  the  tax  will  apply  to  the  pro  rata  part  of  such 
payment  which  represents  transportation  within  the 
United  States.  However,  in  the  case  of  shipments  of 
foreign  origin  arriving  by  water,  no  tax  will  attach  to 
transportation  or  services  performed  prior  to  the  un- 
lading of  property  at  the  port  of  first  arrival. 

The  tax  does  not  apply:  (1)  to  an  amount  paid  out- 
side the  United  States  for  the  transportation  of  prop- 
erty from  a  point  without  the  United  States  to  a  point 
within  the  United  States;  (2)  to  an  amount  paid  by  a 
carrier,  freight  forwarder,  express  company,  or  simi- 
lar person  for  the  transportation  of  property  with  res- 
pect to  which  a  tax  is  payable  to  such  carrier,  freight 
forwarder,  express  company,  or  similar  person;  or  (3) 
to  an  amount  paid  for  the  transportation  of  property 
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in  course  of  exportation  or  shipment  to  a  possession  of 
the  United  States  and  actually  so  exported  or  shipped 
(see  section  143.30.  For  governmental  exemptions  see 
Subpart  D. 

(h)  [as  amended  by  T.D.  5284, 1943  Cum.  Bull.  1158] 
Coal. — An  amount  paid  after  December  1,  1942,  with 
respect  to  the  first  transportation  for  hire  originating 
on  or  after  that  date  of  coal  is  subject  to  tax,  except 
that  an  amount  paid  for  the  transportation  of  coal  from 
the  mine  to  a  preparation  plant  as  defined  in  section 
143.1  (g)  is  not  taxable,  but  the  tax  attaches  to  the 
first  subsequent  transportation  for  hire  of  the  coal. 

An  amount  paid  for  the  transportation  of  coke  or 
briquettes  made  from  coal  is  not  subject  to  tax,  pro- 
vided there  has  been  a  previous  taxable  transportation 
of  the  coal  or  coal  dust  from  which  such  coke  or  briq- 
uettes "were  manufactured. 

When  a  person  delivers  to  a  carrier  a  quantity  of 
coal  for  a  transportation  movement,  and  the  transporta- 
tion tax  has  previously  been  paid  with  respect  to  the 
coal  so  delivered,  a  statement  to  that  effect  shall  be 
endorsed  on  the  bill  of  lading  or  other  shipping  papers. 
This  endorsement  shall  constitute  authority  to  the 
carrier  not  to  collect  tax  with  respect  to  the  transporta- 
tion charges  due  on  such  shipment. 
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The  following  is  respectfully  submitted  to  the  Court 
in  reply  to  the  brief  of  the  United  States. 


I. 

THE  APPELLEE  HAS  NOT  CORRECTLY  STATED  THE  FACTS 
PRESENTED  BY  THE  FINDINGS. 

The  position  of  the  United  States  seems  to  'be 
founded  upon  certain  misapprehensions  of  fact  which 
are  set  forth  in  its  })rief.  These  misapprehensions  are 
as  follows: 

1.  In  the  statement  on  page  3  of  the  brief  of  the 
United  States,  the  following  language  is  used:  '^Un- 


der  ail  oral  contract  witli  another  Nevada  corpora- 
tion, Dodge  Construction,  Inc.,  the  latter  removed 
from  surface  ground  by  the  use  of  power  shovels  and 
transported  by  motor  trucks  taxpayer's  ore  from 
spots  near  the  mine  mouth  to  designated  stockpiles  or 
to  the  taxpayer's  mill  foi-  treatment." 

There  is  nothing  in  the  findings  of  the  Court  or  stip- 
ulation of  facts  that  Dodge  Construction,  Inc.  re- 
moved ore  from  surface  ground  from  spots  near  the 
mine  mouth  to  designated  stockpiles  or  to  the  taxpay- 
er's mill.  11ie  hnding  of  the  Court  is:  "Dodge  Con- 
struction agreed  to  remove,  by  the  use  of  power 
shovels,  gold  and  tungsten  ores  from  the  mining  prop- 
erties operated  by  plaintiff  and  transport  the  same  by 
truck  to  designated  stockpiles  or  to  the  plaintiff's 
mill  for  treatment."  (Tr.  p.  22). 

2.  It  is  stated  in  the  l)rief  of  the  United  States, 
page  8:  "Dodge  Construction,  Inc.,  a  person  engaged 
independently  in  the  business  of  transporting  prop- 
erty for  hire,  carried  t.ax])ayer's  ore  by  truck  from 
its  mine  to  designated  stock  piles  or  to  its  mill  for 
treatment."  There  is  no  finding  of  fact  or  stii)ulation 
of  fact  that  Dodge  Construction,  Inc.  was,  apai*t  from 
the  particular  transaction  with  Getchell  Mine,  a  "per- 
son engaged  independently  in  the  business  of  trans- 
porting property  for  hire." 

3.  It  is  stated  in  the  brief  of  the  United  States, 
page  8:  "The  ore  was  loaded  at  the  mill,  the  point 
of  origin,  and  transported  to  the  point  of  destination, 
where  it  was  unloaded."  There  is  no  finding  by  the 
Court  or  stipulation  of  fact  to  this  effect. 


II. 

THE  CONTRACT  OF  DODGE  CONSTRUCTION,  INC.  WITH 
GETCHELL  WAS  NOT  MERELY  A  CONTRACT  FOR  THE 
HAULING  OF  CRUDE  ORES. 

From  tlu'sc  three  mi8ajj])reliensions  of  fact,  which 
are  not  in  accord  with  the  findings  of  the  lower  Court 
and  stipulation  of  facts,  the  United  States  has  con- 
cluded that  the  agreement  of  Dodge  Construction,  Inc. 
with  the  appellee  was  merely  a  contract  for  the  trans- 
portation of  ores  already  mined  from  the  mining 
properties  to  the  mill.  The  finding  of  the  Couii:,  is 
that  Dodge  Construction,  Inc.  "agreed  to  remove, 
by  the  use  of  power  shovels,  gold  and  tungsten  ores 
from  the  mining  properties  operated  by  plaintiff  and 
transport  the  same  hy  truck  to  designated  stockpiles 
or  to  the  plaintiff's  mill  for  treatment.  That  for  such 
removal  and  transjjortation,  Dodge  Construction,  Inc. 
was  paid  sums  ranging  from  25f  to  $1.00  per  cubic 
yard,  depending  on  the  distance  said  ores  were  trans- 
ported, which  varied  from  300  feet  to  7  miles."  (Tr. 
p.  22).  The  contract  of  Dodge  Construction,  Inc.  with 
appellant  was  not  merely  to  haul  the  ores  from  the 
mine  mouth  to  the  mill  but  to  remove  the  ores  from 
Getchell  premises  by  the  use  of  power  shovels  and 
transport  the  same  to  the  mill.  For  both  the  removal 
by  the  use  of  power  shovels  and  the  transportation. 
Dodge  w^as  paid  a  flat  sum  varying  with  the  distance 
from  the  mill.  The  brief  of  the  United  States  assumes 
that  this  removal  by  the  use  of  power  shovels  was 
merely  a  loading  operation.  In  ordinary  mining  par- 
lance, the  removal  of  ores  from  mining  j^roperties,  as 
found  by  the  Court,  means  the  separation  of  the  ores 


by  ])owei'  shovels  from  the  earth  in  which  tliey  are 
contained,  which  is  basically  a  mining-  oj)eration.  Ac- 
cordingly, Dodge  Construction,  Inc.  was  paid  a  flat 
sum  ])er  cul)ic  yard  for  a  single  operation  which  in- 
volved both  the  mining  of  the  ores  by  the  use  of  power 
shovels  and  the  transportation  of  those  ores  from 
the  place  where  they  were  mined  to  the  mill  or  to 
stockpiles.  This  operation  by  Dodge  Construction,  Inc. 
was,  at  its  inception,  a  mining  operation  and  in  the 
performance  of  such  operation  Dodge  was  not  en- 
gaged in  the  business  of  transporting  property  for 
hire,  the  transportation  being  merely  incidental  to  the 
removal  of  the  ores.  On  the  record,  therefore,  the  as- 
sumption of  the  United  States  that  the  agreement  be- 
tween Dodge  and  Getchell  involved  merely  a  hauling 
operation  is  incorrect.  Likewise,  on  the  record,  it  is 
apparent  that  in  the  performance  of  the  agreement 
between  Dodge  and  Getchell,  Dodge  was  not  en- 
gaged "independently"  in  the  business  of  transport- 
ing property  for  hire. 

There  is  nothing  in  section  3475(a)  of  the  Internal 
Revenue  Code  to  indicate  that  the  performance  of 
such  an  agreement,  to-wit,  the  mining  of  the  ores  and 
the  carriage  of  those  ores  to  the  Getchell  mill  are  the 
subject  of  the  tax  imposed  by  that  section  or  that  sec- 
tion 3475(a)  would  require  the  imposition  of  a  tax 
upon  an  operation  by  an  independent  conti'actor  which 
is  basically  a  part  of  the  mining  operations  carried  on 
by  the  taxpayer.  In  this  respect,  it  is  of  no  conse- 
quence that  the  tax])ay(M'  elected  to  i)ay  an  iii(le])end- 
ent  contractor  for  the  performance  of  these  sei'^ices 


rather  than  to  perform  tlie  operation  itself  since  the 
primary  business  of  the  taxpayei-  was  the  production 
of  gold  and  silver  bullion  from  ores  found  in  the  earth 
and  the  movement  of  ores  from  the  mine  to  the  mill 
was  merely  incidental  to  and  a  part  of  such  produc- 
tion. 

The  Bureau  itself  seems  to  ha^'e  recognized  that  a 
transaction  such  as  was  involved  in  the  agreement 
between  the  taxpayer  and  Dodge  does  not  involve  tax- 
able transportation  of  property.  In  a  special  ruling, 
dated  January  21,  1946,  signed  by  W.  F.  Sherwood, 
Acting  Commissioner,  and  reported  in  464  C.C.H., 
paragraph  6304,  it  appeared  that  an  owner  of  timber 
land  entered  into  a  contract  with  an  independent  con- 
tractor to  log  all  merchantable  timber  on  a  certain 
tract  of  land  and  to  deliver  the  logs  to  a  pond  for  a 
total  consideration  of  $8.25  per  thousand  feet.  The 
contract  called  for  loading  trucks  with  logs  at  the 
place  where  the  logs  were  felled  and  for  trucking  the 
same  to  the  pond.  All  of  the  equipment  used  by  the 
independent  contractor  was  owned  ])y  the  owner  of 
the  land.  The  ruling  says : 

''In  the  affidavits  sul)mitted,  it  is  pointed  out 
that  the  cost  of  transporting  the  logs  by  truck 
is  only  a  small  part  of  the  total  contract  price. 
It  is  also  stated  that  the  average  distance  of  log 
movement  by  truck  does  not  vary  substantially 
from  the  average  distance  of  log  movement  out  of 
the  woods  by  means  of  tractor  and  donkey  engine. 

Careful  consideration  has  been  given  to  the 
evidence  presented  by  you  and  it  is  now  the  opin- 
ion of  the  Bureau  that,  iji  carrying  out  the  terms 


of  the  logging  contracts  snlniiittecl,  the  A  Com- 
pany and  the  B  Company  are  not  pereons  en- 
gaged in  the  business  of  transporting  pT*o])erty 
for  hire  within  the  meaning  of  section  3475  of  the 
Internal  Revenue  Code.  Accordingly,  you  are  not 
liable  for  payment  of  transportation  tax  on  any 
portion  of  the  amounts  paid  by  you  to  these  com- 
l^anies  under  such  contracts,  or  payments  made 
by  you  under  similar  logging  contracts  with  other 
loggers. ' ' 

We  believe  there  is  a  clear  distinction  between  trans- 
portation per  se,  within  the  scope  of  the  tax  eifect  of 
section  3475(a)  of  the  Internal  Revenue  Code,  and 
transportation  carried  on  completely  within  the  prem- 
ises of  the  producer  in  furtherance  of  its  lousiness. 

In  a  recent  decision  of  the  Interstate  Commerce 
C'Ommission  in 

Lenoir  Chair  Company,  Contract  Carrier  Ap- 
plication,   Reported    in    United    States    Law 
Week,  18  Law  Week  2238,  Decided  Novem- 
ber 8,  1949, 
the   Commission  had   occasion   to   decide   whether   a 
manufacturer  which  transported  its  own  products  out- 
bound and  supplies  for  its  factory  inbound  was  en- 
gaged in  transxJO]i:ation  for  hire  where  its  transpoiia- 
tion  charges  were  invoiced  separately  and  were  com- 
parable to  those  charged  hy  common  carriers.  In  liold- 
ing  that,   under  the   facts   above,   the   applicant  was 
not  engaged  in  transpoi'tation  for  hire,  the  Conunis- 
sion  said : 

"If  the  facts  estal)lis]i  tliat  the  primary  busi- 
ness of  an  operator  is  the  supplWng  of  transpor- 


tation  for  compensation,  then  the  carrier's  status 
is  established,  though  the  operator  may  be  the 
owner,  at  the  time  of  the  goods  transported  and 
may  be  transporting  them  for  the  purpose  of  sale. 
If,  on  the  other  hand,  the  primary  business  of  an 
operator  is  found  to  be  manufacturing  or  some 
other  non-carrier  commercial  enterprise,  then  it 
must  be  determined  whether  the  motor  operations 
are  in  bona  fide  furtherance  of  the  primary  busi- 
ness or  whether  they  are  conducted  as  a  related  or 
factory  enterprise  with  the  purpose  of  profiting 
from  the  transportation  performed.  They  caimot 
be  both.  A  finding  that  a  company  is  engaged  in 
performing  transportation  for  compensation  with 
a  purpose  of  profiting  therefrom  is  inconsistent 
with  and  precludes  a  finding  that  the  motor  op- 
erations are  conducted  in  bona  fide  fui-therance  of 
its  other  and  j)rimary  commercial  enterprise." 

It  appears  also  in  the  present  case  that  the  jjrimary 
function  of  Dodge  under  the  agreement  was  to  re- 
move the  ores  by  the  use  of  power  shovels,  such  re- 
moval constituting  a  part  of  the  mining  operations 
of  Getchell.  The  carriage  of  the  ores  to  the  mill  or 
stockpiles  l)y  Dodge  was  merely  incidental  to  this 
primary  function.  The  removal  of  ores  l)eing  the  pri- 
mary service  to  l^e  performed  by  Dodge  under  the 
agreement,  it  is  not  consistent  with  such  purpose  to 
conclude  that  in  performing  the  agreement  Dodge  was 
engaged  in  the  business  of  transporting  property  for 
hire. 


III. 

THE  TERM  "POINT"  AS  USED  IN  THE  STATUTE  IS  TO  BE 
INTERPRETED  IN  ACCORDANCE  WITH  ITS  USUAL,  ORDI- 
NARY AND  ACCEPTED  MEANING. 

To  be  taxable,  the  transportation  referred  to  in  the 
statute  must  he  from  one  point  in  the  United  States 
to  another.  Although  the  Treasury  Department  has 
defined  all  the  other  terms  in  the  statute,  it  has 
neglected  to  define  the  phrase  "from  one  point  in  the 
United  States  to  another".  In  the  absence  of  any  def- 
inition by  the  Treasury  Department  and  contained  in 
the  Regulations,  the  term  ''point"  must  be  given  its 
ordinary,  usual  and  literal  meaning.  Such  ordinary, 
usual  and  literal  meaning  was  pointed  out  in  the  open- 
ing brief  of  appellant  (Br.  p]).  26-30).  The  term 
"point"  is  synonymous  with  "place"  and  by  "place" 
we  mean  a  geographical  place  or  situation;  a  locality; 
or  an  "Area  or  portion  of  land  marked  oif  or  regarded 
as  marked  oft*  and  separated  from  the  rest  as  by  occu- 
pancy, use  or  character".  In  the  ordinary  significa- 
tion of  the  term,  the  Getchell  Mine  was  a  point  or 
place,  and  being  a  point  or  ])lace  the  point  of  origin 
and  the  point  of  destination  of  ores  moved  within 
the  limits  of  such  property  were  the  sam(\ 

The  case  of 

Charles  M.  Li/lr  r.  rm'fcd  States,  76  Fed. 
Supp.  787  (N.D.  Georgia), 
cited  on  ])ai;-es  27-28  of  appellant's  opening  brief,  has 
not  heen  distinguished  by  the  United  States.  This  case 
squarely  held  that  the  movement  of  i)roperty  by  a 
carrier  for  hire  within  the  limits  of  an  airfield  under 


construction  did  not  constitute  transportation  of  prop- 
erty from  one  point  in  the  United  States  to  another 
within  the  meanin^^  of  section  3475(a).  In  the  Lyle 
case  there  were  points  of  origin  and  destination  within 
the  confines  of  a  single  limited  area  constituting  one 
point  or  place.  In  that  case  a  subcontractor  was  em- 
ployed by  a  contractor  engaged  in  grading  and  level- 
ing an  airfield,  to  receive  earth  from  a  grading  shovel, 
and  move  the  earth  from  the  shovel  to  the  dump  or 
fill.  The  drivers  of  the  trucks  were  employed  and  paid 
by  the  subcontractor,  and  the  contractor  was  paid  an 
hourly  rate  for  the  use  of  tnicks  and  drivers.  That 
case  is,  on  its  facts,  no  diiferent  from  the  case  at  bar, 
and  the  decision  of  the  Court  under  those  facts  seems 
to  have  been  approved  by  the  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit  in 

Bridge  Auto  Rentiiu/  C orporation  v.  Pedrick, 
174  Fed.  (2d)  733  at  page  738, 
cited  on  page  29  of  appellant's  opening  brief. 

The  appellant  does  not  ask  for  any  construction  of 
the  statute  but  simply  asks  that  the  words  of  the 
statute  and  the  phrase  ''from  one  point  in  the  United 
States  to  another"  be  given  its  ordinary,  literal  and 
accepted  meaning.  The  United  States,  on  the  other 
hand,  Avould  have  the  Court  give  the  word  "point"  a 
meaning  other  than  that  contained  in  the  dictionary 
so  as  to  denominate  it  "any  dot  in  space".  It  is 
thus  the  United  States,  and  not  the  appellant,  that 
is  asking  that  the  statute  be  ex:tended  by  implication. 

As  respects  taxing  statutes,  in  the  absence  of  any 
ambiguity  and  when  the  statute  is  free  from  doubt, 
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the  words  used  therein  must  be  given  their  ordinary 
and  accepted  meaning  ])ut  if  there  be  any  doubt  they 
must  be  construed  most  stiictly  against  the  taxing 
authority.  Tlie  appellee  has  not  called  to  the  atten- 
tion of  the  Court  any  extraneous  relevant  aids  to  con- 
struction which  would  cast  any  doubt  upon  its  mean- 
ing and,  in  the  absence  of  such  aids  to  construction, 
Congress  meant  what  the  words  it  used  would  ordi- 
narily convey. 

In 

Ihiited  States  v.  Merriam,  263  U.S.  179,  68 
L.  Ed.  240, 
in  which  the  Court  was  called  upon  to  determine  the 
meaning  of  the  word  '^beneficiary",  it  was  urged  by 
the  taxpayer,  as  it  is  here  urged  by  the  United  States, 
that  as  a  practical  matter  the  substance,  rather  than 
the  form  in  which  the  tax  was  imposed,  should  be  con- 
sidered. The  Court  said: 

''On  behalf  of  the  government  it  is  urged  that 
taxation  is  a  practical  matter,  and  concerns  itself 
with  the  substance  of  the  thing  upon  which  the 
tax  is  imposed,  rather  than  with  legal  forms  or 
expressions.  But  in  statutes  levying  taxes  the 
literal  meaning  of  the  words  employed  is  most 
important,  for  such  statutes  are  not  to  be  ex- 
tended by  implication  beyond  tlie  clear  iin])ort  of 
the  language  used.  If  the  words  are  doubtful,  the 
doubt  must  be  resolved  against  the  government 
and  in  favor  of  the  taxpayer."  (Italics  ours). 

The  burden  is  upon  the  United  States  to  bring  the 
subject  sought  to  be  taxed  within  the   letter  of  the 
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law  and,  in  the  absence  of  ambiguity,  if  it  cannot 
do  so  the  person  or  subject  of  taxation  is  free,  how- 
ever apparently  he  or  it  may  be  mthin  the  spirit  of 
the  law.  An  equitable  construction  of  the  statute  may 
not  be  urged.  The  United  States  urges  an  equitable 
construction  in  that  section  3475(a)  of  the  Internal 
Revenue  Code  is  claimed  to  be  a  reveime  measure  in- 
tended to  raise  money  foi*  war  and,  therefore,  entitled 
to  be  given  special  consideration.  The  United  States 
cites  no  authority  for  the  proposition  that  a  war  rev- 
enue measure  is  to  be  interpreted  differently  oi'  given 
a  meaning  more  Inroad  than  a  revenue  act  enacted  in 
time  of  peace. 

If  there  ])e  any  doubt  whether  Congress  intended 
a  movement  of  property  solely  on  the  premises  of  a 
commei'cial  enterprise  and  incidental  to  the  carrying 
on  of  that  enterprise  to  be  subject  to  the  transporta- 
tion tax,  such  doul)t  must,  under  applicable  rules  of 
construction,  1)e  resolved  in  favor  of  tlie  taxpayer  and 
against  the  United  States.  Thus  in 

Old  Colony  Railroad  Cow  pan  y  v.  Commissioner 
of  Internal  Revenue,  284  U.S.  552  at  561, 
it  is  said: 

"If  there  were  doulit  as  to  the  connotation  of 
the  term,  and  another  meaning  might  be  adopted, 
the  fact  of  its  use  in  a  tax  statute  would  incline 
the  scale  to  the  constniction  most  favorable  to 
the  taxpayer." 

and  in 

White  V.  Aronson,  302  U.S.  16  at  20, 
it  is  said : 
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''Where  there  is  a  reasonable  doubt  as  to  the 
meaning  of  a  taxinc^  act  it  sliould  l)e  construed 
most  favorably  to  the  taxpayer.  *  *  *  'Tax  laws, 
like  all  other  laws,  are  made  to  l)c  obeyed.  They 
should  therefore  be  intelliu'ibic  to  those  who  are 
expected  to  obey  them.'  " 

In 

Gould  V.  Gould,  245  U.S.  151,  62  L.  Ed.  211, 
the  Court  said,  at  page  153  of  245  U.S. : 

"In  the  interpretation  of  statutes  levying  taxes 
it  is  the  established  rule  not  to  extend  their  pro- 
visions, by  implication,  beyond  the  clear  import 
of  the  language  used,  or  to  enlarge  their  opera- 
tions so  as  to  embrace  matters  not  specifically 
pointed  out.  In  case  of  doubt  they  are  construed 
most  strongly  against  the  government,  and  in  fa- 
vor of  the  citizen." 


IV. 

CONCLUSION. 

Looking  solely  to  the  findings  of  the  Court,  the  fol- 
lowing midisputed  facts  appear: 

That  the  arrangement  of  Dodge  mth  appellant 
called  for  the  mining  of  oi*es  by  the  use  of  power 
shovels  by  Dodge  and  the  transportation  of  the  ores 
from  the  mine  to  the  mill.  For  both  the  mining  and 
the  transportation.  Dodge  was  paid  a  fiat  sum.  The 
movement  of  the  ores,  following  their  mining,  took 
place  entirely  on  the  i)remises  of  the  Getchell  Mine 
except  that  part  of  the  ores  moved  t'l-oni  tlu>  Granite 
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Creek  Mine  a  distance  of  approximately  one  mile 
across  a  section  owmed  by  the  United  States.  There  is 
no  finding  that  Dodge  was,  apart  from  its  contract 
with  Getchell,  a  carrier  for  hire  or  engaged  in  the 
business  of  transporting  property  for  hire.  Upon  these 
findings  by  the  lower  Court,  we  believe  we  are  justi- 
fied in  our  conclusion  that  the  perfonnance  of  the 
agreement  with  Getchell  did  not  constitute  trans}:)or- 
tation  of  jjroperty  from  one  point  in  the  United 
States  to  another  l)y  a  person  engaged  in  the  business 
of  transporting  property  for  hire  mthin  the  meaning 
of  section  3475(a)  of  the  Internal  Revenue  Code. 

Dated,  Reno,  Nevada, 
January  13, 1950. 

Respectfully  submitted, 
Wm.  Woodburn, 

Wm.  J.  FORMAN, 

Wm.  K.  Woodburn, 
John  P.  Thatcher, 
Attorneys  for  Appellant. 
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2  Standard  Insurance  Company, 

In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

No.  Civ.  4285 

MABEL  E.  WISTING, 

Plaintiff, 

vs. 

STANDARD    LIFE    INSURANCE    COMPANY, 

an  Oregon  Corporation, 

Defendant. 
COMPLAINT 

Plaintiff  alleges: 

I. 

Plaintiff  is  a  citizen  of  the  State  of  California, 
and  defendant  is  a  corporation  incorporated  under 
the  laws  of  the  State  of  Oregon.  The  matter  in 
controversy  exceeds,  exclusive  of  interest  and  costs, 
the  sum  of  Three  Thousand  and  no/ 100  Dollars 
($3,000.00). 

II. 

That  on  May  26,  1927,  defendant,  whose  name 
was  then  Oregon  Life  Insurance  Company,  issued 
to  Gustav  H.  Wisting,  also  known  as  George  H. 
Wisting,  a  policy  of  life  insurance  wherein  and 
whereby  defendant  promised  to  pay  the  sum  of 
Five  Thousand  no/100  Dollars  ($5,000.00)  to  the 
beneficiary  of  said  i)oliey  upon  due  proof  of  the 
death  of  said  Wisting  while  said  policy  was  in 
force. 


vs.  MaUe  E.  Wisting  3 

III. 

That  Gustav  H.  Wisting  died  January  18,  1947, 
and  that  at  the  time  of  his  death  plaintiff  was  the 
beneficiary  of  said  policy.  That  said  policy  was  in 
force  at  said  time. 

IV. 

That  during  his  lifetime  Gustav  H.  Wisting  per- 
formed all  conditions  precedent  to  continuing  said 
policy  in  force.  [1*] 

V. 

That  due  proof  of  death  of  Gustav  H.  Wisting 
has  been  furnished  defendant  at  its  home  office  at 
Portland,  Oregon,  and  demand  has  been  made  upon 
defendant  by  plaintiff  to  pay  to  her  said  sum 
of  Five  Thousand  and  no/100  Dollars  ($5,000.00). 
That  defendants  has  refused  to  pay  to  plaintiff  said 
sum  of  Five  Thousand  and  no/100  Dollars 
($5,000.00)  or  any  other  smn  whatsoever.  That  One 
Thousand  and  no/100  Dollars  ($1,000.00)  is  a  rea- 
sonable sum  to  be  allowed  plaintiff  as  an  attorney 
fee  for  the  prosecution  of  this  action. 

Wherefore,  plaintiff  demands  judgment  against 
the  defendant  in  the  sum  of  Five  Thousand  and 
no/ 100  Dollars  ($5,000.00)  together  with  interest 
thereon  at  the  rate  of  Six  per  cent  (6%)  per  amium 
from  January  18,  1947,  and  for  the  further  sum  of 
One  Thousand  and  no/100  Dollars  ($1,000.00)  at- 
torney fees,  together  with  her  costs. 

/s/  DAVID  SANDEBERG, 

Attorney  for  Plaintiff. 

[Endorsed]  :    Filed  Nov.  13.  1948. 

*  Page  numbering  appearing  at  bottom  of  page  of  original  certified 
Transcript  of  Record. 
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[Title  of  District  Court  and  Cause.] 

ORDER 

This  matter  coming  on  to  be  heard  regularly  be- 
fore this  Court  upon  the  motion  of  the  defendant  to 
amend  the  answer  filed  herein,  and  the  Court  being 
fully  advised  in  the  premises  and  good  cause  ai3pear- 
ing  therefor, 

It  Is  Hereby  Ordered  that  the  defendant  be 
granted  leave  to  file  the  amended  answer  heretofore 
tendered  and  filed  in  the  above-entitled  action. 

Dated  this  24th  day  of  January,  1949. 

/s/  CLAUDE  McCULLOCH, 

Judge. 

[Endorsed] :    Filed  Jan.  26,  1949. 


[Title  of  District  Court  and  Cause.] 

AMENDED  ANSWER 

Comes  now  Defendant,  Standard  Insurance  Com- 
pany, improperly  pleaded  in  plaintiff's  Complaint 
as  Standard  Life  Insurance  Company,  and  for  an- 
swer to  Plamtiif's  Complaint  heretofore  filed 
herein  admits  and  denies  as  follows: 

I. 

Defendant  admits  each  and  every  allegation  con- 
tained in  Paragraphs  I  and  II  of  Plaintiff's  Com- 
plaint. 

IL 

Defendant  admits   Gustav  H.   Wisting   died   on 
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or  about  January  18,  1947,  denies  each  and  every 
remaining  allegation  contained  in  Paragraph  III 
of  Plaintiff's  Complaint. 

III. 

Defendant  denies  each  and  every  allegation  con- 
tained in  Paragraph  IV  of  Plaintiff's  Complaint. 

IV. 

Defendant  denies  each  and  every  allegation  con- 
tained in  Paragraph  V  of  Plaintiff's  Complaint 
save  and  except  Defendant  admits  it  refused  to  pay 
Plaintiff  the  sum  of  Five  Thousand  and  no/100 
Dollars  ($5,000.00)  or  any  other  sum  or  amount 
whatsoever. 

And  for  a  first,  further  and  se^jarate  answer  and 
defense  to  plaintiff's  Complaint,  Defendant  alleges 
as  follows:  [3] 

I. 

That  the  defendant  issued  to  George  H.  Wisting 
under  register  date  of  May  21,  1927,  a  life  insur- 
ance policy  and  contract  of  insurance  bearing  No. 
34538  whereby  the  defendant  promised  to  pay  the 
sum  of  Five  Thousand  Dollars  and  no/100 
($5,000.00)  to  the  beneficiary  of  said  policy  upon 
due  proof  of  the  death  of  said  George  H.  Wisting 
while  said  policy  was  in  force. 

II. 

Said  policy  of  insurance  was  issued  by  the  de- 
fendant in  consideration  of  the  payment  by  the  in- 
sured of  an  initial  premium  of  $64.05  and  the  ad- 
vance payment  of  all  future  premiums  upon  said 
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policy;  that  said  policy  was  modified  by  endorse- 
ment and  the  semi-annual  premiums  were  modified 
so  that  a  semi-amuial  premium  became  due  on  said 
policy  on  the  21st  day  of  November,  1946,  in  the 
sum  of  $66.05. 

III. 
That  by  the  terms  of  said  contract  of  insurance 
the  same  became  void  and  lapsed  for  the  non-pay- 
ment of  premiums  excepting  only  that  a  i3eriod  of 
grace  of  one  month,  not  less  than  thirty  days,  was 
allowed  for  the  payment  of  every  premium. 

IV. 

That  on  the  7th  day  of  November,  1946,  the  de- 
fendant mailed  to  the  insured  policy  holder,  George 
H.  Wisting,  a  notice  in  w^riting  advising  the  said 
George  H.  Wisting  that  the  semi-annual  premium 
of  said  policy  in  the  sum  of  $66.05  would  be  due 
on  the  21st  day  of  November,  1946,  and  that  said 
notice  was  deposited  in  the  United  States  Post 
Office  at  Portland,  Oregon,  with  postage  pre-paid 
and  was  addressed  to  the  insured,  George  H.  Wist- 
ing at  his  last  known  address  namely,  3378  Tareco 
Drive,  Los  Angeles,  28,  California. 

V. 

That  the  insured,  George  H.  Wisting,  failed  to 
pay  the  said  premium  and  that  said  premium  never 
was  paid  and  that  the  said  policy  of  insurance 
lapsed  upon  the  expiration  of  thirty  days  grace 
from  and  after  the  said  premium  due  date  of  No- 
vember 21,  1946. 
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VI. 

That  on  or  about  the  8th  day  of  January,  1947, 
the  defendant  notified  the  insured,  George  H.  Wist- 
ing, that  the  said  policy  of  insurance  had  lapsed 
and  was  no  longer  in  force  and  effect. 

And  for  a  second,  further  and  separate  answer 
and  defense  to  plaintiff's  Complaint,  defendant  al- 
leges as  follows: 

I. 

That  the  insured,  George  H.  Wisting,  under  the 
policy  of  insurance  mentioned  in  plaintiff's  Com- 
plaint, borrowed  the  full  loan  value  on  said  insur- 
ance policy  and  exhausted  all  of  the  insured's  re- 
serve thereunder  by  a  loan  which  was  completed 
October  28,  1946;  that  by  reason  of  pre-payment 
of  interest  a  credit  to  the  insured  under  the  auto- 
matic loan  provisions  of  the  policy  would  have 
carried  said  insurance  to  November  25,  1946,  but 
that  no  credit  or  reserve  remained  in  favor  of  the 
insured  beyond  November  25,  1946;  that  the  days 
of  grace  for  payment  of  the  premium,  which  was 
due  on  said  policy  November  21,  1946,  expired  and 
the  reserve  of  said  policy  was  used  up  and  for  that 
reason  the  said  policy  lapsed  on  December  21,  1946. 

II. 

That  the  total  loan  outstanding  on  said  policy  to 
the  insured  using  all  credits  amounted  to  $1,402.42 
on  November  25,  1946;  that  the  total  cash  value  on 
said  date  was  $1,402.36  and  that  if  the  plaintiff 
should  have  any  claim  against  the  defendant  that 
the  defendant  is  entitled  to  off-set  against  the  same 
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the  said  loan  in  the  sum  of  $1,402.42,  together  with 
interest  thereon  at  the  rate  of  6%  per  annum  from 
November  25,  1946. 

Wherefore,  defendant  prays  that  Plaintiff's  Com- 
plaint be  dismissed;  that  the  plaintiff  take  nothing 
thereby,  and  that  the  defendant  recover  its  costs 
and  disbursements  from  the  plaintiff  herein. 
/s/  PAUL  A.  SAYRE, 

WINFREE,  McCULLOCH, 
SHULER  &  SAYRE, 
Attorneys  for  Defendant. 

State  of  Oregon, 

County  of  Multnomah — ss. 

Service  of  the  within  Amended  Answer  is  hereby 
accepted  in  Multnomah  County,  this  18th  day  of 
January,  1949. 

/s/  DAVID  SANDEBERG, 

Attorney  for  Plaintiff. 

[Endorsed] :    Filed  Jan.  24,  1949. 


[Title  of  District  Court  and  Cause.] 

MEMORx\NDUM  OF  DECISION 

Deceased  knew  that  he  did  not  have  to  pay  the 
interest  on  his  policy  loan  until  May  21,  1947. 
From  his  point  of  view,  and  in  layman's  thinking, 
the  interest  did  not  become  an  indebtedness  mitil 
then.  In  the  absence  of  notice  to  deceased,  it  would 
be  unjust  to  permit  the  Compan}^  to  put  a  different 


vs.  Mahle  E.  Wisting  9 

interpretation  on  "indebtedness,"  for  the  purpose 
of  lapsing  the  policy. 

Findings    and    Conclusions    in    accord    herewith 
may  be  submitted  . 

Dated  April  1,  1949. 

/s/  CLAUDE  McCOLLOCH, 
Judge. 

[Endorsed] :     Filed  April  1,  1949.  [4] 


[Title  of  District  Court  and  Cause.] 

FINDINGS  EEQUESTED  BY  DEFENDANT 

Upon  motion  of  the  defendant  and  in  addition 
to  other  Findings  of  Fact  and  Conclusions  of  Law, 
the  Court  makes  the  following 

Findings   of   Fact 
I. 
The  automatic  loan  section  of  the  life  insurance 
policy  described  in  plaintiff's  complaint  provides: 

.  .  .  "This  x^olicy  shall  remain  in  force  and  effect 
as  long  as  the  increasing  loan  value  hereof  ...  is 
sufficient  to  pay  for  pro  rata  insurance  for  one  ad- 
ditional day,  on  a  quarterly  premium  basis,  and 
to  secure  all  existing  indebtedness  hereon,  with  in- 
terest. ' ' 

IL 
Computation  of  the  use  of  the  automatic  loan  pro- 
vided in  the  policy  to  the  dates  of  November  25, 
1946  and  November  26,  1946  is  as  follows : 
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"November  25,  1946: 

Cash  Value  as  of  5-21-47 $1,446.00 

Cash  Vahie  as  of  5-21-46 1,356.00 

Increase  in  Cash  Value  5-21-46  to  5-21-47         90.00 
Increase  in  Cash  Value  5-21-46  to  11-25-46 
inclusive,  189  days:  189  x  90.00 46.60 

365 
Cash  Value  as  of  5-21-46 1,356.00 

Cash  Value  as  of  11-25-46 $1,402.60 

Policy  Loan  taken  out  10-28-46 $1,394.00 

Premium  to  cover  period  11-21-46  to  11- 

25-46  inclusive,  5  days:  5  x  33.64 1.84 

91.25 
Interest  on  loan  from  10-28-46  to  11-25-46 
inclusive,  29  days:  29  x.06  x  1,394.00.  .  .  .  6.65 

365 
Interest  on  above  premium  from  11-21-46 
to  11-25-46  inclusive,  5  days:  5  x  .06  x  1.84 

"iii"  

[5]  $1,402.49 
November  26,  1946: 

Cash  Value   as   of   5-21-47 $1,446.00 

Cash  Value  as  of  5-21-46 1,356.00 

Increase  in  Cash  Value  5-21-46  to  5-21-47         90.00 
Increase  in  Cash  Value  5-21-46  to  11-26-46 
inclusive,  190  days:  190  x  90.00 46.85 

"365 
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Cash  Value  as  of  5-21-46 1,356.00 

Cash  Value  as  of  11-26-46 $1,402.85 

Policy  Loan  taken  out  10-28-46 $1,394.00 

Premium  to  cover  period  11-21-46  to  11- 

26-46  inclusive,  6  days:  6  x  33.64 2.21 

91.25 
Interest  on  loan  from  10-28-46  to  11-26-46 
inclusive,  30  days:  30  x  .06  x  1,394.00.  . .  .  6.87 

365 
Interest  on  above  premium  from  11-21-46 
to  11-26-46  inclusive,  6  days :  6  x  .06  x  2.21  

iii"  

$1,403.08 
III. 

Computation  under  the  terms  of  the  automatic 
loan  provision  of  the  policy  as  of  the  date  of  death 
is  as  follows: 

"Computation  showing  effect  of  paying  premium 
to  and  including  January  17,  1947  by  automatic 
loan. 

Cash  Value  as  of  5-21-47 $1,446.00 

Cash  Value  as  of  5-21-46 1,356.00 

Increase  in  Cash  Value  5-21-46  to  5-21-47         90.00 
Increase  in  Cash  Value  5-21-46  to  1-17-47 
inclusive,  242  days:  242  x  90.00 59.67 

365" 
Cash  Value  as  of  5-21-46 • 1,356.00 

Cash  Value  as  of  1-17-47 $1,415.67 
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Policy  Loan  taken  out  10-28-46 $1,394.00 

Premiums    to    cover    period    11-21-46    to 

1-17-47  inclusive,  58  days :  58  x  33.64 21.38 

91.25 
Interest  on  loan  from  10-28-46  to  1-17-47 
inclusive,  82  days:  82  x  .06  x  1,394.00.  .  .  .  18.79 

365" 
Interest  on  above  premium  from  11-21-46 
to  1-17-47  inclusive,  58  days:  58  x  .06  x 

"iei" 

21.38 .20 


$1,434.37 

Computation  showing  effect  of  paying  premium  to 
and  including  January  18,  1947  by  automatic  loan : 

Cash  Value  as  of  5-21-47 $1,446.00 

Cash  Value  as  of  5-21-46 ...     1,356.00 

Increase  in  Cash  Value  5-21-46  to  5-21-47         90.00 
Increase  in  Cash  Value  5-21-46  to  1-18-47 
inclusive,  243  days:  243  x  90.00 59.92 

365 
Cash  Value  as  of  5-21-46.  .   1,356.00 

Cash  Value  as  of  1-18-47 $1,415.92 

Policy  Loan  taken  out  10-28-46 $1,394.00 

Premium    to    cover    pei'iod    11-21-46    to 

1-18-47  inclusive,  59  days:  59  x  33.64 21.75 

91.25 
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Interest  on  loan  from  10-28-46  to  1-18-47 
inclusive,  83  days:  83  x  .06  x  1,394.00 19.02 

365 
Interest  on  above  premium  from  11-21-46 
to  1-18-47  inclusive,  59  davs:  59  x  .06  x 


365 
21.75     .21 


$1,434.98 
Conclusions  Of  Law 
I. 
Based  upon  the  foregoing  Findings  of  Fact,  the 
Court  concludes  that  said  policy  of  insurance  lapsed 
on  or  before  the  26th  day  of  November,  1946,  and 
was  not  in  force  and  effect  on  January  18,  1947, 
the  date  of  the  death  of  the  insured,   George  H. 
Wisting. 

Dated  this  ....  day  of  April,  1949. 


Judge. 
WINFREE,  McCULLOCH, 
SHULER  &  SAYRE, 
Attorneys  for  Defendant. 

Due  service  of  the  within  Requested  Findings  of 
Defendant  is  hereby  accepted  in  Multnomah, 
County,  Oregon,  this  —  day  of  April,  1949,  by  re- 
ceiving a  copy  thereof,  duly  certified  to  as  such  by 
Paul  A.  Sayre,  of  Attorneys  for  Defendant. 
/s/    DAVID   SANDEBERG, 

Of  Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  AprH  22,  1949.  [5B] 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT, 
CONCLUSIONS   OF  LAW 

The  above  entitled  cause  having  come  on  regu- 
larly on  the  4th  day  of  February,  1949,  for  trial 
before  the  undersigned  Judge  of  the  above  entilted 
Court  sitting  without  a  jury,  the  parties  having 
respectively  waived  the  right  to  insist  upon  a 
jury  trial;  the  plaintiff  appearing  by  and  through 
her  attorneys.  David  Sandeberg  and  Bardi  G.  Skula- 
son,  and  the  defendant  appearing  by  its  Secretary 
R.  W.  R.  Calderwood  and  Paul  K.  Sayre,  its  at- 
torney; opening  statements  were  made  by  respective 
counsel  in  which  opening  statements  it  was  stipu- 
lated and  agreed  by  the  respective  parties  that  no 
question  was  raised  l^y  defendant  as  to  proof  of 
death,  that  plaintiff  was  the  beneficiary  of  the  in- 
surance policy  in  question,  that  the  true  and  correct 
name  of  defendant  is  Standard  Insurance  Com- 
pany and  not  Standard  Life  Insurance  Company 
and  that  no  question  was  raised  by  defendant  on 
account  of  the  misnomer  in  the  title  and  that 
should  it  become  necessary  the  Court  could  deter- 
mine a  reasonable  attorney  fee  to  be  allowed 
plaintiff  for  the  prosecution  of  this  action;  after 
which  evidence  was  introduced  on  behalf  of  plain- 
tiff and  defendant;  that  after  the  introduction  of 
said  evidence  briefs  were  submitted  by  the  attor- 
neys for  the  respective  parties  and  thereafter  on  the 
4th  day  of  March,  1949,  oral  argument  [7]  was 
made  by  the  attorney  for  the  respective  parties  and 
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upon  completion  of  said  oral  argument  on  the  4tli 
day  of  March,  1949,  the  Court  took  said  cause  under 
advisement  and  the  Court  having  given  full  and 
due  consideration  to  said  cause  and  now  being  fully 
advised  in  the  premises  does  now  make  the  follow- 
ing: 

Findings  Of  Fact 
I. 

That  plaintiff  is  a  citizen  of  the  State  of  Cali- 
fornia. 

II. 

That  defendant  is  a  corporation  incorporated 
under  the  laws  of  the  State  of  Oregon  and  that 
the  correct  name  of  defendant  is  Standard  In- 
surance Company  and  that  defendant  has  waived 
any  question  concerning  the  misnomer  of  defendant 
in  the  title  of  this  cause. 

III. 

The  matter  in  controversy  exceeds,  exclusive  of 
interest  and  costs,  the  sum  of  $3,000.00. 

lY. 

That  on  May  26,  1927,  defendant  whose  name 
was  then  Oregon  Life  Insurance  Company  issued  to 
Gustav  H.  Wisting,  also  known  as  George  H. 
Wisting,  a  policy  of  life  insurance  wherein  and 
whereby  defendant  promised  to  pay  to  the  benefi- 
ciary of  said  policy  upon  due  proof  of  the  death 
of  said  Wisting  while  said  policy  was  in  force,  the 
sum  of  $5,000.00. 
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Y. 

That  Gustav  H.  Wistiiig,  also  known  as  George 
H.  Wisting,  died  January  18,  1947,  and  that  at  the 
time  of  his  death  plaintiff  was  the  beneficiary  of  said 
policy.  [7A] 

VI. 

That  during  his  lifetime  Gustav  H.  Wisting, 
also  known  as  George  H.  Wisting,  performed  all 
conditions  precedent  to  continuing  said  policy  in 
force;  that  due  proof  of  death  of  Gustav  H.  Wist- 
ing has  been  furnished  defendant  at  its  home  office 
in  Portland,  Oregon,  defendant  having  stipulated  in 
its  opening  statement  that  no  question  was  raised 
in  this  regard. 

VII. 

That  demand  has  been  made  upon  defendant  by 
plaintiff  that  pajTiient  be  made  to  her  under  this 
policy. 

VIII. 

That  defendant  has  refused  to  pay  to  plaintiff  any 
sum  w^hatsoever;  that  $750.00  is  a  reasonable  sum  to 
be  allowed  plaintiff  as  attorney  fee  for  the  prosecu- 
tion of  this  action.  That  the  number  of  life  in- 
surance policy  and  the  contract  of  insurance  is  num- 
bered 34538,  and  that  said  policy  bears  register 
date.  May  21,  1927. 

IX. 

That  the  anniversary  of  said  policy  occurred  on 
the  21st  day  of  May  of  each  year. 

X. 

That  during  his  lifetime  the  deceased  paid  semi- 
annual premiums  upon  said  policy  as  required  there- 
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by  for  a  period  of  nineteen  and  one-half  (19%) 
years;  that  the  last  premium  jDayment  made  by  the 
deceased  was  made  on  the  19th  day  of  June,  1916, 
and  was  a  semi-annual  premium  on  said  policy 
which  was  due  on  May  21,  1946,  and  was  made 
during  the  grace  period  therefor. 

XI. 

That  on  the  second  day  of  March,  1937,  flie  [7B] 
deceased  borrowed  $600.00  upon  the  policy;  that  in- 
terest on  this  loan  was  paid  each  year  on  the  an- 
niversary of  the  policy  when  it  became  due  accord- 
ing to  the  records  of  the  Company;  that  interest 
on  this  loan  was  never  collected  in  advance  but  was 
always  paid  on  the  anniversary  of  the  policy. 

XII. 

That  on  the  28th  day  of  October,  1946  defendant 
made  an  additional  loan  to  the  deceased  upon  said 
policy.  That  said  loan  was  in  the  amount  of 
$1,394.00;  that  from  the  proceeds  of  said  loan  the 
previous  loan  of  $600.00  was  deducted  as  well  as 
interest  at  the  rate  of  6%  upon  said  loan  from 
May  21,  1946,  until  October  28,  1946,  so  that  on  the 
28th  day  of  October,  1946,  according  to  the  records 
of  the  defendant,  there  was  an  indebtedness  against 
the  policy  in  the  sum  of  $1,394.00. 

XIII. 

That  immediately  prior  to  obtaining  said  loan 
of  $1,394.00  from  which  the  principal  and  interest 
to  date  upon  the  old  loan  was  deducted,  plaintiff 
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executed  a  policy  loan  agreement  in  favor  of  de- 
fendant. That  said  policy  loan  agreement  provided 
that  interest  would  he  due  upon  said  new  loan  on 
the  next  premium  anniversary  date  of  the  policy 
which  was  May  21,  1947. 

XIV. 

That  on  or  about  the  7th  day  of  November,  1946, 
defendant  mailed  to  the  deceased  a  premium  notice 
for  the  semi-annual  premium  due  upon  said  policy 
on  November  21,  1946.  [7C]  That  said  notice  set 
forth  only  the  semi-high  annual  premium  due  upon 
said  date  and  contained  no  mention  whatsoever  of 
any  interest  due  upon  the  loan.  That  said  premium 
was  never  paid. 

XV. 

That  thereafter  upon  the  24th  day  of  November, 
1946,  and  during  the  grace  period  of  30  days  upon 
said  premium,  the  deceased  suffered  a  severe  heart 
attack  from  which  he  died  on  the  18th  day  of  Janu- 
ary, 1947. 

XVI. 

That  said  policy  contained  an  automatic  premium 
loan  provision  which  provided  that  if  a  premium 
was  not  paid  when  due  or  within  the  days  of  grace 
thereafter  the  policy  would  remain  in  effect  as  long 
as  the  increasing  loan  value  would  pay  for  pro  rata 
insurance  for  one  additional  day,  on  a  quarterly 
premium  basis  and  "to  secure  all  existing  indebted- 
ness hereon,  with  interest." 

XVII. 

That  under  said  automatic  loan  provision  the  in- 
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creasing  loan  value  of  said  policy  would  have  con- 
tinued said  policy  in  force  until  the  23rd  day  of 
January,  1947. 

XX. 

That  there  is  no  provision  in  said  poHcy  per- 
mitting defendant  to  charge  accrued  interest  upon 
the  loan  against  said  policy  before  said  interest 
became  due. 

XXI. 

That  defendant  attempted  to  charge  accured  in- 
terest on  said  loan  against  the  policy  before  it 
became  due. 

XXII. 

That  the  charge  of  said  accured  interest  before  it 
became  due  would  have  hastened  and  lapsed  the 
policy  prior  to  the  death  of  the  assured. 

XXIII. 

That  no  notice  of  charge  of  accured  interest  be- 
fore it  became  due  was  given  to  the  assured. 

XXIV. 

That  defendant  did  nothing  to  attempt  to  fore- 
close the  policy  under  the  provisions  of  the  loan 
agreement  particuarly  paragraph  III.  That  de- 
fendant did  not  attempt  to  charge  accrued  interest 
thereunder  and  did  not  send  notice  of  forfeiture 
thereunder. 

XXVI. 

That  the  letter  of  January  8,  1947,  directed  to  the 
assured  by  the  Company  was  not  a  letter  declaring 
a  forfeiture  of  the  policy  under  paragraph  III.  of 
the  loan  agreement.  [7F] 
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XXVII. 

That  the  loan  against  the  policy  bore  interest  at 
the  rate  of  6%. 

XXVIII. 

That  said  deceased  knew  that  he  did  not  have  to 
pay  interest  on  his  policy  loan  until  May  21,  1947. 
From  his  point  of  view,  and  in  layman's  thinking, 
the  interest  did  not  become  an  indebtedness  until 
then.  In  the  absence  of  notice  to  deceased,  it  would 
be  unjust  to  permit  the  Company  to  put  a  different 
interpretation  on  "indebtedness,"  for  the  purpose 
of  lapsing  the  policy. 

Now,  therefore,  based  upon  the  foregoing  Find- 
ings of  Fact  the  Court  now  draws  the  following: 

Conclusion  Of  Law 
I. 
That  defendant,  whose  true  name  is  Standard  In- 
surance Company,  an  Oregon  corporation,  is  and 
has  been  indebted  to  plaintiff  in  the  full  sum  of 
$5,000.00  together  with  interest  thereon  at  the  rate 
of  6%  per  annum  from  the  18th  day  of  January, 
1947,  until  paid,  less  the  smu  of  $1,394.00  together 
with  interest  thereon  from  the  28th  day  of  October, 
1946,  until  paid. 

II. 
Tliat  plaintiff  is  entitled  to  recover  from  defend- 
ant, correctly  named  Standard  Insurance  Company, 
said  sum  and  her  costs  and  disbursements  herein  in- 
curred. 

III. 
That  plaintiff  is  entitled  to  recover  of  and  from 
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defendant.  Standard  Insurance  Company,  an  Oregon 
corjDoration,  attorney  fees  in  Yhe  sum  t)f 
$750.00.  [7G] 

lY. 
That  plaintiff  is  entitled  to  judgment  against  de- 
fendant, and  judgment  shall  forthwith  be  entered 
in  favor  of  plaintiff  against  defendant  in  the  full 
sum  of  $5,000.00  together  with  interest  thereon  at 
the  rate  of  6%  per  annum  from  the  18th  day  of 
January,  1947,  mitil  paid,  less  the  siun  of  $1,394.00 
together  with  interest  thereon  at  the  rate  of  6% 
per  annum  from  October  28,  1946,  until  payment  of 
this  judgment  and  for  the  additional  smn  of  $750.00 
attorney  fees  together  with  plaintiff's  costs  and  dis- 
bursements herein  incurred. 

Dated  this  18th  day  of  May,  1949. 

/s/  CLAUDE  McCOLLOCH, 
Judge. 

State  of  Oregon, 

County  of  Multnomah — ss. 

Due  service  of  the  foregoing  Findings  of  Fact, 
Conclusions  of  Law  submitted  by  plaintiff,  by  copy 
as  prescribed  by  law  is  hereby  admitted,  at  Port- 
land, Oregon,  this  15th  day  of  April,  1949. 
/s/    PAUL  A.  SAYRE, 

Attorney  for  Defendant. 

[Endorsed] :     Filed  May  18,  1949.  [7H] 


22  Standard  Insurance  Company, 

[Title  of  District  Court  and  Cause.] 

OBJECTIONS  TO  AND  MOTION  TO  AMEND 
FINDINGS  OF  FACT 

Now  comes  the  defendant  in  the  above-entitled 
cause  and  in  response  to  plaintiff 's  request  for  Find- 
ings of  Fact  and  Conclusions  of  Law  objects  to  the 
Findings,  and,  using  the  plaintiff's  numbering  of 
Findings,  moves  to  amend  and  specifies  objections 
as  follows : 

Finding  No.  IV. 

Finding  No.  lY  should  be  amended  by  adding 
thereto  '' subject  to  all  of  the  conditions  of  the  said 
policy." 

Finding  No.  V. 

Approves  of  the  Finding  that  George  H.  Wisting 
died  January  18,  1947,  but  objects  to  the  balance 
of  the  Finding  as  a  conclusion  of  law  and  not  a 
finding  of  fact. 

Finding  No.  YI. 

Objects  to  the  Finding  that  all  conditions  prece- 
dent to  continuing  said  policy  in  force  have  been 
performed  for  the  reason  that  the  same  is  a  con- 
clusion of  law. 

Finding  No.  YIII. 

Defendant  objects  to  this  Finding  upon  the 
ground  that  no  attorney's  fee  is  assessable  herein. 

Finding  No.  XL 
Defendant  objects  to  Finding  No.  XI  for  the  rea- 
son that  the  same  is  irrelevant  and  immaterial  and 
has  no  bearing  upon  th(^  issues  of  this  case. 
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Finding  No.  XII. 
The  defendant  objects  to  Finding  No.  XII  on 
the  ground  that  the  same  is  immaterial  excepting 
as  to  the  latter  part,  namely  "that  on  the  28th  day 
of  October,  1946,  there  was  an  indebtedness  against 
the  policy  in  the  sum  of  $1394.00." 

Finding  No.  XIII. 
The   defendant   objects   to   the   last   sentence   in 
Finding  No.  XIII  on  the  ground  that  the  same  is 
irrelevant  and  immaterial. 

Finding  No.  XV. 
The  defendant  objects  to  Finding  No.  XV  for 
the  reason  that  the  same  is  irrelevant  and  immate- 
lial  and  not  in  support  of  the  decision  in  this  case, 
and  for  the  further  reason  that  there  has  been  no 
proof  of  disability  in  accordance  with  the  terms  and 
conditions  of  the  said  life  insurance  policy  and  a 
finding  upon  such  matter  is  not  warranted  by  the 
evidence  in  this  cause. 

Finding  No.  XVI. 
The  defendant  objects  to  Finding  No.  XVI  upon 
the  basis  that  the  same  is  inaccurate  and  that  the 
Finding  is  not  in  accord  with  the  automatic  loan 
provision  of  the  policy  more  particularly  designated 
as  paragraph  VII  in  said  policy. 

Finding  No.  XVII. 
Defendant  objects  to  Finding  No.   XVII  upon 
the  ground  that  the  said  Finding  is  not  supported 
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by  the  evidence  and  that  the  same  should  be  in 
accord  with  the  Findings  submitted  by  the  defend- 
ant. 

Finding  No.  XVIII. 
The  Defendant  objects  to  Finding  No.  XVIII  for 
the  reason  that  the  same  is  inaccurate,  not  accord- 
ing to  the  evidence  and  in  conflict  with  the  provi- 
sions of  the  automatic  premium  loan  provision  of 
the  said  insurance  jDolicy,  which  specifically  provides 
for  an  automatic  loan  to  pay  the  premium  ''pro- 
vided that  the  loan  value  hereon  shall  exceed  the 
amount  of  any  premium  then  unpaid  and  of  any  in- 
debtedness of  the  insured  to  the  company,"  and  in 
conflict  with  the  further  provision  of  said  automatic 
premium  loan  clause  in  that  said  clause  provides 
that  the  said  insurance  shall  remain  in  force  as  long 
as  the  loan  value  "is  sufficient  to  pay  for  pro-rata 
insurance  for  one  additional  day  on  a  quarterly 
premium  basis  and  to  secure  all  existing  indebt- 
edness hereon  with  interest." 

Finding  No.  XIX. 
Defendant  objects  to  Finding  No.  XIX  upon  the 
ground  that  there  is  no  evidence  to  support  the  said 
finding  and  that  the  said  finding  is  directly  con- 
trary to  evidence  submitted  by  the  defendant. 

Finding  No.  XX. 
Defendant  objects  to  Finding  No.  XX  upon  the 
ground  that  the  same  is  contrary  to  evidence  and 
in  conflict  with  the  ])ro visions  of  the  said  insurance 
policy. 
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Finding  No.  XXI. 
Defendants  objects  to  Finding  No.  XXI  on  the 
ground  that  the  same  is  contrary  to  the  evidence, 
that  the  evidence  shows  that  no  interest  was  charged 
prior  to  the  due  date,  except  w^hen  a  loan  was  made 
at  which  time  the  provisions  of  the  policy  were  fol- 
lowed by  deducting  interest  to  the  date  of  the  loan. 

Finding  No.  XXIII. 
Defendant  objects  to  Finding  No.  XXIII  for  the 
reason  that  the  same  is  irrelevant  and  immaterial 
and  that  the  policy  was  not  lapsed  by  foreclosure 
of  the  loan  but  for  non-payment  of  premium. 

Finding  No.  XXIV. 

Defendant  objects  to  Finding  No.  XXIV  for  the 
reason  that  said  policy  was  not  forfeited  for  non- 
payment of  loan  but  for  non-payment  of  premium 
and  that  the  said  Finding  is  irrelevant  and  inuna- 
terial. 

Finding  No.  XXV. 

Defendant  objects  to  Finding  No.  XXV  upon  the 
same  grounds  and  for  the  same  reasons  as  set  forth  in 
Findings  XXIII  and  XXIV. 

Finding  No.  XXVI. 
Defendant  objects  to  Finding  No.  XXVI  upon 
the  same  grounds  and  for  the  same  reasons  as  set 
forth  in  Findings  XXIII  and  XXIV. 

Finding  No.  XXVIII 
Defendant  objects  to  Finding  No.  XXVIII  upon 
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the  ground  that  the  same  is  irrelevant  and  imma- 
terial and  a  conclusion  of  law. 

Conclusions  of  Law 

The  defendant  objects  to  the  conclusions  of  law 
submitted  by  plaintiff  upon  the  ground  and  for  the 
reason  that  the  same  are  not  supported  by  the  evi- 
dence and  the  findings. 

The  defendant  further  moves  the  Court  for  addi- 
tional Findings  of  Fact  and  Conclusions  of  Law  as 
submitted  herewith  and  at  the  argument  of  this  mo- 
tion will  contend  that  the  said  policy  of  insurance 
lapsed  as  set  forth  in  said  Findings,  and  that  under 
the  terms  of  the  policy  interest  upon  indebtedness 
accrued  day  by  day  and  reduced  the  reserve  of  said 
l^olicy  so  that  an  automatic  premium  loan  would  not 
carry  said  policy  to  the  date  of  death,  and  that  at 
the  argument  of  this  motion  the  defendant  will  cite 
Reynolds  v.  Northwestern  Mutual  Life  Lisurance 
Company,  10  N.E.  2nd  70,  and  other  cases  in  sup- 
port thereof. 

Dated  this  21  day  of  April,  1949. 
/s/  PAUL  A.  SAYRE, 

Attorney  for  Defendant. 

Due  service  of  the  within  Objections  to  and  Mo- 
tion to  Amend  Findings  of  Fact  is  hereby  accepted 
in  Multnomah  County,  Oregon,  this  ....  day  of 
April,  1949,  by  receiving  a  copy  thereof,  duly  certi- 
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fied  to  as  such  by  Paul  A.  Sayre,  of  attorneys  for 
Defendant. 

/s/  DAVID  SANDEBERG— R, 

Of  Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  April  22,  1949. 


[Title  of  District  Court  and  Cause.] 

MEMORANDUM  ON  ENTRA"  OF 
JUDGMENT 

There  are  elements  of  fair  dealing  and  notice  in 
this  case  that  I  have  hesitated  to  comment  on  until 
now. 

For  19  years  the  deceased  paid  premiums  on  this 
policy,  and  now  the  Company  seeks  to  defeat  re- 
covery on  a  technical  ground,  which  involves  but 
$66.00.  The  Company  says  it  must  act  in  accord 
with  conventional  practices  of  other  companies. 

No  wonder  the  life  insurance  companies  in  this 
comitry  are  threatened  with  Goverimient  regula- 
tion. Having  acciunulated  billions  of  dollars  in  re- 
serves in  hardly  more  than  a  generation,  out  of 
the  earnings  of  yomig  and  old,  the  companies  can- 
not find  a  way  to  extend  just  the  ordinary  amenities 
of  seller  to  customer. 

In  the  x)resent  case,  the  insured  was  in  his  last 
illness  and  the  insurance  company  had  his  address. 
He  had  two  other  policies  with  the  Company.  Could 
one  of  its  executives  take  the  time  to  call  or  write 
the  stricken  man's  wife  to  inform  her  that  the  grace 
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period  was  running  and  that  a  small  payment  stood 
between  her  and  realizing  on  insurance  of  19  years 
standing  •?  No.  The  notice  she  got  was  that  the  in- 
surance had  lapsed  and  "could  they  be  of  further 
assistance?" 

Because  these  are  the  facts  of  the  case,  I  am 
giving  the  policy  a  strict  construction  against  the 
Company  and  in  favor  of  the  widow — even  though 
I  have  been  told  other  courts  have  held  on  the  point 
at  issue  to  the  contrary. 

Dated  May  18,  1949. 

/s/  CLAUDE  McCOLLOCH, 
Judge. 

[Endorsed]:     Filed       May  18,  1949. 


In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

No.  Civ.  4285 

MABEL  E.  WISTING, 

Plaintiff, 

vs. 

STANDARD    LIFE    INSURANCE    COMPANY, 

an  Oregon  Corporation, 

Defendant. 
JUDGMENT 

The  above-entitled  cause  having  come  on  regu- 
larly on  the  4th  day  of  February,  1949,  for  trial  be- 
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fore  the  Honorable  Claude  McColloch,  Judge  of  the 
above-entitled  Court  in  Portland,  Oregon,  sitting 
without  a  jury,  the  parties  having  respectively 
waived  the  right  to  a  jury  trial;  the  plaintiff  ap- 
pearing by  and  through  her  attorneys,  Bardi  G. 
Skulason  and  David  Sandeberg,  and  defendant  ap- 
pearing by  its  Secretary,  R.  W.  R.  Calderwood, 
and  Paul  R.  Sayre,  its  attorney;  the  Court  having 
heard  the  evidence,  considered  the  briefs  and  lis- 
tened to  the  argument  of  the  respective  attorneys, 
and  having  heretofore  made  and  filed  its  findings 
of  fact  and  conclusions  of  law  wherein  the  Court 
finds  and  concludes  that  the  plaintiff  is  entitled 
to  judgment  against  the  defendant  in  the  full  sum 
of  $5,000.00  together  with  interest  thereon  at  the 
rate  of  6%  per  annum  from  the  18th  day  of  Janu- 
ary, 1947,  until  paid  less  the  sum  of  $1394.00  to- 
gether with  interest  thereon  at  the  rate  of  6%  per 
annum  from  October  28,  1946,  until  payment  of  this 
judgment  and  for  the  additional  sum  of  $750.00  at- 
torneys' fees  together  with  plaintiff's  costs  and  dis- 
bursements herein  incurred. 

Now,  Therefore,  It  Is  Ordered  and  Adjudged 
that  plaintiff  have  and  recover  of  and  from  defend- 
ant. Standard  Insurance  Company,  an  Oregon  cor- 
poration, misnamed  in  the  title  hereof  as  Standard 
Life  Insurance  Company,  an  Oregon  corporation, 
the  full  sum  of  $5,000.00  together  with  interest 
thereon  at  the  rate  of  6%  per  annum  from  the  18th 
day  of  January,  1947,  until  paid  less  the  sum  of 
$1394.00  together  with  interest  thereon  at  the  rate 
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of  6%  per  annum  from  October  28,  1946,  until  pay- 
ment of  this  judgment  and  for  the  further  sum  of 
$750.00  attorney's  fees  together  with  plaintiff's  costs 
and  disbursements  herein  incurred  taxed  at  $52.41. 

Dated  this  26th  day  of  May,  1949. 

/s/  CLAUDE  McCOLLOCH, 
Judge. 

[Endorsed]:     Filed  May  26,  1949. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPLICATION  TO  TAX  COSTS 

To  defendant.  Standard  Insurance  Company,  mis- 
named Standard  Life  Insurance  Company,  and 
Paul  A.  Sayre,  its  attorney: 

You,  and  each  of  you,  are  hereby  notified  that 
the  plaintiff  will  apply  to  the  Clerk  of  the  above- 
entitled  Court  to  tax  costs  on  June  3,  1949,  at  10:00 
a.m. 

/s/  DAVID  SANDEBERO, 

Attorney  for  Plaintiff. 

State  of  Oregon, 

County  of  Multnomah — ss. 

Due  service  of  the  foregoing  Notice  of  Applica- 
tion to  Tax  Costs  together  with  Statement  of  Dis- 
bursements by  copy  as  prescribed  by  law  is  hereby 
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admitted,   at   Portland,   Oregon,   this   2nd   day   of 
June,  1949. 

WINFREE,  McCULLOCH, 
SHULER  &  SAYRE, 
By  /s/  HOWARD  A.  RANKIN, 

Of  Attorneys  for  Defendant. 

[Endorsed] :     Filed  June  3,  1949. 


[Title  of  District  Court  and  Cause.] 

STATEMENT 

Statement  of  Disbursements  claimed  by  the  plain- 
tiff in  the  above-entitled  cause,  viz : 

Clerk's  Fees $15.00 

Marshal's  Fees 2.06 

Attorney's   Fees 20.00 

Attorney's  Fees  for  taking  Deposi- 
tions at  $2.50  each 2.50 

Depositions 12.85 


Costs  taxed  at $52.41 

Date,  Jime  4,  1949. 

/s/  LOWELL  MUNDORFF, 
Clerk. 
By  /s/  P.  L.  BUCK, 

Chief  Deputy. 
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District  of  Oregon — ss. 

I,  David  Sandeberg,  being  duly  sworn,  on  my  oath 
say  that  I  am  one  of  the  attorneys  for  the  plaintiff 
in  the  above-entitled  cause;  that  the  disbursements 
set  forth  herein  have  been  actually  and  necessarily 
incurred  in  the  i^rosecution  of  this  suit;  and  that 
said  plaintiff  is  entitled  to  recover  the  same  from 
the  defendant  as  I  verily  believe. 

/s/  DAVID  SANDEBERG. 

Subscribed  and  Sworn  to  before  me  this  ....  day 
of  June,  1949. 


Clerk. 

By    

Deputy  Clerk. 

[Endorsed]  :     Filed  June  3,  1949. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Standard  Insurance 
Company,  an  Oregon  corporation,  the  defendant  in 
the  above-entitled  action,  hereby  appeals  to  The 
United  States  Circuit  Court  of  Appeals,  for  the 
Ninth  Circuit,  from  the  final  judgment  of  this  Court 
made  and  entered  in  this  action  on  the  26th  day  of 
May,  1949. 
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June  22,  1949. 

/s/  PAUL  A.  SAYRE, 

WINFREE,  McCULLOCH, 
SHULER  &  SAYRE, 
Attorneys  for  Appellant,  Standard  Insurance  Com- 
pany. 

State  of  Oregon, 

County  of  Multnomah — ss. 

Due  service  of  the  within  Notice  of  Appeal  is 
hereby  accepted  in  Multnomah  County,  Oregon,  this 
....  day  of  June,  1949,  by  receiving  a  copy  thereof, 
duly  certified  to  as  such  by  Paul  A.  Sayre,  of  At- 
torneys for  Defendant. 

/s/  DAVID  SANDEBERG, 

Of  Attorneys  for  Plaintiff. 

[Endorsed]:     Filed  June  23,  1949. 


[Title  of  District  Court  and  Cause.] 

SUPERSEDEAS   BOND   ON   APPEAL 

Whereas,  the  above-named  Mabel  E.  Wisting, 
plaintiff,  recovered  a  Judgment  against  the  above- 
named  Standard  Insurance  Company,  an  Oregon 
corporation,  defendant,  for  the  sum  of  Five  Thou- 
sand Dollars  ($5,000.00),  with  interest  thereon  at  the 
rate  of  six  per  cent  (6%)  per  annum  from  the  18th 
day  of  January,  1947,  less  the  sum  of  Thirteen 
Hundred  Ninety-four  Dollars  ($1394.00),  with  in- 
terest thereon  at  the  rate  of  six  per  cent  (6%)  per 
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annum  from  October  28,  1946,  and  for  the  further 
sum  of  Seven  Hundred  Fifty  Dollars  ($750.00) 
attorneys'  fees,  with  plaintiff's  costs  and  disburse- 
ments herein  incurred  and  taxed  at  Fifty-two  and 
41/100  Dollars  ($52.41)  in  a  civil  action,  tried  be- 
fore the  Honorable  Claude  McCoUoch,  United  States 
District  Judge  in  and  for  this  District  and  State, 
said  Judgment  having  been  rendered  on  the  26th 
day  of  May,  1949;  and 

Whereas,  the  appellant  is  desirous  of  staying  the 
execution  of  said  judgment  so  appealed  from: 

Now,  Therefore,  w^e,  Standard  Insurance  Com- 
X)any,  an  Oregon  corporation,  appellant,  and  Peer- 
less Casualty  Company,  a  New  Hampshire  Corpo- 
ration, duly  licensed  to  do  a  general  surety  busi- 
ness in  the  State  of  Oregon,  as  surety,  do  hereby 
jointly  and  severally  undertake  and  promise,  on 
the  part  of  the  appellant,  that  if  for  any  reason  said 
appeal  is  dismissed  or  said  Judgment  is  affirmed, 
said  appellant  will  satisfy  said  Judgment  in  full, 
with  costs,  interest  and  damages  for  delay,  and  that 
if  said  Judgment  is  modified,  said  appellant  will 
satisfy  such  modification  of  Judgment  in  full,  with 
such  costs,  interest  and  damages  for  delay  as  the 
Appellate  Court  may  adjudge  and  award  against 
said  appellant  on  appeal. 
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Dated  this  22nd  day  of  June,  1949. 

STAXDARD    IXSURAXCE 
COMPAX^Y. 
By  /s/  R.  W.  R.  CALDERWOOD, 
Appellant. 
PEERLESS  CASUALTY 
COMPAX^Y. 
By  /s/  BEULAH  SPALDIXG, 

Attorney  in  Fact.  (Surety). 
Countersigned : 

DOOLY  &  CO. 
By  /s/  R.  M.  DOOLY, 

Partner,   Resident  Agent. 
WIXFREE,  McCULLOCH, 
SHULER  &  SAYRE, 
Attorneys  for  Ax^pellant,  1016  Spalding  Building, 
Portland  4,  Oregon. 
Approved : 

JAMES  ALGER  FEE, 
U.  S.  District  Judge. 

State  of  Oregon, 

County  of  Multnomah — ss. 

Due  service  of  the  within  Supersedeas  Bond  on 
Aj^peal  is  hereby  accepted  in  Multnomah  County, 
Oregon,  this  ....  day  of  June,  1949,  by  receiving 
a  copy  thereof,  duly  certified  to  as  such  by  Paul 
A.  Sayre,  of  Attorneys  for  Defendant. 

/s/  DAVID  SAXDEBERG, 

Of  Attorneys  for  Plaintiff. 

[Endorsed]:     Filed  June  23,  1949. 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  DOCKET 
RECORD  ON  APPEAL 

Upon  Ex  Parte  motion  of  the  defendant  sup- 
ported by  stipulation  of  the  parties,  it  is  hereby  .  . 

Considered  and  Ordered  that  the  time  within 
which  to  file  and  docket  the  record  on  appeal  of 
the  above  cause  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  be  and  it  is  hereby 
extended  to  and  including  the  1st  day  of  September, 
1949. 

Dated  at  Portland,  Oregon,  this  28th  day  of  July, 
1949. 

/s/  CLAUDE  McCOLLOCH, 

District  Judge. 

[Endorsed]:     Filed  July  28,  1949. 


[Title  of  District  Court  and  Cause.] 

STATEMENT    OF    POINTS    UPON    WHICH 
APPELLANT  WILL  RELY  ON  APPEAL 

Defendant-appellant  having  filed  its  Notice  of 
Appeal  from  Judgment  of  this  Court  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  and 
having  designated  portions  of  the  record  herein  to 
be  contained  in  the  record  on  appeal  hereby  files 
its  statement  of  points  on  which  it  intends  to  rely 
upon  appeal  as  follows: 
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I. 

The  Court  erred  in  finding: 

(a)  That,  the  insured,  Gustav  H.  Wisting  also 
known  as  George  H.  Wisting,  performed  all  con- 
ditions precedent  to  continuing  the  life  insurance 
policy  in  question  in  force  until  the  date  of  the 
death  of  the  insured,  namely,  January  18,  1947; 

(b)  In  failing  to  find  that  the  said  policy  lapsed 
for  non-payment  of  premium  ujDon  the  expiration  of 
thirty  (30)  days  of  grace  allowed  by  the  policy, 
namely,  on  December  21,  1946. 

II. 

The  Court  erred  in  finding  that  the  policy  of  life 
insurance  in  question  was  kept  in  force  until  the 
date  of  the  death  of  the  insured  by  virtue  of  an 
automatic  loan  under  the  terms  of  the  policy,  and 
in  making  the  following  specific  findings  in  regard 
thereto : 

(a)  In  finding  that  there  was  any  loan  value  in 
said  policy  of  a  sufficient  amount  that  an  auto- 
matic loan  must  be  made  to  keep  said  policy  in 
force  until  January  18,  1947,  the  date  of  the  death 
of  the  insured,  or  to  January  23,  1947,  or  to  any 
date  subsequent  to  November  26,  1946; 

(b)  In  finding  that  the  loan  value  of  said  pol- 
icy increased  by  earnings  w^hicli  accrued  from  day 
to  day  to  the  date  of  death  but  that  interest  on  in- 
debtedness did  not  accrue  day  by  day  to  the  date  of 
death  and  did  not  become  indebtedness  decreasing 
the  loan  value. 
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III. 

The  Court  erred  in  that  contrary  to  law  and  con- 
trary to  the  facts  adduced  at  the  trial  of  this  cause, 
it  gave  judgment  to  the  plaintiff  for  Five  Thou- 
sand Dollars  ($5,000.00),  together  with  interest 
thereon  at  the  rate  of  six  per  cent  (6%)  per  an- 
num from  January  18,  1947,  luitil  paid,  less  the 
sum  of  One  Thousand  Three  Hundred  Ninety-four 
Dollars  ($1,394.00)  together  with  interest  thereon 
at  the  rate  of  six  per  cent  (6%)  per  annum  from 
October  28,  1946,  until  payment  of  the  judgment, 
and  in  giving  judgment  for  the  further  sum  of 
Seven  Hundred  Fifty  Dollars  ($750.00)  attorney's 
fees,  together  with  plaintiff's  costs  and  disburse- 
ments. 

Dated  this  30th  day  of  July,  1949. 

WINFREE,  McCULLOCH, 
SHULER  &  SAYRE. 
By  /s/  PAUL  A.  SAYRE, 

Attorneys  for  Appellant. 
State  of  Oregon, 
County  of  Multnomah — ss. 

Due  service  of  the  within  Statement  of  Points 
uj)on  which  Appellant  will  Rely  on  Appeal  is  hereby 
accepted  in  Multnomah  Coimty,  Oregon,  this  30th 
day  of  July,  1949,  by  receiving  a  copy  thereof,  duly 
certitied  to  as  such  by  Paul  A.  Sayre,  of  attorneys 
for  defendant. 

/s/  DAVID  SANDEBERG, 

Of  Attorneys  for  Plaintiff. 

[Endorsed]:     Filed  Aug.  1,  1949. 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  PORTIONS  OF  RECORD 
ON  APPEAL  PURSUANT  TO  RULE  75(a) 

Comes  now  the  defendant-appellant  and  desig- 
nates the  following  portions  of  the  record,  proceed- 
ings, and  evidence  in  the  above-entitled  cause  to  be 
contained  in  the  record  on  appeal  of  said  cause: 

1.  Original  Complaint,  filed  November  13,  1948. 

2.  Order  granting  leave  to  file  Amended  Answer, 
dated  January  24,  1949,  and  filed  January  26,  1949. 

3.  Amended  Answer,  filed  January  24,  1949. 

4.  Memorandum  of  Decision,  dated  April  1,  1949, 
and  filed  April  1,  1949. 

5.  Findings  of  Fact  and  Conclusions  of  Law,  re- 
quested by  plaintiff. 

6.  Objections  to  and  motion  to  amend  Findings 
of  Fact,  filed  April  22,  1949. 

7.  Findings  of  Fact  and  Conclusions  of  Law, 
requested  by  defendant,  filed  April  22,  1949. 

8.  Findings  of  Fact  and  Conclusions  of  Law, 
made,  entered  and  filed  by  the  Court  on  May  18, 
1949. 

9.  Memorandum  on  entry  of  Judgment  dated 
May  18,  1949,  and  filed  May  18,  1949. 

10.  Judgment,  filed  May  26,  1949. 

11.  Cost  Bill  of  Plaintiff,  filed  June  3,  1949. 

12.  Notice  of  Appeal,  filed  June  23,  1949. 

13.  Sujjersedeas  Bond  on  Appeal,  filed  June  23, 
1949. 

14.  Reporter's    transcript    of    proceedings    and 
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evidence  certified  June  16,  1949,  and  all  exhibits  in- 
troduced by  plaintiff  or  defendant  during  the  trial 
of  this  cause. 

15.  Order  extending  time  to  docket  record  on 
appeal  entered  July  28,  1949. 

16.  Statement  of  points  upon  which  appellant 
will  rely  on  appeal. 

17.  Designation  of  portions  of  record  on  ap- 
peal pursuant  to  Rule  75(a). 

18.  Order  to  forward  all  original  exhibits. 

Dated  this  29th  day  of  July,  1949. 

WINFREE,  McCULLOCH, 
SHULER  &  SAYRE. 
By  /s/  PAUL  A.  SAYRE. 

State  of  Oregon, 

County  of  Multnomah — ss. 

Due  service  of  the  within  Designation  of  Portions 
of  Record  on  Appeal  Pursuant  to  Rule  75(a)  is 
hereby  accepted  in  Multnomah  County,  City  of 
Portland,  Oregon,  this  1st  day  of  August,  1949,  by 
receiving  a  copy  thereof,  duly  certified  to  as  such 
by  Paul  A.  Sayre,  of  Attorneys  for  defendant-ap- 
pellant. 

/s/  DAVID  SANDEBERG, 

Of  Attorneys  for  Plaintiffs. 

[Endorsed]:     Filed  Aug.   1,  1949. 
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[Title  of  District  Court  and  Cause.] 

ORDER  TO  FORWARD  ORIGINAL  EXHIBITS 

Upon  motion  of  defendant-appellant,  it  is  hereby 
Considered  and  Ordered  that  the  Clerk  of  this 
Court  forward  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  in  connection  with  the 
appeal  of  the  above-entitled  cause,  all  of  the  orig- 
inal exhibits  in  accordance  with  the  usual  prac- 
tice of  this  Court  in  regard  to  the  safekeeping  for 
transportation  of  original  exhibits. 

Dated  at  Portland,  Oregon,  this  2nd  day  of  Au- 
gust, 1949. 

/s/  CLAUDE  McCOLLOCH, 
District  Judge. 

[Endorsed] :     Filed  Aug.  2,  1949. 


[Title  of  District  Court  and  Cause.] 
STIPULATION 

It  is  hereby  stipulated  by  and  between  the  parties 
hereto,  by  and  through  their  respective  attorneys 
that  the  record  on  appeal  in  the  above-entitled  case 
be  corrected  so  as  to  conform  to  the  truth  in  the 
following  particulars,  to-wit:  That  the  transcript 
of  proceedings  be  corrected  as  follows: 

1.  That  on  page  seven  thereof  in  the  second 
line  of  the  third  complete  paragraph  on  said  page, 
the  word  made  be  substituted  for  the  word  unpaid. 
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2.  That  on  page  fourteen  thereof  in  the  fourth 
line  of  the  eighth  complete  paragraph  on  said  page, 
the  word  the  be  substituted  for  the  word  they. 

3.  That  on  page  eighteen  thereof  in  the  third 
line  of  the  first  complete  paragraph  on  said  page, 
the  word  November  be  substituted  for  the  word 
December. 

4.  That  on  page  twenty-three  thereof  in  the 
fourth  line  of  the  first  complete  paragraph  on  said 
page,  the  numeral  7  be  changed  to  numeral  4. 

5.  That  on  page  thirty-one  thereof  in  the  fourth 
line  of  the  first  complete  paragraph  on  said  page, 
the  numeral  3  be  changed  to  numeral  4. 

6.  That  on  page  thirty-one  thereof  in  the  first 
line  of  the  second  complete  paragraph  on  said  page, 
the  numeral  3  be  changed  to  numeral  4. 

[Endorsed]  :     Filed  Aug.  9,  1949. 


[Title  of  District  Court  and  Cause.] 

PLAINTIFF-APPELLEE'S  DESIGNATION  OF 
POKTIONS  OF  RECORD  ON  APPEAL 
PURSUANT  TO  RULE  75(a) 

Comes  now  tlie  plaintiff-appellee  and  designates 
the  following  portions  of  the  record,  proceedings, 
and  evidence  in  the  above  entitled  cause  to  be  con- 
tained in  tlie  record  on  appeal  of  said  cause,  said 
designation  covering  portions  not  designated  by  de- 
fendant-appellant : 
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1.  That  23ortion  of  plaintiff's  memorandum  con- 
taining the  following  sentence,  which  begins  on  line 
17,  page  3  thereof:  "The  statement  atta-ched  to  the 
check  (Defendant's  Exhibit  9)  shows  an  item  of 
$46.98  accrued  interest ;  how  this  figure  was  reached 
is  a  mystery  although  the  same  figure  appears  on 
a  pink  slip  in  the  file  which  refers  to  the  premium 
notice  of  November  7,  1946  (Defendant's  Exhibit 
8)." 

2.  That  portion  of  defendant's  memorandum, 
which  contains  the  following  sentences  beginning  on 
line  28,  page  3  thereof:  "On  page  3  line  18  of  the 
memorandum  a  figure  of  $46.98  is  shown  and  men- 
tion is  made  in  line  19  that  this  figure  is  a  mystery. 
Actually  this  $46.98  represents  the  amount  of  inter- 
est which  would  have  been  due  on  the  next  anni- 
versary, May  21,  1947.  It  is  equal  to  6%  interest 
on  $1394.00  from  October  28,  1946  to  May  21,  1947, 
a  xjeriod  of  205  days.  The  calculation  of  this  figure 
is  as  follows: 

205  X  .06  X  $1394.00  =  $46.98 


365 

"This  amount  shows  on  the  form  so  that  records 
for  collecting  the  proper  amount  of  interest  might 
be  set  up  at  the  time  the  loan  was  made." 

3.  That  portion  of  plaintiff's  memorandum  con- 
taining the  following  sentences,  w4icih  begin  on  line 
22,  page  3  thereof:  "The  statement  of  the  loan  at- 
tached to  the  check  also  bears  a  figure  of  $83.64 
denoted  as  interest  charges;  Avhere  this  would  come 
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from  is  likewise  a  mystery.  On  November  7,  1946, 
defendant  sent  to  the  deceased  a  premium  notice 
(Defendant's  Exhibit  4  and  pink  slip  in  file,  De- 
fendant's Exhibit  8)." 

4.  That  portion  of  defendant's  memorandum 
containing  the  following  sentences,  whiph  begin  on 
line  8,  page  4  thereof:  "On  page  3  line  23,  of  the 
memorandum  a  figure  of  $83.64  is  shown  which  is 
again  referred  to  as  a  mystery.  This  amount  repre- 
sents 6%  of  the  $1394.00  which  is  a  year's  interest 
on  the  amount  of  the  loan.  It  represents  the  amount 
of  the  interest  which  would  have  been  charged  each 
year  beginning  May  21,  1947  as  long  as  the  loan 
continued  at  $1394.00.  The  reason  it  appeared  on 
the  statement  of  loan  was  for  the  purpose  of  set- 
ting up  records  for  collection  of  future  interest." 

5.  Stipulation  of  parties  to  correct  record  on 
appeal. 

6.  Order  correcting  record  on  appeal. 

7.  This  supplemental   designation. 

Dated  this  8th  day  of  August,  1949. 

/s/  DAVID  SANDEBERG, 

Of  attorneys  for  plaintiff- 
appellee. 

State  of  Oregon, 

County  of  Multnomah — ss. 

Due  service  of  the  foregoing  plaintiff-appellee's 
designation  of  portions  of  record  on  appeal  pur- 
suant to  rule  75(a)   by  copy  as  prescribed  by  law 
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is  hereby  admitted,  at  Portland,  Oregon,  this  8th 
day  of  August,  1949. 

/s/  PAUL  A.  SAYRE, 

Attorney  for  Defendant- 
Appellant. 

[Endorsed] :     Filed  Aug.  9,  1949. 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Lowell  Mundorff,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Oregon,  do  hereby 
certify  that  the  foregoing  documents  consiting  of 
complaint,  order  to  amend  answer,  amended  answer, 
memorandum  decision,  findings  requested  by  de- 
fendant, defendant's  objections  to  amend  findings, 
findings  of  fact  and  conclusions  of  law,  memoran- 
dum of  Judge  McColloch,  judgment,  noti<3e  to  tax 
costs,  cost  bill,  notice  of  appeal,  bond,  order  extend- 
ing time  to  docket  record,  statement  of  poiYits, 
designation  of  record,  order  to  forward  exhibits, 
stipulation  to  correct  transcript  of  proceedings, 
order  to  correct  transcript  of  proceedings,  designa- 
tion of  appellee,  transcript  of  portion  of  plaintiff's 
brief,  transcript  of  portion  of  defendant's  brief, 
transcript  of  docket  entries,  and  clerk's  certificate, 
constitute  the  record  on  appeal  from  a  judgment 
of  said  court  in  cause  numbered  Civil  4285,  in  which 
Mabel  E.  Wisting  is  plaintiff  and  appellee,  and 
Standard  Life  Insurance  Company,  an  Oregon  cor- 
poration, is  defendant  and  appellant;  that  the  said 
record  has  been  prepared  by  me  in  accordance  with 
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the  designation  of  contents  of  record  on  appeal  filed 
by  appellant,  and  additional  designation  filed  by 
appellee,  and  in  accordance  with  the  rules  of  this 
court. 

I  further  certify  that  there  is  enclosed  herewith 
a  duplicate  transcript  of  proceedings  dated  Febru- 
ary 4,  1949,  filed  in  this  office  in  this  cause,  together 
with  exhibits  1  to  10  inclusive. 

I  further  certify  that  the  cost  of  preparing  the 
foregoing  transcript  is  $7.80,  which  includes  the 
filing  of  notice  of  appeal,  and  that  the  same  has 
been  paid  by  the  appellant. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  in  Portland, 
in  said  District,  this  11th  day  of  August,  1949. 
LOWELL  MUNDORFF, 
Clerk. 
[Seal]  By  /s/  F.  L.  BUCK, 

Chief  Deputy. 
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United  States  District  Court,  District  of  Oregon 
Civil  Xo.  4285 

MxVBEL  E.  WISTIXG, 

Plaintiff, 

vs. 

STAXDARD   LIFE   INSURANCE    COMPANY, 

an  Oregon  corporation, 

Defendant. 

Portland,  Oregon,  Friday,  Feb.  4,  1949 

Before:  Honorable  Claude  McCoHocIi, 
Judge. 

Appearances : 

DAVID  SANDEBERG 
B.  G.  SKULASON 

Attorneys  for  Plaintiff. 

PAUL  A.  SAYRE 

WINFREE,  McCULLOCH,  SHULER  & 

SAYRE 

Attorneys  for  Defendant. 

TRANSCRIPT  OF  PROCEEDINGS 

Mr.  Sandeberg:  The  parties  are  ready  at  this 
time.  I  would  like  to  ask  that  Mr.  Skulason  again 
be  entered  on  the  record  as  associate  with  me  as  one 
of  the  attorneys  for  the  plaintiff. 

If  the  Court  please,  there  has  been  no  pre-trial  in 
this  matter,  and  at  the  present  time  the  parties  are 
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before  the  [*1]  Court  on  the  complaint  and  amended 
answer  of  the  defendant.  It  is  a  suit  upon  a  life 
insurance  policy  which  was  issued  to  the  husband 
of  the  plaintiff  on  May  26,  1927. 

Paragraph  I  of  the  complaint,  alleging  jurisdic- 
tion, has  been  admitted,  that  plaintiff  is  a  citizen 
of  the  State  of  California  and  defendant  is  an 
Oregon  corporation. 

The  defendant's  policy  has  likewise  been  ad- 
mitted. The  polic}^  was  in  the  sum  of  $5,000,  and 
that  has  been  admitted  by  the  defendant. 

Further  than  that,  we  allege  in  Paragraph  III 
that  the  deceased  died  on  January  18,  1947,  and  that 
at  the  time  of  his  death  the  plaintiff  was  the  bene- 
ficiary of  said  policy.  Their  answer  denied  gener- 
ally all  the  allegations  of  that  paragraph  with  the 
exception  of  the  fact  that  the  deceased  died  on 
January  18,  1947.  However,  since  the  taking  of  the 
deposition  of  Mr.  Calderwood,  and  the  policy  like- 
wise on  its  face  shows  that  she  w^as  the  beneficiary, 
I  do  not  believe  there  is  any  dispute  on  that  point 
at  the  present  time? 

Mr.  Sayre:     That  is  correct. 

Mr.  Sandeberg:  The  third  paragraph  also  al- 
leges as  a  conclusion  of  law  that  the  polic}^  was  in 
force  at  the  time  of  his  death. 

Paragraph  IV  of  the  complaint  alleges  that  dur- 
ing his  lifetime  Gustav  H.  Wisting  performed  all 
conditions  precedent  to  continuing  said  jDolicy  in 
force.   The  original  answer  in  this  [2]  case  merely 
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denied  that  paragraph  generally,  rather  than  speci- 
fically, with  particularity  in  accordance  with  the 
rule,  and,  based  on  that,  a  motion  for  summary 
judgment  w^as  filed,  which  your  Honor  denied,  and 
thereafter  an  amended  answer  was  tendered  and 
your  Honor  permitted  the  same  to  be  filed. 

Further  than  that,  the  complaint  alleges  that  due 
l^roof  of  death  of  Gustav  H.  Wisting  was  furnished 
to  the  defendant  at  its  home  office  at  Portland,  Ore- 
gon, and  demand  has  been  made  upon  defendant 
by  plaintiff  to  pay  to  her  the  sum  of  $5,000.  This 
w^as  denied  in  the  original  answer.  However,  on 
the  deposition  of  the  secretary  of  the  defendant 
thsi  matter  was  admitted  and  I  do  not  believe  there 
is  any  question  about  due  proof  of  death,  is  there, 
Mr.  Sayre? 

Mr.  Sayre:  There  is  no  question  but  that  proof 
of  death  was  made  in  connection  with  other  poli- 
cies which  the  company  had,  and  that  there  was  a 
claim  made  on  this  policy,  not  in  the  regular  form. 
We  admit  that.  I  think  that  is  probably  sufficient 
for  the  purposes  of  this  case,  that  proof  of  death 
has  been  acknowledged  and  that  they  have  made  a 
claim — not  in  the  usual  manner,  however. 

Mr.  Sandeberg:  I  might  say,  your  Honor,  that 
in  connection  with  the  deposition  of  Mr.  Calder- 
wood  the  following  question  was  asked  and  he  made 
the  following  answer : 

"Q.  And  as  far  as  this  policy  is  concerned,  there 
is  no  irregularity  as  far  as  due  proof  of  death,  [3] 
as  far  as  your  company  is  concerned,  is  there? 
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"A.     Oh,  no,  no. 

"Q.  That  isn't  the  reason  for  your  non-pay- 
ment ?  A.     No. 

"Q.     You  are  not  questioning  that  at  all? 

"A.     No." 

So,  I  understand  the  question  of  proof  of  death 
is  not  going  to  arise  in  this  case  or  come  up  as  a 
matter  of  defense. 

They  admit  that  they  have  refused  to  pay  us  the 
sum  of  $5,000  on  this  policy.  They  deny  the  amount 
of  attorney's  fees  alleged  and  Mr.  Sayre  and  I — I 
believe  I  am  correct  in  stating  this — have  agreed 
that  if  it  becomes  necessary  to  fix  attorney's  fees 
the  Court  may  determine  them.   Is  that  correct? 

Mr.  Sayre:  Yes,  that  is  satisfactory.  It  m.ay  be 
stipulated  that  if  the  plaintiff  becomes  entitled  to 
attorney's  fees  herein  the  same  may  fixed  by  the 
Court. 

Mr.  Sandeberg:  The  amended  answer  of  the  de- 
fendant is  the  same  as  the  original  ansAver.  How- 
ever, the  defendant  sets  forth  a  first,  further  and 
separate  answer  and  a  second  further  and  separate 
answer. 

In  the  first  further  and  separate  answer  the  de- 
fendant alleges  the  issuance  of  this  policy  on  May 
21,  1927,  setting  forth  the  number  and  the  amount 
thereof.  It  further  sets  forth  that  the  said  policy 
of  insurance  was  issued  by  the  defendant  in  con- 
sideration of  the  payment  by  the  insured  of  an 
initial  [4]  premium  of  $64.05  and  the  advance  pay- 
ment of  all  future  premiums  upon  said  policy;  that 
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the  said  policy  was  modified  by  endorsement  and 
the  semi-annual  premiums  were  modified  so  that  a 
semi-annual  premium  became  due  on  said  policy  on 
the  21st  day  of  November,  1946,  in  the  sum  of 
$66.05.  I  believe  the  polic}^  states  on  its  face  that 
the  premiums  were  $55,  or  something  like  that.  I 
am  not  certain  as  to  this  particular  allegation  but 
I  am  sure  it  will  be  cleared  up  as  the  testimony 
comes  in. 

Then  they  allege  that  by  the  terms  of  the  con- 
tract the  insurance  x>olicy  became  void  and  lapsed 
for  non-payment  of  premiums  excepting  only  that 
a  period  of  grace  of  one  month,  not  less  than  thirty 
days,  was  allowed  for  the  payment  of  every  pre- 
mium. 

Then  they  state  that  on  the  7th  day  of  November, 
1946,  the  defendant  mailed  to  the  insured  policy 
holder,  at  his  last  known  address,  a  semi-annual 
premium  notice,  which  notice  I  have  here,  calling 
for  the  payment  of  the  sum  of  $66.05,  stating  that 
it  would  be  due  on  the  21st  day  of  November,  1946 ; 
that  the  said  notice  was  deposited  in  the  United 
States  Post  Office  at  Portland,  Oregon,  with  postage 
prepaid,  addressed  to  the  insured  at  his  last  kno^\^a 
address. 

It  is  further  alleged  that  he  failed  to  pay  that 
premium,  that  the  premium  never  was  paid  and 
that  the  policy  of  insurance  lapsed  upon  the  expira- 
tion of  thirty  days'  grace  from  and  after  the  said 
premium  due  date  of  November  21,  1946.  [5] 

It  must  be  borne  in  mind  that  he  died  Januarv 


52  Standard  Insurance  Company, 

18,  1947.  They  further  allege  that  on  or  about  the 
8th  day  of  January,  1917,  they  notified,  the  insured 
that  the  said  policy  of  insurance  had  lapsed  and  was 
no  longer  in  force  and  effect.  I  have  their  original 
letter  in  which  they  so  notified  the  insured. 

For  a  se-cond  further  and  separate  answer,  they 
allege  that  the  insured,  under  the  policy  of  insur- 
ance, borrowed  the  full  loan  value  on  said  insurance 
policy  and  exhausted  all  of  the  insured's  reserve 
thereunder  by  a  loan  which  was  completed  October 
28,  1946;  that  is  less  than  a  month  before  the  21st 
of  November  when  this  premium  became  due  and 
less  than  three  months  before  he  died. 

They  further  state  that  by  reason  of  the  pre- 
payment of  interest  a  credit  to  the  insured  under 
the  automatic  loan  provisions  of  the  policy  would 
have  carried  said  insurance  to  November  25,  1946, 
and  that  the  days  of  grace  for  payment  of  the 
premium,  which  was  due  on  the  policy  November 
21,  1946,  expired  and  the  reserve  of  said  policy  was 
used  up  and  for  that  reason  the  said  policy  lapsed 
on  December  21,  1946,  less  than  a  month  before  he 
died. 

They  further  allege  that  the  total  loan  outstand- 
ing on  said  policy  to  the  insured,  using  all  credits, 
amounted  to  $1,402.42  on  November  25,  1946;  that 
the  total  cash  value  on  said  date  was  $1,402.36 ;  and 
that  if  the  plaintiff  should  have  [6]  any  claim 
against  the  defendant,  the  defendant  is  entitled  to 
offset  against  the  same  the  said  loan  in  the  sum 
of  $1,402.42,  together  with  interest  thereon  at  the 
rate  of  6  per  cent  per  annum,  and  so  forth. 
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As  far  as  the  plaintiff  is  concerned  in  this  matter, 
obviously  we  do  not  have  any  direct  knowledge  of 
exactly  what  transpired,  as  far  as  that  policy  is 
concerned.  The  negotiations,  if  any,  were  carried 
on  by  Mr.  Wisting,  and  under  the  circumstances  we 
are  insisting  on  strict  proof.  I  understand  that  Mr. 
Sayre  has  brought  all  of  his  records  on  this  matter 
into  court  and  we  will  have  a  full  and  complete  pic- 
ture of  the  situation  at  the  time  of  trial. 

We  intend  to  raise  numerous  questions.  However, 
they  will  depend  to  some  extent  on  what  the  evi- 
dence in  this  matter  actually  is.  Up  until  now  I 
have  had  to  speculate  as  to  what  it  might  be.  They 
will  also  depend  to  a  substantial  extent  upon  the 
position  taken  in  this  matter. 

The  policy,  we  contend,  contains  a  mandatory 
provision  that  when  a  loan  is  made  the  premium 
for  the  balance  of  the  year  shall  be  deducted,  and 
the  company  failed  to  do  this,  and  we  contend  that 
under  the  circumstances  they  cannot  take  advan- 
tage of  their  own  violation  of  the  policy,  and  that 
this  was  mandatory. 

I  have  been  advised  that  Counsel  is  going  to  rely 
on  the  case — on  a  case  in  this  Circuit  to  the  effect 
that  the  provision  requiring  deduction  of  mipaid 
balance  on  the  premium  [7]  from  the  loan  on  the 
policy  is  for  the  l^enefit  of  the  company  and  can  be 
waived,  and  that  the  company  did  waive  it.  I  don 't 
know  whether  that  will  be  Counsel's  contention  or 
not,  but  I  presume  it  will  be.  If  such  is  his  con- 
tention, I  have  an  answer  that  I  will  wish  to  make 
to  that,  but,  until  such  time  as  I  am  advised  as  to 
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what  he  will  say  in  that  regard,  I  am  unable  to 
state  whether  or  not  that  will  be  my  answer. 

I  might  say  that  this  policy  is  written  under  the 
laws  of  the  State  of  Oregon  and  the  policy  contains 
provisions  which  are,  in  the  main,  like  the  statute. 
However,  on  this  matter  of  policy  loans  and  deduc- 
tions, there  is  a  slight  difference  between  the  terms 
of  the  policy  and  the  terms  of  the  statute,  so  my 
understanding  of  the  rule  in  that  case  is  that  which- 
ever is  more  favorable  to  the  insured,  in  case  there 
is  any  discrej^ancy  between  the  policy  provisions 
and  the  statute. 

Further,  we  have  a  letter,  signed  by  Mr.  Calder- 
wood,  dated  April  1,  1947,  to  Mrs.  Wisting,  offering 
his  explanation  of  the  reason  for  the  turndown  of 
the  loan  which,  under  the  circumstances,  we  might 
want  to  introduce  in  evidence,  and  if  Mr.  Calder- 
wood  were  called  to  the  stand  we  might  wish  to 
ask  some  questions  of  him  about  it. 

The  Court:     I  thought  there  was  a  loan. 

Mr.  Sandeberg:  This  letter  is  dated  April  1, 
1947,  to  the  widow^,  explaining  the  reason  the  policy 
was  not  paid. 

The   Court:     You  misstated   yourself,   then.    [8] 

Mr.  Sandeberg:     I  am  sorry,  your  Honor. 

The  Court:  You  said  they  "turned  down  the 
loan. ' ' 

Mr.  Sandeberg:  Turned  down  the  payment  on 
the  policy,  is  what  I  mean. 

T  understand  Mr.  Sayre  has  all  the  records  with 
him.    In  addition  thereto,  we  have  stipulated  that 
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the  jDlaintiff,  if  present,  would  offer  certain  testi- 
mony in  this  matter,  and  there  is  a  stipulation  in 
connection  therewith  in  the  file  w^hich  may  be  en- 
tered of  record.  The  stipulation  is  subject,  of 
course,  to  Counsel's  right  to  object  to  the  materi- 
ality of  any  matters  therein  contained.  However,  it 
is  admitted  that  if  she  were  j^resent  she  would  tes- 
tify as  stated  and  set  forth  in  the  stipulation.  I 
believe  that  is  correct,  Mr.  Sayre? 

Mr.  Sayre :     That  is  right. 

Mr.  Sandeberg:  At  the  time  the  deposition  of 
Mr.  Calderwood  was  taken,  he  w^as  asked  to  identify 
the  policy  and  examine  it,  and  to  state  whether  or 
not  the  policy  was  the  same  as  shown  by  the  com- 
pany's records  and,  after  checking  his  own  record 
at  the  time  the  stipulation  was  submitted  to  him 
for  signature,  he  apparently  was  agreeable  that  this 
was  the  polic}^  the  company's  policy,  and  that 
policy  was  attached  to  the  deposition  wdiich  is  on 
tile  with  the  Clerk.  That  will  also  be  a  part  of  this 
record. 

It  so  hapi3ens  the  stipulation  reveals  that  the  de- 
ceased suffered  a  heart  attack  on  the  24th  of 
November,  1946,  three  days  after  the  premium  be- 
came due  and  approximately  twenty-seven  days  [9] 
before  the  days  of  grace  expired;  that  he  was  told 
by  a  doctor  that  he  would  never  work  again  and 
that  he  was  in  a  state  of  despair,  et  cetera ;  and  that 
in  the  opinion  of  Mrs.  Wisting  he  was  not  mentally 
competent  to  think  of  an  insurance  policy ;  that  the 
only  letter  that  was  ever  received  at  the  house  from 
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the  company  was  a  letter  of  January  8,  1947,  alleg- 
ing that  the  policy  had  lapsed.  That  material  will 
be  important  in  connection  with  plaintiff's  conten- 
tions in  connection  with  the  waiver  of  premium 
benefits  on  the  polic}^ 

I  might  say  that  if  Counsel  does  contend  that  the 
provisions  relative  to  deducting  the  unpaid  pre- 
mium from  the  face  of  the  policy  were  not  manda- 
tory and  that  they  were  waived  by  the  comi^any, 
we  wdll  contend  that,  nevertheless,  the  loan  value 
of  the  policy  w^as  sufficient  so  that  under  the  auto- 
matic loan  provisions  of  this  policy  the  policy  could 
have  been  carried  beyond  the  date  of  death,  and 
that  the  insurance  policy,  under  the  automatic  loan 
provision,  was  in  force  at  the  time  of  his  death. 

I  regret  that  under  the  circumstances,  not  having 
all  the  evidence  before  me,  I  am  unable  to  state 
our  position  any  more  definitely  at  the  present  time, 
but  I  believe  as  Counsel  states  his  position  he  will 
be  able  to  further  advise  the  Court. 

Mr.  Sayre:  If  the  Court  please,  this  insurance 
policy,  which  is  the  subject  of  litigation,  was  issued 
May  21,  1927,  and  the  premiums  were  paid  to  and 
including  that  of  May  21,  1946,  [10]  which  was  paid 
within  the  days  of  grace  of  June,  1946.  The  pre- 
miums under  the  policy  were  payable  semi-annualh^ 
I  wonder  if  the  question  of  whether  or  not  this 
policy  was  modified  so  that  the  premiums  due  on 
May  21st  and  on  November  21st,  1946,  amount  to 
$66.05.  Of  course,  we  can  go  into  this  and  prove 
the  provisions  of  the  policy  but,  since  we  have  had 
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a  pre-trial  as  to  a  few  of  these  things,  I  am  won- 
dering if  there  is  any  dispute  on  that  point.  If 
there  is,  why,  then,  we  will  go  ahead  accordingly. 

Mr.  Sandeberg:  Are  you  asking  me  at  the  pres- 
ent time? 

Mr.  Sayre :     If  I  might  ask  Counsel,  your  Honor. 

Mr.  Sandeberg:  The  only  purpose  for  it  that 
would  possibly  dispute  the  amount  of  the  premium 
would  be  for  the  purpose  of  showing  what  was  re- 
quired to  carry  the  policy.  I  am  not  aware — the 
policy  has  not  been  in  my  possession — whether  the 
additional  riders,  for  which  consideration  w^as  x>aid 
vy  the  insured,  are  part  of  the  policy,  so  as  to  carry 
it  under  the  automatic  loan  provision  before  addi- 
tional premiums  would  have  been  required  or  not, 
or  if  the  original  premium  would  have  been  suffi- 
cient. 

Mr.  Sayre:  There  are  several  things  which  have 
■come  up  in  the  defense.  One,  of  course,  is  that  we 
claim  that  the  premium  due  on  November  21,  1946, 
was  not  paid,  never  was  paid;  that  the  entire  loan 
value  of  the  policy  was  used  up;  the  loan  which 
was  closed  on  October  28,  1946,  used  up  the  entire 
loan  value  at  [11]  that  time  and,  although  by  use 
of  the  prepaid  interest  and  the  balance  it  had  under 
the  automatic  loan  provision,  it  could  have  been 
carried  to  November  25,  1946,  nevertheless,  after 
that  date,  there  was  no  reserve  whatsoever  on  the 
ploicy,  and  that  will  be  the  contention  of  the  de- 
fendant. 

The  premium  notices,  as  I  understand  plaintiff 


58  Standard  Insurance  Company, 

has  admitted  here,  were  sent  and  received  by  the 
insured ;  also,  the  letter  of  January  8,  1947,  I  believe 
Counsel  for  plaintiff  has,  in  his  statement,  admitted 
was  received,  and  that  he  has  it  here. 

Therefore,  as  it  stands,  the  defendant  is  insisting 
that  the  policy  lapsed  for  non-pajonent  of  premium, 
that  there  was  no  reserve  under  the  policy  to  carry 
it  under  the  automatic  loan  provision.  We  claim 
that  the  premiums  were  not  paid  and  the  policy 
lapsed.  If  their  contention  is  that  under  Paragraph 
V  of  the  conditions  of  the  policy  that  there  was  a 
mandatory  provision  for  the  company  to  deduct  pre- 
miums to  the  end  of  the  policy  year — and  I  take  it 
that  is  their  contention — then  that  becomes  a  matter 
for  your  Honor. 

The  Court:     Deducted  from  what? 

Mr.  Sayre:  They  apparently  novr  are  urging 
that  the  jDrovisions  in  Paragraph  Y  of  the  policy 
reading,  "The  company  will  deduct  from  sU'Ch  loan 
value  any  existing  inde'otedness  hereon,  and  any 
unpaid  balance  of  the  i:)remium  for  the  current 
policy  year  ..."  was  a  mandatory  provision  and 
that  the  company  should  have  [12]  deducted  from 
the  loan  which  it  made  in  October,  1946,  a  sufficient 
amount,  sufficient  premiums,  to  carry  it  up  to  May 
21,  1947.   I  understand  that  is  their  contention  now. 

They  do  not  urge  it  in  their  complaint,  and  we 
have  pleaded  non-payment  of  premiums.  Our  con- 
tention is  tliat  that  terminates  the  policy.  If  they 
do  make  that  contention  here,  and  they  are  entitled 
to,  of  course  we  will  claim  two  things:  First,  that 
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it  would  not  apply  and  is  not  a  mandatory  provision 
and,  after  that,  your  Honor,  we  will  cite  a  number 
of  cases.  If  the  Court  wishes  the  cases  now,  I  will 
give  you  the  citation  of  the  principal  case  which  is 
122  Fed.  (2d)  395,  also  137  A.L.R.  829.  These  cases 
have  held  that  failure  of  the  company  to  deduct 
is  not  a  mandatory  provision  l)ut  for  the  protection 
of  the  company,  and  if  they  loaned  the  full  amount 
she  cannot  complain  that  they  should  have  loaned 
him  less  and  deducted  the  premium.  In  other  words, 
this  case  disputes  that  point. 

As  to  the  issues  before  the  Court,  it  seems  to  me 
that  the  policy  is  admitted,  that  it  was  issued,  that 
the  premiums  were  paid  on  that  policy  up  to  May 
21,  1946.  I  believe  it  is  admitted  that  no  i)remiums 
were  paid  from  that  time — therefore,  that  the  pre- 
mium due  on  November  21,  1916,  was  not  paid — and 
that  a  loan  for  the  full  cash  value  of  the  policy  was 
taken  October  28,  1916. 

Mr.  Sandeberg:     That  is  not  admitted. 

Mr.  Sayre :     That  is  not  admitted  ?  [13] 

Mr.  Sandeberg:     Xo. 

Mr.  Sa^T-^e:  Those  being  the  issues,  your  Honor, 
then,  it  narrows  really  to  a  determination  of  this 
question  of  law  as  to  the  mandatory  provisions  of 
the  policy,  as  I  see  it. 

Perhaps  we  can  get  at  this  a  little  more  readily 
if  Mr.  Calderwood,  who  is  here,  the  secretary  of 
the  company,  took  the  stand.  Two  or  three  things, 
I  believe,  should  be  called  to  the  Court's  attention. 

The  original  complaint  designated  the  defendant 
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as  the  Standard  Life  Insurance  Company.  We  have 
corrected  that  by  showing  that  the  corre-ct  name  is 
Standard  Insurance  Company.  I  trust  that  correc- 
tion stands  admitted. 

Mr.  Sandeberg :    That  is  correct. 

Mr.  Sayre:  We  will  put  in  evidence  as  to  the 
amount  of  the  loan.  I  think  that  will  constitute 
our  case. 

I  may  say  if  they  do  urge  that  this  is  a  manda- 
tory provision,  of  course,  we  will  have  to  urge  that 
they  waived  that  in  borrowing  or  making  the  loan, 
although  it  is  not  pleaded  in  any  way  and  we  didn't 
know  that  at  the  time  we  filed  our  answer. 

Mr.  Sandeberg:  I  believe,  your  Honor,  as  far 
as  the  Griffin  case  is  concerned,  that  the  Court  did 
state  that  the  provision  requiring  that  the  unpaid 
balance  of  the  premium  for  the  current  year  should 
be  deducted  was  not  a  mandatory  provision;  the 
company  could  waive  it,  and  that  they  had  a  right 
to,  if  it  was  for  their  benefit.  I  would  like  to  finid 
out  now  if  Mr.  Sayre  [14]  does  contend  that  that 
was  waived. 

Mr.  Sayre:  Naturally  we  contend  that  that  was 
waived,  if  that  is  what  they  are  relying  upon. 

Mr.  Sandeberg:  That  is  what  I  want  to  know 
now. 

Mr.  Sayre :     We  contend  that  it  was  waived. 

Mr.  Sandeberg:  Very  well.  Under  the  circum- 
stances I  think  I  can  state  my  position,  now.  The 
policy,  on  its  face,  provides  that  after  three  full 
years  premium  have  been  paid,  the  company,  "at 
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any  time  while  this  policy  is  in  force,  will  loan, 
upon  the  proper  assignment  of  this  policy  and  upon 
the  sole  security  thereof,  at  a  rate  of  interest  which 
will  not  exceed  six  per  centum  per  annum,  a  sum 
equal  to,  or  at  the  option  of  the  owner  hereof,  less 
than,  the  entire  reserve  hereon  at  the  end  of  the 
then  current  policy  year,  including  the  reserve  on 
any  dividend  additions  then  in  force." 

According  to  this  policy  the  entire  reserve  at  the 
end  of  the  current  policy  year  was  the  sum  of 
$1,446,  which  appears  on  the  face  of  the  policy. 

The  policy  further  provides  that:  "The  company 
will  deduct  from  such  loan  value  any  existing  in- 
debtedness hereon,"  and  that  they  will  deduct  any 
unpaid  balance  of  the  premium  for  the  current 
policy  year,  and  that  they  will  collect  interest  in 
advance  on  the  loan  to  the  end  of  the  current  policy 
year. 

The  Griffin  case  holds  that  these  provisions  are 
for  the  benefit  of  the  company  and,  when  they  do 
not  choose  to  carry  [15]  through  with  them,  that 
they  have  waived  them.  However,  it  is  our  conten- 
tion in  the  case  that  if  the  company  waives  those 
deductions,  that  does  not  affect  the  loan  value  which 
is  the  reserve  on  the  policy  at  the  end  of  the  cur- 
rent policy  year. 

Incidentally,  your  Honor,  as  far  as  this  case  is 
concerned,  I  believe  the  evidence  will  show  that  if 
the  company  had  followed  this  provision  of  the 
policy  in  making  the  loan  and  had  deducted  the 
balance  due  on  the  premium  for  the  current  policy 
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year,  that  the  insured  would  have  got  about  $10 
less  than  he  got  and  his  widow  would  have  got  about 
$4,000  more  than  she  got,  which  was  nothing. 

It  is  going  to  be  our  contention  that  the  fact  that 
they  have  waived  these  deductions  does  not  change 
the  loan  value.  That  loan  value  is  provided  for  in 
the  policy. 

I  believe  that  they  are  going  to  urge  that  a  loan 
was  made  on  this  policy  on  October  28,  1946,  in  the 
sum  of  $1,394.  I  do  not  understand  the  answer 
when  they  speak  of  $1,402.  In  the  letter  from  Mr. 
Calderwood  to  Mrs.  Wisting  he  states  the  amount 
as  $1,394.  I  don't  know  what  the  loan  agreement 
provides  as  far  as  interest  is  concerned,  but  I  be- 
lieve it  provides  interest  shall  be  paid  at  the  next 
premium  due  date,  Vxliich  was  November,  and  the 
company  withheld  five  or  six  dollars  to  pay  interest 
on  the  loan  to  November,  and  that  at  that  time, 
November  21,  1946,  there  was  indebtedness  against 
the  policy  of  approximately  $1,400,  with  a  loan 
value  thereon  of  $1,446;  the  semi-annual  [16]  pre- 
mium on  the  policy  was  $66.  If  there  was  $46,  say, 
to  the  credit  of  this  policy  under  the  loan  provision, 
it  is  going  to  be  our  contention  that  would  liavo 
been  ample  to  have  kept  this  policy  in  effect  for  a 
period  of  less  than  sixty  days,  and  I  do  not  believe 
that  there  will  be  any  disagreement  on  that  score. 

The  automatic  loan  provision  provides  that  if 
there  is  any  reserve  at  the  time  of  a  lapse,  that  ex- 
cess of  the  loan  value  over  the  indebtedness  against 
the  policy  will  be  applied  to  the  purchase  of  the 


vs.  Mable  E.  Wisting  63 

same  kind  of  insurance  the  man  has  until  it  is  ex- 
hausted, and  at  any  time  while  the  policy  is  in  force, 
under  the  succeeding  paragraphs,  the  insured  may 
resume  payment  of  the  premiums.  We  are  going 
to  contend  under  that  provision  that  the  polic}^ 
could  have  been  carried.  I  am  mindful  of  the  fact 
that  that  question  was  raised  in  the  G-riffin  case  and 
the  Court  said  it  did  not  apply  by  virtue  of  a  pro- 
vision in  the  policy  which  does  not  exist  in  this 
policy. 

I  will  further  state  to  the  Court  at  this  time  that 
they  have  before  them,  I  believe,  a  loan  agreement 
which  Mr.  Wisting  signed.  I  am  not  objecting  to  his 
signature,  but  I  believe  that  when  the  correspond- 
ence in  connection  with  that  loan  agreement  is  be- 
fore the  Court,  and  the  loan  agreement  itself,  that 
it  will  be  found  that  the  company  did  not  properly 
foreclose  this  loan  against  the  policy.  I  believe  the 
loan  agreement  wdll  show  that  they  were  required 
to  give  notice  of  the  foreclosure  of  this  loan  to  the 
insured,  and  that  that  notice  was  required  [17]  be- 
fore they  could  foreclose  this  loan  on  the  policy. 

It  should  be  borne  in  mind,  your  Honor,  that 
the  insured  was  totally  and  permanently  disabled 
from  the  24tli  of  November,  during  the  period  of 
the  days  of  grace,  and  most  certainly,  had  the  com- 
pany sent  a  notice  at  that  time,  the  widow  would 
have  received  it  and  certainly  would  have  done 
something  about  paying  up  this  loan  on  the  policy. 

I  would  like,  as  far  as  the  evidence  of  the  plain- 
tiff in  this  matter  is  concerned,  to  introduce  the 


64  Standard  Insurance  Company, 

deposition  of  Mr.  Calderwood,  together  with  the 
policy  itself,  and  as  to  the  other  matters,  I  believe 
I  will  first  have  to  hear  what  Mr.  Calderwood  has 
to  say. 

Mr.  Sayre:  If  the  Court  please,  are  we  arguing 
this  case  at  this  time  ? 

Mr.  Sandeherg:  No.  I  was  merely  telling  the 
Court  what  I  was  going  to  contend. 

Mr.  Sayre:  My  contention  is  that  the  insured 
waived  the  provisions  of  deducting  the  premiums 
to  the  end  of  the  policy  year,  and  I  believe  Counsel 
for  the  plaintiff  is  mistaken  in  assuming  the  defend- 
ant company  waived  something.  The  insured  waived 
the  mandatory  provision  of  the  policy,  if  it  was 
such.  There  was  no  requirement  that  the}'  be  de- 
ducted. 

I  may  go  further,  since  we  are  assuming — I  want 
to  go  into  this  matter  later  on.  In  due  time  I  want 
to  be  heard  on  these  matters,  but  I  think  probably 
we  should  go  ahead  and  [18]  try  the  case  first. 

The  Court:     You  are  offering  two  things? 

Mr.  Sandeberg:  I  am  offering  the  deposition 
and  the  policy.  I  believe  at  the  present  time  that  is 
all,  although,  in  the  light  of  Mr.  Calderwood 's  testi- 
mony, I  may  have  to  ask  leave  to  introduce  other 
matters. 

I  want  to  state  this:  I  asked  Counsel  specifically 
whether  he  was  following  the  Griffin  case,  that  such 
matters,  that  such  provisions,  were  for  the  benefit 
of  the  company  and  the  company  could  waive  them, 
and  my  understanding  w^as  that  Counsel  said  the 
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company  could  waive  them.  I  do  not  like  to  transfer 
horses  in  midstream,  but  I  asked  Counsel  if  it  was 
his  contention  the  company  waived,  and  he  said 
that  was  his  contention.  Unless  the  Court  excuses 
him  from  that  contention,  I  want  him  held  to  it. 

Mr.  Sayre:  If  the  Court  please,  I  would  like  to 
have  that  matter  clear.  In  the  argument  there  was 
a  question  whether  or  not  this  man,  in  accepting 
the  loan,  in  receiving  the  notice  and  statement,  had 
waived  the  requirements,  if  there  were  such,  under 
the  policy  that  the  premium  be  deducted  from  his 
loan.  I  will  urge,  if  that  is  their  contention,  that  in 
accepting  the  loan  he  waived  the  provisions  of  the 
policy.  I  would  like  that  clear.  I  am  not  receding 
from  the  position  in  the  Grriffin  case,  but  I  would 
like  that  made  clear  to  the  Court. 

The  Court:  Let  us  follow  the  usual  course.  He 
is  offering  [19]  two  exhibits. 

Mr.  Sandeberg:  I  am  offering  first  the  stipula- 
tion and  the  policy  as  well  as  the  deposition  of  Mr. 
Calderwood,  and  the  premium  receipt.  I  have 
handed  to  the  Clerk  everything  that  I  have  on  this 
matter,  although  I  understand  that  Mr.  Sayre  has 
brought  all  his  records  with  him  and  there  may  be 
certain  things  in  his  records  that  we  would  like  to 
have  marked  at  this  time. 

Mr.  Sayre:  May  I  see  the  exhibits,  if  they  are 
to  be  introduced"? 

Mr.  Sandeberg:  What  I  was  doing  was  asking 
that  they  be  identified  in  the  pre-trial  procedure. 

Mr.  Sayre :     Are  any  of  these  exhibits  to  be  of- 
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f ered  in  evidence  now '?  At  the  time  they  are  offered 
in  evidence  I  will  have  objections  to  certain  of  them 
on  certain  grounds. 

The  Court:  Offer  them  one  at  a  time,  Mr. 
Sandeberg. 

Mr.  Sandeberg:     I  offer  what  has  been  marked 
No.  2  for  Identification,  being  the  policy. 
Mr.  Sayre:     No  objection. 
The  Court:     Received. 

(Policy  of  Insurance  No.  34538,  Gustav  H. 
Wisting,  Amount  $5,000,  thereupon  received  in 
evidence  and  marked  Plaintiff's  Exhibit  No.  2.) 

Mr.  Sandeberg :     I  ask  to  have  introduced  Plain- 
tiff's Identification  No.  3,  being  the  receipt  cover- 
ing payment  of  [20]  premium,  dated  June  19,  1946, 
for  the  premium  due  May  21,  1946. 
Mr.  Sayre:     No  objection. 
The  Court:     Admitted. 

(Receipt  for  premium,  in  amount  $68.75, 
dated  June  19,  1946,  thereupon  received  in  evi- 
dence and  marked  Plaintiff's  Exhibit  No.  3.) 

Mr.  Sandeberg:  I  now  offer  in  evidence  as 
Plaintiff's  Exhibit  No.  1  the  stipulation,  being 
a  stipulation  as  to  the  testimony  of  the  plaintiff, 
were  she  present.  I  understand  Mr.  Sayre  has  no 
objection. 

Mr.  Sayre :  We  are  presently  willing  to  stipulate 
to  the  matter  set  forth  in  the  stipulation,  but  we 
reserve  the  right  as  to  objections  as  to  competency 
and  materiality,  and  I  want  to  object  to  the  use 
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of  the  stipulation  in  evidence  on  the  ground  that  the 
matters  set  forth  in  the  stipulation  would  not  be 
relevant  or  material  in  this  case,  having  no  bearing 
upon  the  issues  in  the  case. 

The  Court:  Admitted,  subject  to  the  objection. 
(Stipulation  by  and  between  the  attorneys 
for  the  respective  parties  in  re  testimony 
of  Mabel  E.  Wisting,  Plaintiff,  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit No.  1.) 

Mr.  Sandeberg:  The  other  matters  I  will  with- 
hold offering  at  this  time.  [21] 

The  Court:     You  rest,  then? 

Mr.  Skulason:  May  I  ask  the  Court  a  question? 
Are  we  going  through  the  formalities  of  pre-trial 
procedure  or  trying  the  case? 

The  Court:     Just  the  trial. 

Mr.  Skulason:     This  is  the  trial  of  the  case? 

The  Court:    Correct. 

Mr.  Sandeberg:  Mr.  Sayre,  have  you  any  pre- 
vious premium  receipts? 

Mr.  Sayre:  We  have  not  the  file  of  premium  re- 
ceipts, but  we  have  the  collection  card  which  I 
think  is  a  better  record  to  woik  from.  It  shows 
the  dates  the  premiums  were  paid.  This  comes 
from  the  records  of  the  company. 

Mr.  Sandeberg :    You  have  no  premium  receipts  ? 

Mr.  Sayre:  We  have  only  copies.  This  is  No- 
vember 21.  1946 

Mr.  Sandeberg:  That,  of  course,  is  the  premium 
notice. 

Mr.  Sayre:     The  premium  notice.     We  have  the 
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collection  card  which  shows  the  date  of  payment 
of  all  premiums. 

Mr.  Sandeberg:  May  I  put  this  in  evidence  or 
do  you  intend  to  put  it  in? 

Mr.  Sayre:  We  are  perfectly  willing  to  put  it 
in.  If  the  Court  please,  I  might  say  for  the  record 
that  digging  out  of  the  copies  of  premium  notice 
over  a  twenty-year  period  w^ould  be  quite  a  job, 
and  probably  many  of  the  records  go  back  that  far 
and  would  not  be  available,  but  the  collection  card 
would  show  [22]  all  the  dates  of  payment  and  the 
amounts. 

Mr.  Sande])erg:  Would  you  mark  this  foi'  iden- 
tification % 

(Premium  Notice,  in  Amount  $66.05,  due 
date  November  21,  1946,  thereupon  marked 
Plaintiff's  Identification  No.  4.) 

Mr.  Sandeberg:  There  is  a  letter  that  the  in- 
sured wrote  when  he  asked  that  the  loan  be  made. 

Mr.  Sayre:    I  don't  loiow  of  any  such  a  letter. 

Mr.  Sanderberg:    Didn't  he  write  you  about  it? 

Mr.  Sayre:  I  think  possibly  that  sort  of  a  mat- 
ter should  be  covered  by  Mr.  Calderwood  on  the 
witness  stand.  I  believe  the  records  contain  some 
letters,  some  correspondence,  which  passed  back 
and  forth,  but  we  do  not  have  in  our  records,  and 
have  not  been  able  to  find,  a  letter  from  him  to  the 
company,  asking  for  a  loan.  It  is  possible  that  he 
negotiated  that  part  of  it  with  a  representative  of 
the  company,  because  there  are  numerous  represen- 
tatives of  the  company.    Nevertheless,  we  have  the 
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loan  agreement  and  the  records  of  the  loan,  but  as 
far  as  the  letter  itself  is  concerned,  we  do  not  have 
that. 

Mr.  Sandeberg:  If  you  have  got  your  letter  of 
transmittal  of  the  loan,  I  would  like  to  have  that 
marked. 

Mr.  Sayre:  I  might  say,  your  Honor,  that  the 
company  keeps  a  folder  on  each  policy,  including 
the  company's  record  of  the  policy,  and  all  mat- 
ters relating  to  it.  I  would  suggest  that  if  we  are 
going  to  put  part  of  this  in  that  we  should  mark 
the  [23]  record  of  this  policy.  I  am  perfectly 
willing  that  the  entire  matter  be  admitted  in  evi- 
dence. 

The  Court:  Do  it  that  way.  Let  the  file  all  go 
in  as  one  exhibit. 

Mr.   Sandeberg:     Are  you  putting  that  in? 

Mr.  Sayre:  It  is  all  right  if  it  goes  in  as  our 
exhibit. 

Mr.  Sandeberg:  All  right;  put  it  in,  then.  If 
you  want,  you  can  put  the  card  in,  too,  and  the 
whole  business.  Do  I  understand  that  is  your  en- 
tire file? 

Mr.  Sayre :  That  is  all,  except  the  checks.  Those 
were  not  part  of  that  file. 

(Correspondence  file  of  defendant  relating 
to  insured  thereupon  received  in  evidence  and 
marked  Defendant's  Exhibit  No.  8.) 

The  Court:  The  question  now  is:  Have  you 
rested,  Mr.  Sandeberg? 

Mr.  Sandeberg:     I  will  in  a  second,  your  Honor. 
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Mr.  Sayre:  We  would  like  to  have  the  whole 
matter  in.  I  will  stipulate  with  them  right  now 
that  they  go  in. 

Mr.  Sandeberg:  I  would  like  to  have  that  go  in 
as  a  defendant's  exliibit. 

Mr.  Sayre:  If  you  want  that  all  in  as  a  de- 
fendant's exhibit,  I  will  do  that  eventually. 

Mr.  Sandeberg:     All  right.     We  rest. 
(Plaintiff  Rests.)  [24] 

Mr.  Sayre :  For  the  record,  your  Honor,  I  would 
like  to  move  for  a  nonsuit.  I  will  not  burden  the 
Court  with  any  argument,  unless  you  so  desire. 

The  Court:  I  v/ill  reserve  decision  to  the  end 
of  the  case. 

Defendant's   Testimony 

Mr.  Sayre:  We  would  like  to  call  Mr.  C alder- 
wood,  the  Secretary  of  the  Standard  Insurance 
Company. 

EGBERT  W.  R.  CALDERWOOD 

was  thereupon  produced  as  a  witness  on  behalf  of 
Defendant  and,  being  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Sayre : 

Q.  Mr.  Calderwood,  you  are  Secretary  of  the 
Standard  Insurance  Company?  A.     I  am. 

Q.  Are  you  familiar  with  the  Gustav  H.  Wist- 
ing  policies?  A.     I  am. 

Q.  You  have  brought  the  records  concerning 
those  policies  to  this  Court?  A.     I  have. 
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(Testimony  of  Robert  W.  R.  Calderwood.) 

Q.  The  policy  in  question  in  this  litigation  bears 
your  number  34538?  Did  the  insured,  George  H. 
Wisting,  or  Gustav  H.  Wisting,  have  other  insur- 
ance with  your  company?  A.     He   did.   [25] 

Q.     Were  those  other  policies  paid? 

A.     Yes,  they  were. 

Q.     This  policy,  No.  34538,  was  that  paid  or  not? 

A.     Xo,  it  was  not. 

Q.     For  what  reason  was  this  policy  not  paid? 

A.     It  was  not  in  force  at  the  time  of  his  death. 

Q.  You  have  brought  the  records.  May  we 
have  the  file?  May  I  ask,  is  there  a  memorandum 
in  the  exliibit  (Defendant's  Exhibit  No.  8)  con- 
cerning the  calculation  on  this  policy  ?  It  is  a  plain 
typewritten  page  with  the  calculations.  It  is  a 
letter-sized  page,  with  calculations. 

The  Court :    You  Vvdll  have  to  come  up  and  look. 

Mr.  Sayre:  I  believe  Defendant's  Exhibit  No. 
8  has  been  identified.  We  would  like  to  otfer  it  in 
evidence  at  this  time,  being  the  file  covering  Policy 
No.  34538.  The  record  may  show  that,  at  Counsel's 
suggestion,  we  are  putting  in  tiie  original  of  the 
letter  of  January  8,  1947,  in  lieu  of  the  copy  of 
the  lapse  notice  which  was  loose  in  the  file.  The 
original  which  Mr.  Sandeberg  has  asked  be  put  in, 
which  has  been  marked  Plaintiff's  Exhibit  No.  6 
for  Identifi_cation,  has  attached  to  it  the  applica- 
tion for  reinstatement. 

Mr.  Sandeberg:  T  Avould  like  to  have  that 
marked. 
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(Testimony  of  Robert  W.  R.  Calderwood.) 

(Letter  dated  January  8,  1947,  Standard  In- 
surance Company  to  Mr.  George  H.  Wisting, 
re:  Policy  No.  34538,  with  blank  form  of  ap- 
plication for  [26]  reinstatement  attached, 
thereupon  received  in  evidence  and  marked 
Plaintiff's  Exhibit  No.  6.)  (Part  of  Defend- 
ant's Exhibit  No.  8.) 

Mr.  Sandeberg:  The  Clerk  has  just  handed  me 
Plaintiff's  Exhibit  No.  7  for  Identification.  I 
thought  I  had  offered  this  and  that  it  had  been  re- 
ceived. 

Mr.  Sa3^re:  There  is  no  objection  to  the  admis- 
sion of  Plaintiff's  Exhibit  No.  7  for  Identification. 
It  is  my  understanding  that  stands  in  lieu  of  the 
original. 

Mr.  Sandeberg:  Yes,  it  stands  in  lieu  of  the 
original. 

The  Court:  It  may  be  admitted. 

(Document  heretofore  marked  for  identifica- 
tion as  Plaintiff's  Exhibit  No.  7  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit No.  7.) 

Q.  (By  Mr.  Sayre) :  On  this  file  (Defendant's 
Exhibit  No.  8),  can  you  give  the  history  of  this 
policy  and  tell  us,  first,  what  the  premiums  were 
in  1946  and  why  they  were  different  than  in  the 
original  policy? 

A.  The  policy  originally  did  not  provide  added 
benefits    for    disability    and    waiver    of    premium. 
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(Testimony  of  Robert  W.  R.  Calderwood.) 

Those   two    added   benefits   were    included    in    the 

policy  at  a  later  date. 

Q.  Was  the  premium  of  $66.05  the  correct  sum, 
the  correct  semi-annual  premium,  in  1946? 

A.     It  was.  [27] 

Q.     What  were  the  due  dates  for  the  premimns? 

A.     I  would  have  to  have  the  policy. 

Mr.  Skulason:  Isn't  that  shown  by  the  record? 
There  is  no  need  of  spending  the  time  of  this  wit- 
ness. 

The  Court:  Mr.  Sayre  may  put  it  in  the  way  he 
wants  to. 

A.  The  premium  due  dates  were  May  21st  and 
November  21st. 

Mr.  Sandeberg:  With  regard  to  this  file  of  the 
company  (Defendant's  Exhibit  No.  8),  I  am  going 
to  make  a  blanket  objection  to  the  introduction 
thereof  and  not  aigue  it  at  this  time,  to  save  the 
time  of  the  Court.  My  objection  is  that  it  is  in- 
competent, irrelevant  and  immaterial. 

The  Court:     Admitted,  subject  to  objection. 

Q.  (By  Mr.  Sayre)  :  By  reference  to  the  rec- 
ord of  this  policy  (Defendant's  Exhibit  No.  8), 
will  you  tell  the  Court  when  the  insured  George  H. 
Wisting  (Gustav  H.  Wisting)  borrowed  money  on 
that  policy? 

I  beg  youi"  pardon.  Perhaps  I  should  put  in  one 
more  exhibit  before  I  go  into  this  matter,  if  I  may. 
May  we  have  the  duplicate  of  the  check  and  the 
memoranda  of  the  loan  marked  as  Defendant's  Ex- 
hibit No.  9? 
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Mr.  Sandeberg:  May  the  record  show,  in  order 
to  save  time,  that  I  am  making  a  general  objec- 
tion on  the  gromid  of  incompetency,  irrelevancy 
and  immateriality  as  to  all  of  these  exhibits  Coun- 
sel is  offering. 

The  Court:  It  is  so  understood.  Admitted. 
(Duplicate  copy  of  Check  No.  A-97634,  in 
amount  $2,477.30,  Standard  Life  Insurance 
Company,  payable  to  George  H.  Wisting,  and 
attached  memoranda,  thereupon  received  in 
evidence  and  marked  Defendant's  Exhibit 
No.  9.) 

Mr.  8ayre:  May  we  have  marked  as  an  exliibit 
memoranda  of  calculations  upon  this  policy.  Policy 
No.  34538. 

Mr.  Sandeberg:     Tlie  same  objection. 
The  Court:     Admitted,  subject  to  the  objection. 
(Memorandum  containing  calculations  as  to 
Policy  No.  34538,   George  H.  Wisting,  there- 
upon received  in  evidence  and  marked  Defend- 
ant's Exhibit  No.  10.) 

Mr.  Sayre:  Will  the  Bailiff  please  hand  Ex- 
hibits 9  and  10  to  the  witness. 

Q.  Will  you,  Mr.  Calderwood,  from  the  file,  re- 
view the  histoi'v  of  the  loan,  the  payment  of  pre- 
miums and  the  notices  given*? 

A.  On  October  28,  1946,  the  company  made  a 
loan  on  this  policy  for  the  full  value  at  that  time. 
They  deducted  the  interest  on  tlio  existing  loan  up 
to  the  date  of  the  new  loan,  and  this  loan,  in  con- 
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junction   with   loans   on   otlier   policies,   was   com- 
pleted and   a  check  for  the   gross   amount   of   all 
loans  was  forwarded  to  him  on  that  date. 

Q.  Would  you  give  the  breakdown  on  the  loan 
on  Policy  No.  34538? 

A.  The  new  loan  in  this  case  amounted  to 
$1,394.  The  old  loan,  [29]  then  existing,  amounted 
to  $600.  This  made  an  increase  of  $794.  The  in- 
terest deducted  amounted  to  $15.70,  making  the  net 
proceeds  to  the  insured  on  this  policy  $778.30. 

Q.     Was  that  the  full  loan  value  on  the  policy? 

A.  That  Vv^as  the  full  loan  value  of  the  policy  at 
that  time. 

Mr.  Sandeberg:  If  the  Court  please,  I  did  not 
get  my  objection  in  soon  enough,  but  I  believe  the 
policy  is  the  best  evidence  of  the  full  loan  value, 
and  that  this  is  a  conclusion  of  the  witness.  I 
should  like  to  have  an  objection  to  any  testimony 
of  this  nature. 

The  Court:  Proceed.  It  is  admitted,  subject  to 
the  objection. 

Q.  (By  Mr.  Sayre) :  Mr.  Calderwood,  when 
was  the  next  premium  due  date? 

A.  Tiie  next  premium  due  date  was  November 
21,  1946. 

Q.  When  was  a  notice  mailed  to  the  insured  of 
the  November  21,  194(),  premium  due?  Will  you 
give  us  the  exhibit  number  of  the  pink  slip? 

A.     Exhibit  No.  7. 

Q.     What  is  that? 
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A.  That  is  the  company's  record  of  the  issuing 
of  the  notice. 

Q.     When  was  that  notice  mailed  to  the  insured? 

A.  That  notice  was  mailed  to  the  insured  ap- 
proximately fifteen  days  prior  to  the  due  date  of 
the  i3remium. 

Q.  How  was  that  notice  given?  Will  you  ex- 
plain. 

A.  The  notice  w^as  mailed  in  the — deposited  in 
the  mail,  [30]  addressed  directly  to  the  insured  at 
his  address,  3378  Tareco  Drive,  Los  Angeles,  Cali- 
fornia. 

Mr.  Sayre :  May  we  at  this  point  have  the  orig- 
inal notice  which  has  been  brought  to  court  by  Mr. 
Sandeberg,  marked  as  Exhibit  No.  4,  shown  to  the 
witness. 

(Plaintiff's  Exhibit  4,  original  notice,  there- 
upon received  in  evidence.) 

(Plaintiff's  Exhibit  No.  4  lianded  to  the  wit- 
ness.) 

Q.  (By  Mr.  Sayre)  :  Plaintiff's  Exhibit  No.  4, 
is  that  the  oiiginal  of  the  office  record  which  you 
have  been  testifying  concerning"? 

A.     That  is  the  original  notice,  j^es. 

Q.  That  was  the  notice  you  mailed  to  the  in- 
sured % 

A.  Yes,  that  was  the  notice  mailed  to  tlie  in- 
sured, showing  the  premium  which  became  due, 
$66.05. 
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Q.  Was  the  premium  wliicli  became  due  on  No- 
vember 21,  1946,  paid?  A.     It  was  not. 

Q.  Was  any  premium  paid  for  the  premium  of 
May  21,  1946? 

A.  The  company  placed  an  automatic  premium 
loan  against  the  contract  which  carried  the  con- 
tract from  November  21,  1946,  to  November — from 
May  21,  1946,  to  November  25,  1940. 

Q.  Do  you  have  a  memorandmn  of  the  calcula- 
tion of  the  automatic  loan  against  this  policy? 

A.     I  do. 

Q.     What  is  the  exhibit  number?  A.     10. 

Q.  Exhibit  No.  10  represents  the  calculation  of 
the  automatic  [31]  loan  against  the  policy,  is  that 
correct?  A.     It  does. 

Q.  By  reference  to  that,  will  you  state  what  the 
full  loan  value  was  to  the  date  of  the  automatic 
loan? 

A.     The  full  loan  to  November  26th- 

Mr.  Sandeberg:     The  same  objection. 

A.     the  date  to  which  the  loan  ran,  amounted 

to  $1,402.36. 

Q.  (By  Mr.  Sayre)  :  What  were  the  charges 
against  that? 

A.  The  charges  against  that  were  the  original 
loan  of  $1,394,  the  loan  interest  due  and  mipaid 
from  October  28t]i  to  November  21st  of  $5.16,  a 
portion  of  the  premium  to  November  25tli  of  $1.45 
and  additional  interest  on  tlie  increased  loan  of 
$1.81,  bringing  the  total  outstanding  on  November 
25th  to  11,402.42. 
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Q.     Exceeding  the  then  loan  value? 

A.     Slightly  in  excess,  yes. 

Q.  Mr.  Calderwood,  in  making  the  loan  which 
w^as  closed  on  October  28,  1946,  if  an  additional 
semi-annual  premium  had  been  deducted  to  carry 
the  policy  to  May  21,  1947,  would  there  have  been 
an  additional  loan  value  and,  if  so,  would  the  de- 
duction for  premium  have  equaled  the  additional 
loan  value?    Will  you  explain  that"? 

A.  The  deduction  of  an  additional  premium,  as- 
suming a  premium  paid  then,  would  have  auto- 
matically increased  the  loan  value.  The  amount 
receivable  by  the  insured  would  be  less  in  that 
event. 

Q.  Would  it  be  correct  to  say  that  the  insured 
would  have  [32]  borrowed  less  if  the  next  semi- 
annual premium  had  been  deducted? 

A.     That  would  be  true. 

Q.     Can  you  say  by  approximately  what  amount? 

A.  I  don't  have  before  me  the  exact  figures  on 
that. 

Q.  I  believe  that  is  immaterial,  Mr.  Calder- 
wood, did  you  give  the  insured  notice  of  the  lapse 
of  this  policy?  A.     We  did. 

Q.  I  believe  it  is  Exliibit  No.  6.  Is  that  the  cor- 
rect exhibit?  Was  that  notice  (Plaintiff's  Exhibit 
No.  6)  given  to  the  insured? 

A.     That  was  given  on  January  8th. 

Q.     How  was  that  notice  given? 

A.  In  the  form  of  a  letter  deposited  in  tlio  mail 
on  that  date. 
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Q.     Addressed  to  tlie  insured? 

A.  Addressed  to  the  insured  at  the  address 
given. 

Q.     To  his  address  in  Los  Angeles,  California? 

A.     That  is  right. 

Q.  Exhibit  No.  6,  introduced  by  the  plaintiff, 
is  the  original  of  that  notice? 

A.     This  is  the  original. 

Q.  Did  the  insured  sign  a  loan  agreement  on 
that  loan?  A.     He  did. 

Q.  Is  that  part  of  the  file  shoT^ai  in  Exhibit 
No.  8? 

A.     Exhil^it  No.  8,  that  13  a  part  of  the  file. 

Q.  Was  a  statement  of  the  loan  given  to  the 
insured  at  that  time?  [33]  A.     It  was. 

Q.  And  did  the  insured  return  the  original  of 
the  statement  and  the  loan  agieement  to  you? 

A.     Yes,  he  did.     He  returned  that  to  us. 

Q.  Botli  the  loan  agreement  and  the  original 
of  the  statement  were  had  by  the  insured  prior  to 
the  completition  of  the  loan?  A.     They  were. 

Q.  Has  the  loan  which,  on  November  25,  1946, 
amounted  to  $1,402.42  ever  been  paid  to  the  com- 
pany? A.     It  has  not. 

Mr.  Sandeberg:    What  was  the  figure  you  read? 

Mr.  Sayer :  I  asked  him  whethei'  the  loan  which 
on  November  25,  1946,  was  in  the  sum  of  $1,402.42 
had  been  repaid,  and  the  witness  answered  that  it 
has  not  been  paid. 

Q.  Has  any  part  of  tlie  indebtedness  on  the 
policy.  Policy  No.  84538,  been  paid? 
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A.     No  part  of  it  has  been  paid. 
Mr.  Sayre:     I  believe  that  is  all. 

Cross-Examination 
By  Mr.  Sandeberg: 

Q.  Mr.  Calderwood,  according  to  your  files,  be- 
tween the  date  that  the  premium  notice  was  sent, 
which  I  believe  you  said  was  about  fifteen  days  be- 
fore the  due  date  for  the  premium  to  be  paid  or 
about  fifteen  days  before  November  21,  1946,  and 
the  date,  January  18,  1947,  the  date  of  the  insured's 
death,  was  [34]  any  notice  of  any  sort  sent  to  the 
insured,  or  any  mail  directed  to  him,  save  and  ex- 
cept the  lapse  letter  dated  January  8th  ? 

A.     No  notice  was  sent. 

Q.  So  the  only  thing  sent  to  him  between  the 
time  of  receiving  the  premium  notice  about  the  5th 
of  November  and  the  date  of  his  death,  was  the 
lapse  letter,  is  that  correct? 

A.     That  is  correct. 

Q.  Are  you  familiar  with  the  policy  loan  agree- 
ment which  is  in  evidence  as  part  of  Defendant's 
Exhibit  No.  81  Are  you  familiar  with  its  tenns 
generally  ?  A.    Yes. 

Q.  Do  you  know  when  this  agreement  provides 
that  interest  is  to  be  paid  on  the  policy  or  on  the 
loan? 

A.     The  anniversary  date  of  the  policy. 

Q.  Would  this  be  correct:  "To  pay  the  com- 
pany on  the  next  premium  anniversary  of  said 
policy  interest  on  said  loan  at  the  rate  of  six  per 
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cent  per  annum  from  the  date  of  this  agreement 

to  said  anniversary."    Would  that  be  correct? 

A.     That  is  correct. 

Q.     When  was  that  anniversary? 

A.  The  next  anniversary  date  of  the  policy 
would  be  May  21st. 

Q.  "To  pay  the  company  on  the  next  premium 
anniversary  of  said  policy  interest  on  said  loan  at 
the  rate  of  six  j^er  cent  per  annum  from  the  date 
of  this  agreement  to  said  anniversary." 

As  a  matter  of  fact,  then,  there  was  no  interest 
due  [35]  on  this  j)olicy  until  the  next  anniversary 
date,  was  there? 

A.  No,  there  would  be  no  attempt  to  collect 
interest  until  the  next  anniversary  date. 

Q.     That  is  correct?  A.     Yes. 

Q.  Why  did  you  deduct  interest  on  November 
21st  to  bring  the  old  loan  into  the  same  position  as 
the  new  loan?  Do  you  deduct  interest  if  it  is  not 
due  ? 

A,  It  was  due  on  the  old  loan.  We  have  to  in- 
clude the  old  loan  in  the  new  loan. 

Q.  Mr.  Calderwood,  I  will  refer  you  to  the 
computation  from  which  you  have  been  testifying 
(Defendant's  Exhibit  No.  10).  I  will  ask  you  why, 
on  November  21,  1946,  you  deducted  interest?  No- 
vember 21st  is  the  date  I  am  -speaking  of,  not  Octo- 
])er  28th.  Why  did  you  deduct  interest  at  that 
time  ? 

A.     Interest  must  be  taken  into  consideration  to 
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determine   the   net   amount   availal^le   to   pay  pre- 
mimns. 

Q.  You  did  that  regardless  of  the  fact  that  the 
loan  agreement  provided  that  there  was  no  interest 
due  until  May? 

A.  Interest  woul  dnaturally  be  due  in  May  if 
we  gave  him  the  full  amount,  if  the  company 
loaned  the  entire  value,  and  if  interest  was  not 
paid  in  May  we  would  not  be  able  to  collect  that 
amount. 

Q.  Mr.  Calderwood,  you  just  told  me  that  this 
agreement  provides  for  payment  on  the  next  pre- 
mium anniversaiy,  to  pay  the  (^ompany  [36]  in- 
terest at  the  rate  of  six  per  cent,  and  you  said  the 
next  premium  anniversary  was  in  May. 

What  I  am  asking  you  is  this:  I  understand 
you  collected  interest  on  the  previous  loan  when 
the  new  loan  was  made  in  October.  I  know  you 
did  that.  Why,  in  November,  did  you  deduct  in- 
terest, or  did  you  apply  part  of  the  cash  value  or 
loan  value  ? 

A.  That  is  right,  pai*t  of  the  cash  value.  What 
would  be  used  to  pay  interest  if  it  was  not  paid 
that  way? 

Q.     Even  though  it  was  not  yet  due? 

A.     That  is  rio-ht. 

Q.     Under  the  terms  of  the  loan  agreement? 

A.  It  would  be  due  if  the  premium  were  not 
paid.  In  order  to  determine  the  value,  we  had  to 
carry  the  policy  further. 
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Q.  As  it  stands  now,  then,  though  the  loan 
agreement  provides  that  interest  is  not  yet  due,  you 
go  ahead  and  consider  an  indebtedness  against  the 
policy,  is  that  correct? 

A.     That  is  right. 

Q.  Why  did  you  deduct  anything  for  interest 
after  November  21st  mi  til  the  25tli  of  November? 

A.  It  would  be  necessary  to  do  so  to  get  your 
calculation  to  determine  the  net  value. 

Q.  Is  there  any  provision  in  the  policy — You 
contend  that  it  lapsed  and  that  the  automatic  pre- 
mium loan  provision  wTnt  in  on  the  21st  of  No- 
vember, do  you  not?  [37] 

A.     That  is  right. 

Q.  Yfhen  the  automatic  premium  loan  goes  in, 
do  you  contmue  to  charge  interest  on  the  loan? 

A.     We  do. 

Q.  Is  there  anything  in  the  policy  that  states 
you  have  that  right?  A.     You  have  to. 

Q.  I  asked  you  if  there  was  anything  in  the 
policy  that  states  you  have  that  right? 

A.  In  the  automatic  premium  loan  provision, 
yes. 

Q.  Y^ill  you  point  that  out  to  me,  please?  I 
am  asking  you  to  point  out  vvdiere,  in  the  policy, 
you  are  given  the  right  to  deduct  that  interest. 

Mr.  Sayre :  After  all,  your  Honor,  this  is  a  mat- 
ter of  readhig  the  policy.  I  think  it  is  argumenta- 
tive and  objectionable  for  that  reason. 

The  Court:  He  may  answer,  subject  to  the  ob- 
jection. 
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A.  The  policy  provides  in  Section  VII  that  in 
such  event  the  company  will  "without  request, 
charge  the  amount  of  such  premium,  with  interest 
in  advance  to  date  next  premium  is  due." 

Q.  (By  Mr.  Sandeberg)  :  That  is  interest  on 
the  premiimi,  isn't  \\% 

A.  Yes,  that  is  interest  on  the  premium.  It 
states  further:  "The  whole  or  any  part  of  the  in- 
debtedness may  be  repaid  at  any  time  while  the 
policy  is  in  force."  Then  it  says:  "The  exist- 
ing [38]  indebtedness  may  be  paid  either  in  whole 
or  in  part,  or  allowed  to  remain  as  a  loan  on  the 
policy,  subject  to  interest." 

Q.     Which  provision  is  that? 

A.  That  is  in  the  "Automatic  Premium  Loan" 
provision. 

Q.  That  provision  says  that  the  insured  may 
pay  it,  is  that  correct?  So,  while  the  automatic 
premium  loan  provision  is  in  effect,  the  insured 
had  a  right  to  repay  the  loan  in  whole  or  in  part, 
is  that  correct? 

A.  That  is  right,  or  may  allow  the  loan  to  stand, 
subject  to  interest. 

Q.  Paragraph  III  of  the  loan  agreement  reads 
as  follows:  "Failure  to  repay  said  loan,  witli  in- 
terest, as  herein  provided,  or  to  pay  any  indebted- 
ness on  account  of  said  policy,  or  the  interest 
thereon,  shall  not  terminate  the  policy  unless  the 
total  indebtedness  thereunder,  including  accrued  or 
accruing  interest,   shall   equal   or  exceed  the   loan 
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value  of  the  policy  at  the  time  of  such  failure." 

Do  you  recognize  that  provision?  A.     Yes. 

Q.  Do  you  recognize  the  next  sentence  in  Para- 
graph III  of  the  loan  agreement?  "In  this  event 
the  pohcy  shall  terminate  31  days  after  the  com- 
pany shall  have  mailed  notice  to  the  last  known 
address  of  the  insured  and  any  assignee  of  record, 
and  shall  be  deemed  surrendered  in  consideration 
of  the  cancellation  of  all  indebtedness  theremider." 
Do  you  recognize  that  provision  of  the  loan  agree- 
ment? [39]  A.    Yes. 

Q.     Why  didn't  you  mail  that  notice? 

A.  In  this  case  the  insured  had  received  notice 
of  his  premium  and  not  only  failed  to  pay  the  in- 
terest on  the  loan,  but  he  failed  to  pay  the  premium 
then  due. 

Q.  Was  any  notice  whatsoever  sent  the  insured 
concerning  the  loan  after  the  loan  was  made?  Be- 
tween then  and  the  tim.e  of  his  death  was  any  notice 
whatsoever  sent  to  him  concerning  the  loan? 

A.     No  notice  concerning  the  loan. 

Q.     No  notice  whatsoever? 

A.     Until  the  lapse  letter  went  January  8th. 

Q.  Did  the  lapse  letter  say  anjrthing  about  the 
loan? 

A.  I  would  have  to  read  it.  No,  the  lapse  letter 
did  not  mention  the  loan. 

Q.  So  no  notice  of  any  sort  was  mailed  to  him 
about  the  loan?  A.     No. 

Mr.  Sandeberg:     That  is  all. 
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Mr.  Sayre:     That  is  all. 
(AVitness  excused.) 

Mr.  Sayre:  If  the  Court  please,  we  understand 
there  is  no  objection  to  copies  in  place  of  originals, 
in  connection  with  all  these  exhibits.  If  that  is  so, 
that  being  the  case,  we  rest. 

(Defendant  Rests.)  [40] 

Mr.  Sandeberg:  There  is  one  letter,  that  of 
April  1st,  1947,  a  copy  of  which  we  have  marked 
Exhibit  No.  5,  which  should  perhaps  be  in. 

(Copy  of  letter  dated  April  1,  1947,  R.W.R. 
Calderwood,  Secretary,  Standard  Insurance 
Company,  to  Mrs.  George  H.  Wisting,  there- 
upon received  in  evidence  and  marked  Plain- 
tiff's Exhibit  No.  5.) 

Mr.  Sandeberg:  The  plaintiff  would  ask  leave 
of  the  Court  at  this  time  to  amend  in  conformity 
with  the  proof  in  this  mattei*,  as  it  has  developed 
either  by  way  of  the  amended  complaint  or  by  the 
reply. 

The  Court:     Do  you  have  any  rebuttal? 

Mr.  Sayre:     No,  we  have  no  rebuttal. 

The  Court:  I  will  tell  you  Avhat  I  want  you  to 
do.  Gentlemen:  I  want  you  to  state  your  positions 
in  writing  and  then  I  will  liear  you  in  argument 
afterwards.  Mr.  Sandeberg,  you  write  up  Avhat 
amendments  you  want  to  make. 

M]'.  Sandeberg:     All  right,  sir. 

The   Court:     Wo   will   follow   our   usual   course 
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here.  You  will  file  your  statement  first,  Mr.  Sande- 
berg.  How  much  time  do  you  want  to  take  ?  Take 
whatever  time  you  need. 

Mr.  Sandeberg:  Would  two  weeks  be  satisfac- 
toiy? 

The  Court:    Yes.    You  want  two  weeks,  also'? 

Mr.  Sayre:    Yes,  your  Honor.  [41] 

Mr.  Sandeberg:  May  I  have  access  to  the  ex- 
hibits ? 

The  Court:     All  right. 

Mr.  Sayre:  I  suggest  that  both  counsel,  for  the 
plaintit^  and  for  the  defendant,  have  access  to  the 
exhibits  for  tlie  purpose  of  preparation  of  their 
statements. 

The  Court:     Yes.     That  can  be  arranged. 

REPORTER'S  CERTIFICATE 

I,  Ira  G.  Holcoml),  Official  Reporter  of  the  above- 
entitled  Court,  do  hereby  certify  that  on  Friday, 
the  4th  day  of  February,  A.D.  1949,  I  reported  in 
shorthand  certain  proceedings  had  upon  the  trial 
of  the  al)ove-entitled  matter,  that  I  thereafter 
caused  my  said  shorthand  notes  to  be  reduced  to 
typewriting  under  my  direction,  and  that  the  fore- 
going transcript,  consisting  of  pages  numbered  1 
to  42,  both  inclusive,  constitutes  a  full,  true  and 
accurate  transcript  of  said  proceedings  so  taken 
by  me  in  shorthand  on  said  date,  as  aforesaid,  and 
of  the  whole  thereof. 
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Dated  this  16tli  day  of  June,  A.D.  1949. 
/s/  IRA  G.  HOLCOMB, 
Official  Reporter. 

[Endorsed] :     Filed  July  8,  1949.  [42] 


[Endorsed] :  No.  12330.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Standard  Insurance 
Company,  a  corporation,  Appellant,  vs.  Mable  E. 
Wisting,  Appellee.  Transcript  of  Record.  Appeal 
from  the  United  States  District  Court  for  the  Dis- 
trict of  Oregon. 

Filed  Aug.  15,  1949. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Coui't  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


No.  12330 
MABLE  E.  WISTING, 


Appellee, 


vs. 


STANDARD  LIFE  INSURANCE  COMPANY, 
an  Oregon  corporation, 

Appellant. 
ORDER 

This  matter  coming  on  to  be  heard  upon  the 
Motion  of  the  appellant  for  an  Order  dispensing 
with  the  printing  in  the  printed  transcript  of 
record  on  appeal  herein  of  all  exhibits  introduced 
by  plaintiff  or  defendant  during  the  trial  of  this 
cause ; 

And  it  appearing  that  such  Motion  is  based  upon  a 
Stipulation  therefor  between  appellant  and  appellee, 
and  that  said  Motion  is  well  taken  and  should  be 
allovs^ed ; 

Now  Therefore,  It  Is  Hereby  Ordered,  that  the 
printing  in  the  printed  transcript  of  record  on  ap- 
peal herein  of  all  exhibits  introduced  by  the  plain- 
tiff or  defendant  during  the  trial  of  this  cause  be 
and  the  same  hereby  is  dispensed  with,  and  that  this 
Court  shall  consider  such  exhibits  in  their  original 
form  without  reproduction  in  the  printed  transcript 
of  record  on  appeal. 
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Dated  this  23rd  day  of  August,  1949. 
/s/  WILLIAM  DENIVIAN, 
Judge,   Uuited    States   Court   of   Appeals   for  the 
Ninth  Circuit. 

/s/    HOMER  T.  BOONE, 
/s/    WM.  E.  ORR, 
Judge    U.    S.    Court    of    Appeals    for    the    Ninth 
Circuit. 

[Endorsed] :     Filed  Aug.  24,  1949.  U.S.C.A. 


[Title  of  Court  of  Appeals  and  Causes.] 

AFFIDAVIT 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  Paul  A.  Sayre,  being  first  duly  sworn  on  oath, 
depose  and  say:  I  am  one  of  the  attorneys  for  the 
appellant  in  the  above  entitled  cause. 

All  exhibits  introduced  by  plaintiff  or  defendant 
during  the  trial  of  this  cause  have  been  designated 
as  portions  of  the  record  on  appeal  pursuant  to 
Rule  75(a).  Several  of  such  exhibits  contain  ex- 
traneous material  not  pertinent  to  the  issues  on 
appeal  and  are  in  such  form  and  length  that  they 
cannot  be  practicably  reproduced  in  the  printed 
transcript  of  record  on  appeal.  In  order  to  avoid 
unnecessary  lengthening  of  the  record  and  con- 
sequent additional  expense,  the  appellant  and  ap- 
pellee have  entered  into  a  Stipulation  in  which 
they  have  agreed,  subject  to  approval  of  this  Court, 


vs.  MaUe  E.  Wisting  91 

that  all  original  exhibits  introduced  by  plaintiff  or 
defendant  during  the  trial  of  this  cause  may  be 
considered  in  their  original  form  without  reproduc- 
tion in  the  printed  transcript  of  record  on  appeal. 
/s/  PAUL  A.  SAYRE, 

Subscribed  and  sworn  to  before  me  this  22d  day 
of  August,  1949. 

[Seal]        /s/  J.  H.  HOLLOW  AY, 

Notar}^  Public  for  Oregon. 
My  Commission  Expires  10/7/49. 

[Endorsed]:     Filed  Aug.  24,  1949.  U.S.C.A. 


[Title  of  Court  of  Appeals  and  Cause.] 

MOTION 

Comes  now  the  appellant  and  moves  the  Court 
for  an  Order  dispensing  with  the  necessity  for  re- 
producing in  the  printed  transcript  of  record  on 
appeal  herein  all  exhibits  introduced  by  plaintiff 
(appellee)  or  defendant  (appellant)  during  the  trial 
of  this  cause,  and  directing  that  such  exhibits  will  be 
considered  by  this  Court  in  their  original  form  with- 
out reproduction  in  the  printed  transcript  of  record 
on  appeal.  This  Motion  is  made  upon  the  ground  and 
for  the  reason  that  several  of  such  exhibits  con- 
tain extraneous  material  not  pertinent  to  the  issues 
on  appeal  and  cannot  be  practicably  reproduced  in 
their  entirety  in  the  printed  record,  and  is  based 
upon  the  affidavit  of  Paul  A.  Sayre,  and  the  Stipula- 
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tion  of  the   appellant   and   appellee   hereunto   at- 
tached- 
Dated   at   Portland,    Oregon   this    22nd   day    of 
August,  1949. 

WINFREE,  McCULLOCH, 
SHULER  &  SAYRE. 
By/  s/  PAUL  A.  SAYRE, 

Attorney  for  Appellant. 

[Endorsed]  :     Filed  Aug.  24,  1949.  U.S.C.A. 


[Title  of  Court  of  Appeals  and  Cause.] 

STIPULATION  AS   TO  AND   DESIGNATION 

OP  CONTENTS  OF  RECORD  ON  APPEAL 
TO  BE  PRINTED 

It  is  hereby  stipulated  and  agreed  by  and  be- 
tween the  appellant  and  the  appellee  herein  by  and 
through  their  respective  attorneys  of  record  that 
several  of  the  exhibits  introduced  during  the  trial 
of  this  cause  contain  extraneous  material  not  per- 
tinent to  the  issues  on  appeal,  and  are  in  such  form 
and  length  that  they  cannot  be  practicably  repro- 
duced in  the  printed  transcript  of  record  on  appeal, 
and  that  in  any  event  their  reproduction  in  the 
printed  transcript  of  record  on  appeal  would  un- 
necessarily lengthen  the  record  and  substantially  in- 
crease the  expense  of  printing  it. 

And  it  is  further  stipulated  and  agreed  that,  sub- 
ject to  the  approval  of  this  Court,  all  exhibits  in- 
troduced by  plaintiff  or  defendant  during  the  trial 
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of  this  cause  may  be  considered  by  this  Court  in 
their  original  form  without  reproduction  in  the 
printed  transcript  of  record  on  appeal,  and  that  the 
appellant  shall  forthmth  move  this  Court  for  an 
Order  dispensing  with  the  printing  of  such  exhibits 
and  directing  that  they  will  be  considered  by  this 
Court  in  their  original  form  without  reproduction 
in  the  printed  transcript  of  record  on  appeal. 

And  it  is  further  stipulated  and  agreed  that  the 
following  shall  be  included  in  the  printed  tran- 
script of  record  on  appeal  herein,  and  the  appellant 
and  appellee  hereby  designate  the  following: 

1.  The  entire  certified  Transcript  of  Record 
herein,  including: 

(a)  Items  1  to  18,  inclusive,  of  Appellant's  De- 
signation of  Portions  of  Record  on  Appeal  Pursuant 
to  Rule  75(a),  except  such  exhibits  as  the  Court 
may  order  to  be  considered  in  their  original  form 
without  reproduction  in  the  printed  Transcript  of 
Record  on  appeal. 

(b)  Items  1  to  7,  inclusive,  of  Appellee's  De- 
signation of  Portions  of  Record  on  Appeal  Pur- 
suant to  Rule  75(a). 

2.  Motion  of  Appellant  for  an  Order  dispensing 
with  the  printing  of  exhibits  in  the  printed  Tran- 
script of  Records  on  Appeal,  and  Affidavit  in  sup- 
port thereof. 

3.  Order  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  dispensing  with  the  printing 
of  exhibits  in  the  printed  transcript  of  record  on 
appeal  and  directing  that  such  exhibits  shall  be  con- 
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sidered  by  said  Court  in  their  original  form  without 
reproduction. 

4.     This  Stipulation  as  to  contents  of  record  on 
appeal  to  be  printed. 

Dated  this  22nd  day  of  August,  1949. 
/s/    PAUL  A.  SAYRE, 

Of  Attorneys  for  Defendant- 
Appellant. 
/s/  DAVID  SANDEBERG, 

Of    Attorneys    for    Plaintiff- 
Appellee. 

[Endorsed]  :     Filed  Aug.  24,  1949.  U.S.C.A. 
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STANDARD  INSURANCE  COMPANY,  a  corporation, 
Appellant, 

vs. 

MABLE  E.  WISTING,  Appellee. 


appellant's!  prief 


On  Appeal  from  the  United  States  District  Court 
for  the  District  of  Oregon 


JURISDICTION  AND  PLEADINGS 

This  is  an  action  at  law  instituted  after  the  death  of 
the  insured  by  the  beneficiary  of  a  policy  of  life  insur- 
ance. The  Appellee  (plaintiff  below)  is  a  citizen  of 
the  State  of  California  and  the  Appellant  (defendant 
below)  is  a  corporation  organized  under  the  laws  of  the 
State  of  Oregon.  The  jurisdiction  of  the  District  Court 


is  based  upon  diversity  of  citizenship  and  the  fact  that 
the  matter  in  controversy  exceeds  the  sum  of  $3,000.00, 
exclusive  of  interest  and  costs.  The  District  Court's  juris- 
diction arises  under  U.S.C.A.  Title  28,  Section  1332,  and 
the  matter  is  reviewable  in  this  Court  by  virtue  of 
U.S.C.A.  Title  28,  Section  1291.  The  jurisdictional  facts 
are  pleaded  in  Appellee's  Complaint,  Transcript  of  Rec- 
ord (hereinafter  referred  to  as  Tr.)  pp.  2  and  3,  and  are 
admitted  by  the  Appellant's  answer,  Tr.  pp.  4  and  5. 

STATEMENT  OF  THE  CASE 

On  May  26,  1927  the  Appellant,  Standard  Insurance 
Company,  which  was  then  called  Oregon  Life  Insurance 
Company,  issued  to  the  insured,  Gustav  H.  Wisting,  also 
known  as  George  H.  Wisting,  the  policy  of  life  insurance 
which  is  plaintiff's  Exhibit  2.  It  was  an  ordinary  life 
policy  with  a  death  benefit  of  $5,000.00  payable  to  the 
named  beneficiary  upon  the  death  of  the  insured.  By 
the  terms  of  the  policy,  the  insured  was  required  to  pay 
semi-annual  premiums  in  advance.  The  semi-annual 
premium  payable  at  the  times  pertinent  to  this  action 
amounted  to  $66.05.  The  insured  paid  the  premium 
which  fell  due  on  May  21,  1946;  on  October  25,  1946, 
borrowed  the  full  cash  value  of  the  policy;  but  failed  to 
pay  the  semi-annual  premium  which  fell  due  on  No- 
vember 21,  1946.  Thereafter  the  insured  died  on  Janu- 
ary 18,  1947. 
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The  usual  notices  of  premium  due  and  of  lapse  for 
non-payment  of  premium  were  mailed  to  the  insured, 
plaintiff's  Exhibits  4  and  6.  These  facts  are  not  in  dis- 
pute. See  Court's  Findings  No.  X  and  XIV,  Tr.  pp.  16, 
17  and  18. 

The  appellant  contends:  that  said  insurance  policy 
lapsed  because  of  the  failure  of  the  insured  to  pay  the 
premium  which  became  due  November  21,  1946;  that 
the  thirty  days'  grace  allowed  the  insured  by  the  policy 
and  by  state  law  within  which  to  pay  the  premium  ex- 
pired December  21,  1946;  that  failure  to  pay  the  pre- 
mium within  that  time  caused  the  policy  to  lapse;  and 
that  the  policy  was  not  in  force  at  the  date  of  the  death 
of  the  insured  on  January  18,  1947.  All  parties  have 
conceded  as  shown  by  Findings  X  and  XIV,  Tr.  pp.  16, 
17  and  18,  which  were  submitted  b}^  Appellee  and  ap- 
proved by  the  Court,  that  the  policy  lapsed,  unless  non- 
forfeiture provisions  of  the  policy  may  be  invoked  to 
keep  the  policy  in  force  to  the  said  date  of  death. 

At  the  trial  of  this  cause.  Appellee's  counsel  seemed 
to  urge  three  grounds  for  holding  that  the  policy  was 
kept  in  force  to  the  date  of  death  of  the  insured  even 
though  the  last  semi-annual  premium  had  not  been 
paid.  They  were:  ( 1 )  That  the  policy  was  continued  in 
force  by  virtue  of  a  waiver  of  premium  under  the  special 
endorsement  for  additional  benefit  for  total  and  per- 


manent  disability,  which  endorsement  had  been  added 
to  the  pohcy.  This  was  later  abandoned.  (2)  That  at  the 
time  the  insured  borrowed  the  full  cash  value  of  the 
policy,  in  October,  1946,  the  Company  should  not  have 
loaned  the  full  amount,  but  should  have  deducted  a 
premium  from  the  loan  sufficient  to  carry  the  policy  to 
the  next  anniversary  date,  namely,  to  May  21,  1947. 
This  claim  was  also  abandoned.  (3)  That  the  policy  had 
loan  values  at  the  date  of  default,  namely,  November 
21,  1946,  sufficient  to  keep  the  insurance  in  force  to 
the  date  of  death,  January  18,  1947,  under  the  auto- 
matic premium  loan  provision  of  the  policy.  This  con- 
tention became  the  basis  of  the  trial  court's  decision. 

Although  the  first  two  contentions  of  the  Appellee, 
as  set  forth  above,  were  dropped,  it  seems  proper  to 
point  out  in  passing  as  follows: 

As  to  the  first  contention,  namely,  waiver  of  pre- 
mium, it  will  be  noted  by  reference  to  the  endorsement 
on  the  policy,  plaintiff's  Exhibit  2,  that  waiver  of  pre- 
mium for  disability  applies  to  premiums  falling  due 
after  the  commencement  of  disability  which  was  not 
the  situation  in  this  case,  that  total  disability  must  con- 
tinue for  a  period  of  six  months  and  that  death  does  not 
constitute  total  disability.  This  question  has  been  well 
considered  and  decided  by  many  Courts.  We  cite  the 
following:  Bennett  vs.  Metropolitan  Life  Insurance  Co., 


17?,  Ore.  386,  145  Pac.  (2d)  815;  also  Hinkley  et  al  vs. 
Penn  Mutual  Life  Ins.  Co.,  37  Fed.  Sup.  1018. 

The  second  contention,  namely,  that  the  premium 
should  have  been  deducted  from  the  loan,  was  based 
on  Paragraph  V,  "Cash  Loans,"  Page  2  of  the  insurance 
policy.  Plaintiff's  Exhibit  2.  The  question  presented  was 
well  considered  and  determined  adversely  to  the  Ap- 
pellee's contention  by  this  Court  in  the  case  of  Griffin 
vs.  Travelers  Insurance  Company,  122  Fed.  (2d)  395, 
137  A.L.R.  829.  Other  cases  of  similar  holding  are  listed 
in  the  note  in  137  A.L.R.  at  p.  836. 

Having  abandoned  the  other  two  contentions.  Ap- 
pellee's counsel  argued  and  submitted  Appellee's  case 
to  the  Court  on  the  third  contention,  namely,  that  the 
policy  was  kept  in  force  by  virture  of  the  provisions  of 
paragraph  VII  of  the  policy  of  insurance,  plaintiff's  Ex- 
hibit 2,  concerning  automatic  premium  loans.  The  de- 
cision of  the  case  at  the  trial  and  therefore  on  this  appeal 
rests  upon  the  application  of  the  facts  to  and  the  inter- 
pretation of  the  said  paragraph  VII  of  the  insurance 
policy. 

Whether  the  policy  was  kept  in  force  by  an  auto- 
matic loan  renders  necessary  an  analysis  of  the  policy 
provisions  and  of  the  cash  or  loan  value  of  the  policy  at 
the  date  of  default,  namely,  November  21,  1946.  By 
reference  to  the  policy,  it  will  be  noted  that  the  insured 
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had  previously  elected  the  automatic  loan  option  of  the 
policy  rather  than  the  extended  insurance  option. 
Therefore,  application  of  the  automatic  loan  option  to 
any  reserve  or  cash  value  of  the  policy  was  mandatory 
upon  the  Company. 

Prior  to  October  25,  1946,  the  insured  applied  for 
and  received  a  loan  upon  said  insurance  policy  for  the 
maximum  amount  which  could  be  loaned.  The  appel- 
lant, in  accordance  with  the  insured's  request,  cal- 
culated the  maximum  loan  by  giving  the  insured  credit 
for  the  full  cash  value  at  the  next  premium  due  date, 
namely,  November  21,  1946,  which  full  cash  value 
amounted  to  $1401.00.  That  amount  was  fixed  by  the 
tables  in  the  policy,  being  the  amount  of  cash  value 
accrued  at  the  previous  policy  anniversary.  May  21, 
1946,  plus  one-half  of  the  increase  in  cash  value  which 
would  have  been  credited  at  the  next  policy  anniver- 
sary. In  making  the  maximum  loan,  it  was  necessary 
for  the  Company  to  ascertain  the  maximum  amount 
which  could  be  loaned  and,  with  the  accumulation  of 
interest  thereon  to  the  next  premium  due  date,  still  keep 
the  company  secured  on  that  date  for  all  indebtedness, 
both  principal  and  interest.  Therefore,  it  was  calculated 
that  a  loan  of  $1394.00  could  be  made  and  still  have 
security  for  the  loan  and  interest  thereon  without  ex- 
ceeding the  loan  value  of  $1401.00  on  November  21, 
1946.  $1,394.00  was  therefore  loaned  to  the  insured  un- 
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der  the  loan  agreement  which  was  executed  by  the  in- 
sured and  which  is  included  in  Defendant's  Exhibit  8. 
The  disbursement  of  the  loan  was  itemized  in  a  state- 
ment to  the  insured  which  also  is  included  in  Defend- 
ant's Exhibit  8  and  which  shows  that  a  former  loan  of 
$600.00,  with  accrued  interest  of  $15.70,  was  deducted 
and  that  the  balance  of  $778.30  was  paid  to  the  in- 
sured. The  insured  did  not  return  the  executed  loan 
agreement  until  Octobei-  28,  1946,  at  which  time  the 
Appellant's  check  was  forwarded  to  the  insured.  The 
insured's  delay  in  returning  the  loan  agreement  caused 
a  delay  in  the  payment  and  a  resulting  credit  on  ac- 
count of  unearned  interest,  which  created  a  credit  in 
favor  of  the  insured  on  November  21,  1946  amounting 
to  less  than  $2.00.  That  credit  of  less  than  $2.00  was  the 
remaining  cash  value  which  could  be  used  for  auto- 
matic loan  purposes  if  the  premium  was  not  paid. 

On  or  about  the  7th  day  of  November,  1946,  the 
Appellant  mailed  to  the  insured  the  regular  notice  that 
the  semi-annual  premium  of  $66.05  would  be  due  on 
November  21,  1946.  This  notice,  plaintiff's  Exhibit  4, 
was  produced  in  Court  by  the  Appellee  and  was  ad- 
mittedly received  by  the  insured.  When  the  premium 
was  not  paid  on  or  before  December  21,  1946,  namely, 
within  the  thirty  days'  grace  period,  the  Appellant  de- 
clared the  policy  lapsed,  Plaintiff's  Exhibit  6.  The  ques- 
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tion,  then,  is  whether  there  was  any  loan  value  under 
which  an  automatic  loan  could  be  made  to  carry  the 
policy  any  longer.  The  appellant  calculated  the  matter 
upon  a  day  to  day  basis  and  on  a  semi-annual  premium 
basis,  which  was  the  most  favorable  method  for  the 
insured,  and  its  calculations  showed  that  the  policy 
could  not  be  carried  by  an  automatic  loan  beyond 
November  25,  1946.  The  calculation  was  set  forth  in 
Defendant's  Exhibit  10,  and  is  as  follows: 

GEORGE  H.  WISTING 
POLICY  NO.  34538 


Cash  value  as  of  5-21-46.. 
Cash  value  as  of  5-21-47 

Difference  for  year     .. 

No.  of  days  from  5-21-46 
to  11-25-46  =188     - 


.$1,356.00      Policy  Loan  on  11-21-46     $1,394.00 
1,446.00 


90.00 


Loan  interest  due  and  un- 
paid from  10-28-46  to 
11-21-46 


S-A  Premium  due 
11-21-46   $66.05 

No.  of  days  from  11-21-46 
to  11-25-46  =4 


5.16 


Amount  of  increase 
188 


365 


X  $90.00 


182.5 


=  %  (S-A  Basis) 


46.36      Amount  of  premium  due 

11-21-46  to  11-25-46 1.45 


Cash  value  as  of  5-21 -46.. ..$1,356.00 


Total  cash  value  on  11- 
25-46    


182.5 


X  $66.05 


Additional  interest  6%  on 

loan  11 -21 -46  to  11 -25-46  1.81 


X  .06  X  $1,394.00 


182.5 


Total  loan 
.$1,402.36  Outstanding   11 -25-46....$!, 402.42 
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The  Appellee's  contention,  supported  by  the  trial 
court's  decision,  is  that  interest  could  not  be  charged  on 
the  existing  loan  in  ascertaining  the  amount  available 
for  an  automatic  loan,  and  that,  by  leaving  the  interest 
out  of  the  calculation,  the  value  would  increase  from 
day  to  day,  so  that  the  loan  value  would  pay  the  pre- 
mium necessary  to  continue  the  policy  in  effect  to  a 
day  or  two  beyond  the  date  of  death.  The  Appellant 
contends  that  such  an  interpretation  of  the  automatic 
loan  provision  is  contrary  to  the  language  of  the  pro- 
vision and  would  compel  the  Appellant  to  make  the  loan 
without  security  for  the  interest  thereon.  This  case, 
therefore,  turns  upon  the  construction  of  the  policy 
provisions  in  regard  to  interest  and  the  law  upon  that 
point. 

SPECIFICATIONS  OF  ERROR 


The  Court  erred: 

( a )  In  finding  that  the  insured,  Gustav  H.  Wisting, 
also  known  as  George  H.  Wisting,  performed  all  con- 
ditions precedent  to  continuing  the  life  insurance  policy 
in  question  in  force  until  the  date  of  the  death  of  the 
insured,  namely,  January  18,  1947:  Tr. p. 16, Finding  VI. 

I         (b)    In  failing  to  find  that  the  said  policy  lapsed  for 
non-pa5nnent  of  premium  upon  the  expiration  of  thirty 
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(30)  days  of  grace  allowed  by  the  policy,  iianiel}',  on 
December  21,  1946. 

II. 

The  Court  erred  in  finding  that  the  policy  of  life  in- 
surance in  question  was  kept  in  force  until  the  date  of 
the  death  of  the  insured  by  virtue  of  an  automatic  loan 
under  the  terms  of  the  policy,  and  in  making  the  fol- 
lowing specific  findings  in  regard  thereto: 

(a)  In  finding  that  there  was  anj'  loan  value  in 
said  policy  of  a  sufficient  amount  that  an  automatic  loan 
must  be  made  to  keep  said  policy  in  force  until  January 
18,  1947,  the  date  of  the  death  of  the  insured,  or  to 
January  23,  1947,  or  to  any  date  subsequent  to  Novem- 
ber 26,  1946;  Finding  XVII,  Tr.  pp.  18  and  19. 

(b)  In  finding  that  the  loan  value  of  said  policy  in- 
creased by  earnings  which  accrued  from  day  to  day  to 
the  date  of  death  but  that  interest  on  indebtedness  did 
not  acciTie  from  day  to  day  to  the  date  of  death  and  did 
not  become  indebtedness  decreasing  the  loan  value. 
Findings  XX,  XXI,  XXII,  XXIII  and  XXVIII,  Tr.  pp. 
19  and  20. 

III. 

The  Court  erred  in  that,  contrary  to  law  and  con- 
trary to  the  facts  adduced  at  the  trial  of  this  case,  it 
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gave  judgment  to  the  plaintiff  for  Five  Thousand  Dol- 
lars ($5,000.00),  together  with  interest  thereon  at  the 
rate  of  six  percent  (6%)  per  annum  from  January  18, 
1947,  until  paid,  less  the  sum  of  One  Thousand  Three 
Hundred  Ninety-four  Dollars  ($1,394.00)  together  with 
interest  thereon  at  the  rate  of  six  percent  (6%)  per 
annum  from  October  28,  1946,  until  pa3rment  of  the 
judgment,  and  in  giving  judgment  for  the  further  sum 
of  Seven  Hundred  Fifty  Dollars  ($750.00)  attorney's 
fees,  together  with  plaintiff's  costs  and  disbursements. 
Conclusions  of  Law  /,  //,  ///,  IV,  Tr.,  pp.  20  and  21, 
and  Judgment,  Tr.  pp.  28,  29  and  30. 


I  SUMMARY  OF  ARGUMENT 


The  Appellee,  both  in  the  pleadings  and  in  the  proof 
at  the  trial,  went  only  far  enough  to  establish  that  the 
policy  of  insurance  was  issued  to  the  insured  by  the  Ap- 
pellant and  that  the  insured  died  on  January  18,  1947. 
The  Appellant  pleaded  and  proved  that  the  semi-annual 
premium  which  became  due  on  November  21,  1946, 
was  not  paid  and  that  a  previous  policy  loan  had  used 
substantially  all  of  the  loan  value  of  the  policy  at 
the  date  of  default  in  payment  of  said  premium.  The 
Appellant  contends  that  the  policy  lapsed  by  reason 
of  the  insured's  failure  to  pay  the  premium  of  Novem- 
ber 21,  1946. 
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Since  the  Appellee  admits  and  the  Court  has  found 
that  the  premium  due  November  21,  1946  was  not  paid, 
the  case  resolves  itself  into  a  question  of  whether  the 
policy  was  kept  in  force  until  date  of  death  by  the  auto- 
matic premium  loan  option  of  the  policy.  This,  in  turn, 
has  been  narrowed  by  the  Appellee's  contention  that, 
under  the  automatic  loan  option,  the  Appellant  is  not 
entitled  to  deduct  indebtedness,  with  interest  to  date  of 
the  automatic  loan,  from  the  cash  or  loan  value  of  the 
policy.  Appellant,  therefore,  argues  that  the  policy  pro- 
vision requires  inclusion  of  interest  as  a  part  of  the  in- 
debtedness at  the  date  of  the  automatic  loan,  whether 
the  interest  on  indebtedness  was  then  due  or  not.  Au- 
thorities are  cited  for  this  principal  of  construction,  and 
it  follows  that,  if  Appellant's  proposition  is  correct  in 
law,  the  policy  had  no  loan  value  after  November  25, 
1946  and  lapsed,  upon  the  expiration  of  thirty  days' 
grace,  on  December  21,  1946. 

ARGUMENT 

SPECIFICATION  OF  ERROR  NO.  1.  The  Court 
found,  Tr.  p.  16,  Finding  VI,  that  the  insured,  during 
his  lifetime,  performed  all  conditions  precedent  to  con- 
tinuing said  policy  in  force.  This  finding  is  in  conflict 
with  Finding  X,  Tr.  pp.  16  and  17,  which  among  other 
things  finds  that  the  last  premium  payment  made  by 
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the  decedent  was  the  one  due  May  21,  1946.  Likewise 
in  Finding  XIV,  Tr.  p.  18,  the  Court  makes  the  finding 
that  a  premium  notice  was  mailed  to  the  insured  on  or 
about  November  7,  1946  notifying  the  insured  that  a 
premium  would  become  due  on  November  21,  1946. 
Then  the  further  finding  is  made  "that  said  premium 
was  never  paid."  The  findings  referred  to  were  sub- 
mitted by  Appellee  and  the  finding  that  the  premium 
was  never  paid  is  in  accord  with  the  evidence,  Tr.  pp.  77 . 
Therefore,  the  finding  that  all  conditions  precedent 
were  performed  by  the  insured  is  obviously  in  error. 

The  converse  of  said  finding  is  necessarily  true,  and 
the  Court  should  have  affirmatively  found  that  the 
policy  lapsed  for  failure  to  pay  the  premium  which  fell 
due  on  November  21,  1946,  unless  it  can  be  affirma- 
tively shown  that  non-forfeiture  provisions  of  the  policy 
kept  the  insurance  in  force  to  the  date  of  death.  The 
latter  point  is  treated  under  the  next  specification 
of  Error. 

SPECIFICATION  OF  ERROR  No.  II.  In  taking  up 
the  question  presented  by  this  specification,  namely, 
whether  an  automatic  loan  kept  the  policy  in  force  to 
the  date  of  death,  January  18,  1947,  it  should  first  be 
pointed  out  that  the  Appellant  does  not  contend  and 
never  has  contended  that  the  policy  lapsed  by  reason 
of  foreclosure  of  the  loan  against  it.  On  the  other  hand. 
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it  has  always  been  and  now  is  contended  by  the  Ap- 
pellant that  the  policy  lapsed  for  a  failure  to  pay  the 
premium  of  November  21,  1946.  It  is  very  true  that,  if 
the  Appellant  was  seeking  to  foreclose  the  loan,  it  would 
have  been  necessary  to  send  the  notice  specified  in 
Paragraph  5  on  page  2  of  the  policy.  Plaintiff's  Exhibit 
2.  This,  however,  is  not  the  basis  of  lapse  and  should  not 
be  confused  with  the  true  cause  of  lapse,  namely,  failure 
to  pay  the  premium.  This  question  of  foreclosure  of 
loan  has  been  urged  in  many  cases;  but  we  cite  Pacific 
Mutual  Life  Insurance  Company  vs.  Davin,  5  Fed.  (2d) 
481,  wherein  the  Court  holds  that  a  policy  will  lapse  for 
failure  to  pay  a  premium  even  though  the  loan  is  not 
foreclosed,  and  that,  upon  failure  to  pay  the  premium, 
the  automatic  options  are  applied  and  the  amount  of 
indebtedness  on  the  loan  then  becomes  material  only 
for  measuring  the  benefits  which  may  accrue  under  the 
automatic  non-forfeiture  provisions. 

Since  the  non-forfeiture  option  elected  by  the  in- 
sured was  the  provision  for  an  automatic  loan  in  case 
of  failure  to  pay  premium,  we  must  then  examine  what 
rights  accrued  to  the  insured  thereunder  when  he  de- 
faulted in  pa5anent  of  the  premium  of  November  21, 
1946.  As  hereinbefore  stated.  Page  6,  the  insured  ap- 
plied for  and  received  the  maximum  loan  obtainable  on 
the  policy  just  a  short  time  before  default  in  payment 
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of  the  premium  due.  But  for  the  credit  which  accrued 
to  the  insured  on  account  of  unearned  interest  which 
on  November  21,  1946  amounted  to  less  than  $2.00,  the 
entire  loan  value  and  reserve  of  the  policy  would  have 
been  consumed  on  that  date.  This  small  credit,  however, 
was  sufficient  to  carry  the  policy  for  an  additional  four 
or  five  days,  but  no  more.  The  provision  of  the  policy 
applying  to  this  situation  reads  as  follows: 

"VII  AUTOMATIC  PREMIUM  LOANS.  If  this 
policy  is  not  surrendered  as  above  provided,  said 
policy  shall  not  lapse  nor  become  void,  provided  that 
the  then  loan  value  hereon  shall  exceed  the  amount 
of  any  premium  then  unpaid  and  of  any  indebted- 
ness of  the  Insured  to  the  Company.  In  such  event  the 
Company  will,  without  request,  charge  the  amount 
of  such  premium,  with  interest  in  advance  to  date 
next  premium  is  due,  at  a  rate  not  exceeding  six 
per  centum  per  annum,  as  a  loan  against  the  policy, 
thereby  continuing  said  policy  in  force,  subject  to 
such  indebtedness,  and  this  policy  shall  otherwise 
be  entitled  to  all  the  privileges  herein  the  same  as 
if  the  premium  had  been  paid  in  cash.  Such  loan 
shall  be  increased  by  the  amount  of  subsequent  pre- 
miums and  interest  as  stated,  as  said  premiums  fall 
due  and  remain  unpaid,  and  this  policy  shall  remain 
in  force  and  effect  as  long  as  the  increasing  loan 
value  hereof,  including  the  loan  value  of  any  div- 
idend additions  then  in  force,  is  sufficient  to  pay  for 
pro-rata  insurance  for  one  additional  day,  on  a  quar- 
terly premium  basis,  and  to  secure  all  existing  in- 
debtedness hereon,  with  interest. 

"At  any  time  while  this  policy  is  in  force  under  the 
preceding  paragraph  the  Insured  may  resume  pay- 
ment of  premiums  without  medical  examination. 
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The  existing  indebtedness  may  be  paid  either  in 
whole  or  in  part,  or  allowed  to  remain  as  a  loan  on 
the  policy,  subject  to  interest."  (Italics  ours) 


Since  the  loan  or  cash  value  above  indebtedness  was 
not  sufficient  to  pay  the  next  premium,  it  is  necessary 
to  consider  the  last  sentence  in  the  first  paragraph, 
which  provides  that  the  policy  shall  remain  in  force  if 
the  loan  value  "z5  sufficient  to  pay  for  pro-rata  insurance 
for  one  additional  day  on  a  quarterly  premium  basis 
and  to  secure  all  existing  indebtedness  hereon  with  in- 
ter est. ^^  This  has  been  interpreted  by  the  courts  to  mean 
that  the  automatic  loan  must  be  applied  on  subsequent 
days  to  a  date  where  the  cash  value,  increased  by  the 
day  to  day  accretion  of  cash  value,  will  be  consumed  by 
the  pro-rata  portion  of  the  premium  to  that  date,  plus 
all  indebtedness  plus  interest  on  the  indebtedness  and 
interest  on  the  premium  to  the  said  date.  This  formula 
was  followed  in  the  calculations  set  forth  in  defendant's 
Exhibit  10  heretofore  quoted.  Page  8.  That  calcula- 
tion was  made  upon  the  basis  of  a  semi-annual  premi- 
um, and  because  of  some  question  concerning  whether 
it  should  be  on  quarterly  premium  basis,  an  alternative 
computation  upon  a  quarterly  premium  basis  is  set 
forth  in  defendant's  requested  findings,  Tr.  pp.  10,  11, 
12  and  13.  Whether  the  semi-annual  premium  basis  or 
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a  quarterly  premium  basis  is  used  would  not  make  a 
difference  of  more  than  one  day,  in  any  event;  and  it 
will  be  seen,  by  reference  to  the  computations,  that  the 
policy  could  not  have  carried  beyond  November  25, 
or  26  of  the  year  1946,  it  being,  of  course,  remembered 
that  the  days  of  grace  would  extend  the  rights  to  De- 
cember 21,  1946. 

The  question  then  resolves  itself  into  one  of  whether 
or  not  the  Appellant  was  entitled  to  include  interest 
with  the  principal  in  ascertaining  the  total  indebted- 
ness which  was  to  be  deducted  from  the  cash  value.  It 
is  submitted  that  the  language  "existing  indebtedness 
hereon  with  interest"  is  open  to  no  other  construction. 
Nevertheless  the  question  has  been  the  subject  of  litiga- 
tion under  policies  of  similar  language  and  intent.  The 
question  has  usually  arisen  in  computing  the  cash  value 
available  to  purchase  extended  insurance;  and  the  ques- 
tion of  interest  is  identical  at  the  date  of  computation 
whether  it  be  under  the  option  for  extended  insurance 
or  under  the  option  for  an  automatic  loan.  We  contend, 
however,  that  there  is  more  reason  for  deducting  all  in- 
debtedness, with  interest,  at  the  date  of  making  a  loan 
because  of  the  necessity  of  including  all  indebtedness 
with  interest  in  the  amount  of  the  new  loan.  It  might 
also  be  pointed  out  that  this  method  of  including  both 
principal  and  accrued  interest  to  the  date  of  the  new 
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loan  was  used  previously,  namely,  on  October  25,  1946, 
and  was  approved  by  the  insured  when  he  signed  the 
loan  agreement,  which  is  included  in  Defendant's  Ex- 
hibit 8. 

This  question  of  whether  all  indebtedness,  with  in- 
terest, shall  be  deducted  from  the  loan  value  has  been 
considered  by  a  number  of  courts. 

In  Reynolds  vs.  Northwestern  Mutual  Life  Insurance 
Company,  298  Mass.  208,  10  N.E.  (2d)  70,  113  A.L.R. 
603,  the  premium  was  not  paid,  and  it  became  a  ques- 
tion of  whether  the  provision  for  extended  insurance 
would  carry  the  policy  to  the  date  of  death.  The  calcula- 
tion depended  upon  the  amount  of  indebtedness  to  be 
deducted,  and  the  provision  of  the  policy  was  that  the 
cash  value,  less  any  indebtedness  to  the  Company, 
should  be  applied  in  the  purchase  of  extended  insurance. 
In  113  A.L.R. ,  at  page  605,  the  Court  states  the  question 
and  answers  it  as  follows: 

"But  if  from  the  reserve  the  defendant  was  entitled 
to  deduct,  in  addition  to  the  principal  advance  of 
$1,575,  interest  upon  that  advance  from  September 
29,  1933,  to  December  5,  1933,  amounting  to  $16.95, 
then  the  balance  of  $15.60  would  have  been  suffi- 
cient only  to  provide  such  extended  term  insurance 
to  February  9,  1934.  If  that  is  the  proper  computa- 
tion, the  insured  died  on  Febioiary  10,  1934,  without 
insurance,  and  the  plaintiff  cannot  recover.  The 
whole  issue,  therefore,  relates  to  the  propriety  of 
deducting  interest  on  the  advance  of  $1,575. 
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"The  only  difficulty  is  caused  by  the  language  of  the 
instrument  signed  by  the  insured  when  he  obtained 
the  advance  of  $1,575.  He  assigned  the  policy  to  the 
defendant  'as  security  for  the  repajonent  of  said  ad- 
vance with  interest'  at  the  rate  of  six  per  cent  per 
annum,  'payable  annually.'  The  instrument  provides 
that  'If  the  policy  shall  become  extended  term  in- 
surance the  then  existing  indebtedness  shall  be  ad- 
justed as  provided  in  the  policy,  or  according  to  the 
company's  practice  if  the  policy  contains  no  pro- 
vision relating  thereto.' 

"The  plaintiff  contends  that  no  interest  on  the  ad- 
vance could  become  due  or  payable  until  September 
29,  1934;  and  that  in  the  computation  of  the  extend- 
ed term  insurance  in  December,  1933,  or  January, 
1934,  no  interest  could  be  considered  because  none 
was  then  due. 

"The  construction  contended  for  by  the  plaintiff, 
in  the  event  that  the  policy  should  be  changed  into 
extended  term  insurance  under  paragraph  lie, 
would  leave  the  company  dependent  upon  an  un- 
secured personal  obligation  of  the  insured  for  the 
interest.  There  was  no  purpose  to  create  any  personal 
obligation  at  all.  Paragraph  llg  of  the  policy  shows 
that  both  principal  and  interest  form  part  of  the 
'total  indebtedness'  of  the  insured  to  the  company, 
which  is  not  permitted  to  become  larger  than  the 
cash  surrender  value  without  avoiding  the  policy. 
That  paragraph  provides  that  the  advances  'shall 
bear  interest  at  a  rate  not  to  exceed  six  per  cent  per 
annum,'  and  does  not  suggest  that  the  interest  is  not 
to  accrue  day  by  day.  The  actuarial  computations 
by  which  the  cash  surrender  value  (paragraph  11a) 
is  determined  by  deducting  from  the  reserve  'any 
indebtedness  to  the  company,'  would  become  il- 
logical and  unscientific  if  interest  on  advances 
should  not  be  figured  day  by  day." 
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From  another  case  directly  in  point  upon  the  ques- 
tion of  interest,  we  quote  the  following,  the  italics  be- 
ing those  of  the  Court: 

Garrett  vs.  Northwestern  Mut.  Life  Ins.  Co.  (1942) 
111  Ind.  App.  502,  38  N.E.  (2d)  874,  at  page  877. 

"Appellant  next  contends  that  appellee  improperly 
deducted  interest  on  the  loan  from  May  13,  1932  to 
January  12,  1933,  amounting  to  $37.56  which  was 
not  yet  due;  that  this  amount  would  purchase  ex- 
tended insurance  of  $4,016.92  for  a  further  period  of 
303  days,  or  to  October  19,  1934,  thus  putting  it  in 
force  at  the  time  of  the  death  of  the  insured. 
"Appellant  refers  us  to  Sec.  7  of  Chapter  95,  Acts 
1909,  Sec.  4622c,  Burns'  R.  S.  1914,  which  was  in 
force  at  the  time  the  policy  was  written,  which  sec- 
tion reads  as  follows: 

'In  ascertaining  the  indebtedness  c?w^  upon  policy 
loans  the  interest,  if  not  paid  when  due,  shall  be 
added  to  the  principal  of  such  loans,  and  shall 
bear  interest  at  the  rate  specified  in  the  note  or 
loan  agreement.' 

"But  this  section  refers  to  calculation  of  indebted- 
ness due.  Both  the  section  of  the  same  act  (Section 
5,  subsection  10)  and  the  provisions  of  the  policy 
(clause  llg)  which  refer  to  the  amount  to  be  used 
for  extended  insurance  provide  that  it  is  to  be  cal- 
culated by  deducting  the  ^existing  indebtedness.' 
Neither  require  that  it  shall  be  due.  We  think  the 
clear  intent  is  that  interest  on  any  loan  shall  be  de- 
termined to  the  date  of  the  default  and  a  complete 
balance  of  accounts  on  account  of  the  policy  be  made 
in  finding  the  amount  available  to  purchase  ex- 
tended insurance." 

See  also  3  Appleman  Insurance  Law  and  Practice, 
Sec.  1936,  Pages  567-8. 
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".  .  .  In  making  calculation  of  the  amount  available 
for  the  purchase  of  extended  insurance,  it  is  neces- 
sary, when  deducting  the  principal  sum  of  indebted- 
ness, also  to  deduct  interest  thereon,  whether  arising 
from  ordinary  loans  or  defaulted  premiums.  If,  after 
making  such  deductions  the  remainder  is  sufficient 
to  keep  the  contract  in  force  until  the  insured's 
death,  protection  is  afforded;  if  after  deducting  in- 
terest, such  amount  is  insufficient,  protection  is  lost. 

"It  has  been  held  proper  for  the  insurer  to  deduct  in- 
terest for  a  fractional  part  of  a  year,  even  though  the 
provision  was  that  interest  was  to  be  paid  annually 


Many  Courts  have  adopted  the  rule  set  forth  in 
Reynolds  vs.  Northwestern  Mutual  Life  Insurance  Com- 
pany, supra,  which  is  made  the  leading  case  for  a  note 
in  American  Law  Reports.  See  cases  cited  in  note:  113 
A.L.R.  606. 

SPECIFICATION  OF  ERROR  NO.  III.  It  follows 
from  the  preceding  errors  that  the  entry  of  judgment 
for  the  plaintiff  was  error,  that  the  plaintiff's  complaint 
should  have  been  dismissed,  and  that  judgment  should 
have  been  entered  for  appellant. 

CONCLUSION 

Appellant  submits  that  the  default  of  the  insured  in 
payment  of  premium  under  the  policy  of  insurance 
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has  been  established  and  admitted.  The  fact  that  the 
insured  borrowed  the  maximum  amount  obtainable  on 
his  insurance  a  short  time  before  the  default  in  pay- 
ment of  premium  is  not  in  question.  The  appellant's 
claim  is  not  one  of  foreclosure  of  the  loan  but  rather 
one  of  declaring  the  policy  lapsed  for  non-payment  of 
premium.  Under  the  non-forfeiture  provisions  of  the 
policy  and  the  clause  on  automatic  loans  which  the  in- 
sured elected,  the  question  was  resolved  into  one  of 
whether  interest  on  indebtedness  could  be  deducted 
from  the  loan  value.  It  is  submitted  that  both  the  con- 
tract of  insurance  and  the  great  weight  of  authority  re- 
quires that  all  indebtedness,  including  interest  to  the 
date  of  default,  be  deducted. 

The  appellant  is  a  mutual  company.  The  officers 
and  managing  personnel  of  the  appellant  are  merely 
servants  of  the  company's  policyholders.  They  have  no 
interest  other  than  to  apply  the  law  and  the  contract 
to  each  situation  and  to  treat  every  policyholder  alike. 
Hardships  arise  whenever  a  policyholder  dies  without 
having  kept  his  insurance  in  force.  In  fact,  hardships 
arise  when  people  do  not  carry  adequate  insurance,  but 
this  cannot  be  the  basis  of  decision.  As  a  baseball  umpire 
calls  the  balls  and  strikes,  so  in  this  case  must  the  com- 
pany and  the  courts  apply  the  law  and  the  contract  to 
the  facts.    Seriously  detrimental  publicity  was  caused 
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from  the  Court's  unwarranted  castigation  of  the  appel- 
lant in  its  opinion  (Tr.,  pp.  27,  28).  The  appellant  has 
acted  in  good  faith  and,  we  believe,  in  accordance  with 
the  law.  It  was  shocked  to  be  so  treated  without  a  dis- 
cussion of  the  principles  of  law  and  with  a  statement 
that  the  judgment  was  given  "even  though  I  have  been 
told  other  courts  have  held  on  the  point  at  issue  to  the 
contrary." 

It  is  respectfully  submitted  that  the  decision  of  the 
District  Court  should  be  reversed  and  that  the  appellant 
should  be  exonerated  from  the  unwarranted  cloud 
which  has  been  placed  upon  its  business  integrity. 

Paul  A.  Sayre, 

WiNFREE,  McCuLLOCH, 

Shuler  &  Sayre, 

Attorneys  for  Appellant. 
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STATEMENT  OF  PLEADINGS  AND  FACTS 

DISCLOSING  JURISDICTION  OF 

DISTRICT  COURT  AND  THIS  COURT 

Appellee  adopts  Appellant's  statement  under  heading 
"Jurisdiction  and  Pleadings"   (Appellant's  Brief,  p.   1). 

APPELLEE'S  STATEMENT  OF  THE  CASE 

Appellee  considers  portions  of  Appellant's  statement 
of  the  case  (Appellant's  Brief  p.  2)  inaccurate  and  the 
entire  statement  incomplete.  Appellee,  therefore,  sets 
forth  her  own  statement. 


On  May  26,  1927,  Appellant  issued  to  Appellee's  hus- 
band a  policy  of  life  insurance  promising  to  pay  to  the 
beneficiary  of  said  policy  upon  due  proof  of  his  death 
while  said  policy  was  in  force,  the  sum  of  $5,000.00.  He 
died  January  18,  1947;  Appellee,  his  widow,  was  the 
beneficiary  of  the  policy. 

Due  proof  of  death  was  furnished  and  demand  was 
made.  Appellant  has  refused  to  pay  any  sum  whatso- 
ever. 

The  anniversary  of  said  policy  was  the  21st  day  of 
May  of  each  year.  During  his  lifetime  the  insured  paid 
semi-annual  premiums  upon  said  policy  for  a  period  of 
nineteen  and  one-half  years;  the  last  premium  payment 
was  made  on  June  19,  1946,  and  was  a  semi-annual 
premium  on  said  policy  which  was  due  on  May  21, 
1946.    It  was  made  during  the  grace  period  therefor. 

On  March  2,  1937,  the  insured  borrowed  $600.00 
upon  the  policy;  interest  on  this  loan  was  paid  each  year 
on  the  anniversary  of  the  policy  when  it  became  due 
according  to  the  records  of  the  Company;  interest  on 
this  loan  was  never  collected  in  advance  but  was  always 
paid  on  the  anniversary  of  the  policy.  May  21st.  On 
October  28,  1946,  the  Company  made  an  additional  loan 
to  the  insured  upon  the  policy.  This  loan  was  in  the 
amount  of  $1394.00,  and  from  the  proceeds  thereof  the 
previous  loan  of  $600.00  was  deducted  as  well  as  inter- 
est at  the  rate  of  6%  upon  said  loan  from  May  21,  1946, 
until  October  28,  1946.  Thus  on  October  28,  1946,  ac- 
cording to  the  records  of  the  Company,  there  was  an 
indebtedness  against  the  policy  in  the  sum  of  $1394.00. 


Prior  to  obtaining  this  new  loan,  the  insured  execut- 
ed a  policy  loan  agreement  in  favor  of  the  Company  on 
a  form  furnished  by  it.  This  policy  loan  agreement  pro- 
vided that  interest  would  be  due  upon  said  new  loan  on 
the  next  premium  anniversary  date  of  the  policy  which 
was  May  21,  1947.  On  November  7,  1946,  the  Company 
mailed  to  the  deceased  a  premium  notice  for  the  semi- 
annual premium  due  upon  said  policy  on  November  21, 
1946.  This  notice  set  forth  only  the  semi-annual  pre- 
mium due  upon  that  date  and  contained  no  mention 
whatsoever  of  any  interest  due  upon  the  loan.  This  pre- 
mium was  never  paid. 

On  November  24,  1946,  and  during  the  grace  period, 
the  insured  suffered  a  severe  heart  attack  from  which  he 
died  January  18,  1947. 

The  policy  contained  an  automatic  premium  loan 
provision  which  provided  that  if  a  premium  was  not 
paid  when  due  or  within  the  days  of  grace  thereafter  the 
policy  would  remain  in  effect  as  long  as  the  increasing 
loan  value  remained  sufficient  to  pay  for  pro  rata  in- 
surance for  one  additional  day,  on  a  quarterly  premium 
basis,  and  to  secure  all  existing  indebtedness  on  the  pol- 
icy, with  interest.  There  is  no  dispute  as  to  these  facts. 
(Finding  III-XVI  inclusive,  Tr.  pp.   15-18  inclusive.) 

The  trial  court  found  as  a  fact  (Finding  XVII,  Tr. 
p.  18)  that  under  the  automatic  loan  provision  the  in- 
creasing loan  value  of  the  policy  would  have  continued 
the  policy  in  force  until  January  23,  1947,  five  days 
after  the  insured's  death.  Appellant  attacks  this  finding 
(Specification   of  Error   Ila,   Appellant's   Brief,   p.    10). 


The  specification  does  not  state  particularly  wherein  the 
finding  is  alleged  to  be  erroneous. 

The  trial  court  also  found  that  there  was  no  provi- 
sion in  the  policy  permitting  the  company  to  charge 
accrued  interest  upon  the  loan  against  the  policy  before 
interest  became  due,  that  the  company  attempted  to 
charge  accrued  interest  on  said  loan  against  the  policy 
before  it  became  due,  that  the  charge  of  accrued  interest 
before  it  became  due  would  have  lapsed  the  policy  prior 
to  the  death  of  the  insured,  and  that  no  notice  of  any 
charge  of  accrued  interest  before  it  became  due  was  giv- 
en to  the  insured.  (Findings  XX,  XXI,  XXII,  XXIII, 
Tr.  p.  19.)  It  also  found:  "That  said  deceased  knew 
that  he  did  not  have  to  pay  interest  on  his  policy  loan 
until  May  21,  1947.  From  his  point  of  view,  and  in  lay- 
man's thinking,  the  interest  did  not  become  an  indebted- 
ness until  then.  In  the  absence  of  notice  to  deceased,  it 
would  be  unjust  to  permit  the  Company  to  put  a  dif- 
ferent interpretation  on  'indebtedness,'  for  the  purpose 
of  lapsing  the  policy."  (Finding  XXVIII,  Tr.  p.  20.)  Ap- 
pellant likewise  attacks  these  five  findings.  (Specifica- 
tion of  Error  lib.  Appellant's  Brief,  p.  10).  The  speci- 
fication does  not  state  particularly  wherein  each  or  any 
finding  is  alleged  to  be  erroneous. 

Finding  VI  (Tr.  p.  16)  to  the  effect  that  the  insured 
performed  all  conditions  precedent  to  continuing  the  pol- 
icy in  force  (Specification  of  Error  la,  Tr.  p.  9)  is  also 
attacked  but  Appellant  again  fails  to  state  wherein  the 
finding  is  alleged  to  be  erroneous.  Quite  obviously,  if 
the  policy  was  continued  in  force  until  after  the  insured's 
death   by   virtue   of   the   automatic   loan   provision,   the 


finding  is  proper.   This  is  in  effect  stated  by  Appellant  in 
its  argument  (Appellant's  Brief,  p.  13). 

The  loan  agreement  which  the  insured  executed  prior 
to  obtaining  the  loan  of  October,  1946  (Defendant's  Ex- 
hibit 8,  Tr.  p.  69),  stated  when  interest  became  due,  that 
the  loan  could  be  repaid  in  whole  or  in  part  at  any  time, 
the  only  possible  circumstances  under  which  accrued  or 
accruing  interest  could  be  charged  so  as  to  terminate  the 
policy,  that  is  with  notice  to  the  insured,  and  that  all 
terms  of  the  policy,  except  as  modified  by  the  loan 
agreement,  remained  in  force.    The  court  found: 

"That  defendant  did  nothing  to  attempt  to  fore- 
close the  policy  under  the  provisions  of  the  loan 
agreement  particularly  paragraph  III.  That  defend- 
ant did  not  attempt  to  charge  accrued  interest  there- 
under and  did  not  send  notice  of  forfeiture  there- 
under." (Finding  XXIV,  Tr.  p.  19.) 

No  objection  is  made  to  this  finding. 

Defendant's  Exhibit  10  (Tr.  p.  74)  was  introduced 
by  Appellant  at  the  trial  of  the  case.  Appellant's  only 
witness,  its  secretary,  testified  that  it  represented  the 
Company's  calculation  of  the  automatic  loan  against  the 
policy  and  the  various  charges  against  it  including  pre- 
mium charges.  This  exhibit  is  reproduced  on  page  8 
of  Appellant's  Brief.  It  is  the  only  evidence  in  the  case 
which  discloses  the  method  of  calculating  the  automatic 
loan  value  and  the  amount  of  premium  to  be  charged 
against  it.  In  this  calculation  Appellant  attempted  to 
charge  against  or  deduct  from  said  loan  value  interest 
on  the  loan  of  October  28,  1946,  which  was  not  yet  due 
and  would  not  be  due  until  May  21,  1947.  Computa- 
tions using  figures  and  methods  identical  to  those  used 


by  t±ie  Appellant  in  the  preparation  of  this  exhibit,  but 
without  deducting  from  the  increasing  loan  value  inter- 
est which  was  not  yet  due,  disclose  that  Finding  XVII 
(Tr.  p.  18)  is  absolutely  correct  and  that  under  the  auto- 
matic loan  provision  the  increasing  loan  value  of  the 
policy  would  have  continued  said  policy  in  force  until 
January  23,  1947.  Therefore,  unless  Appellant  had  the 
right  to  deduct  this  interest.  Appellee  must  prevail.  This 
is  the  issue. 

In  view  of  Appellant's  repeated  erroneous  statements 
about  the  way  the  amount  of  money  that  was  loaned  on 
October  28,  1946,  was  calculated  we  must  point  out  the 
true  facts  as  disclosed  by  the  record  in  this  regard.  They 
are  as  follows:  The  loan  agreement  was  prepared  Octo- 
ber 22,  1946;  this  date  is  indicated  at  the  bottom  of  the 
loan  agreement  (Defendant's  Exhibit  8,  Tr.  p.  69) ;  the 
letter  forwarding  the  loan  agreement  is  dated  October 
22,  1946  (Appellant's  Exhibit  8,  Tr.  p.  69).  This  letter 
stated  that  interest  should  be  paid  "on  the  next  pre- 
mium anniversary  from  the  date  of  this  loan,  and  an- 
nually thereafter";  it  further  stated  that  repayment 
might  '*be  made  in  full  or  in  part  at  any  time."  This 
letter  contains  a  statement  of  the  loan  and  indicates 
that  from  a  loan  of  $1394.00  there  was  to  be  deducted 
the  former  loan  of  $600.00,  together  with  interest  there- 
on in  the  amount  of  $15.70  from  May  21,  1946,  until 
October  28,  1946,  and  that  there  would  be  a  balance 
paid  to  the  assured  of  $778.30.  This  letter  is  referred  to 
because  it  shows  that  quite  contrary  to  Appellant's  as- 
sertion the  insured  did  not  delay  in  returning  the  loan 
agreement  and  that  it  was  never  contemplated  that  a 


draft  should  be  forwarded  to  him  before  October  28, 
1946.  Appellant's  statement  in  its  brief  that  the  loan 
value  of  $1394.00  was  calculated  by  deducting  from 
$1401.00,  the  loan  value  as  of  November  21st,  the 
amount  of  interest  required  for  the  period  from  the  date 
of  the  loan  to  November  21st,  to-wit,  the  amount  of 
$7.00,  and  that  the  insured's  delay  in  not  returning  the 
loan  agreement  until  October  28th  caused  a  credit  in  his 
favor  on  account  of  unearned  interest  is  not  supported 
by  the  facts.  (Appellant's  Brief,  pp.  6  and  7.)  The  letter 
of  October  22  nd  discloses  that  interest  was  calculated  on 
the  old  loan  up  till  and  including  October  28th  and  that 
the  Company  did  not  contemplate  at  any  time  deliver- 
ing the  funds  to  the  assured  prior  to  October  28th.  Ap- 
pellee in  her  argument  will  disclose  how  the  figure  of 
$1394.00  was  reached. 

Before  concluding  this  statement  Appellee  wishes  to 
note  that  Appellant  in  its  statement  devotes  consider- 
able space  to  contentions  it  asserts  Appellee  made  at  the 
trial  and  later  abandoned.  Although  we  disagree  to  a 
very  substantial  extent  with  Appellant's  interpretation 
of  our  contentions  at  the  trial  and  its  statement  that  we 
abandoned  them,  no  useful  purpose  can  be  served  by 
further  considering  the  matter.  Those  contentions  are 
not  before  this  court.  The  trial  court  made  its  findings 
and  conclusions.  Appellant  has  taken  this  appeal  and 
stated  the  points  upon  which  it  relies  (Tr.  36).  Its  brief 
should  be  thus  directed. 

Appellant  contends  that  it  had  a  right  to  charge  ac- 
crued or  accruing  interest  which  was  not  due  against  the 
automatic  loan  value  without  giving  the  policy  holder 
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any  notice  whatsoever.  Appellee  contends  that  it  had 
no  such  right  and  that  by  so  doing  it  in  effect  terminat- 
ed the  policy  by  foreclosure  without  notice.  Appellant 
is  on  the  horns  of  a  dilemma.  If  it  relies  upon  the  pro- 
visions of  the  loan  agreement,  which  was  and  is  the  only 
possible  authority  for  a  charge  of  accrued  interest  be- 
fore it  was  due,  it  admits  it  foreclosed  the  policy  without 
notice.  If  it  does  not  rely  upon  the  loan  agreement,  it  is 
without  any  authority  whatsoever  to  charge  this  accrued 
or  accruing  interest.  It,  therefore,  ignores  the  loan  agree- 
ment. Inasmuch  as  it  had  no  possible  authority  to  make 
this  charge  other  than  the  loan  agreement,  the  policy  re- 
mained in  effect  under  the  automatic  premium  loan  pro- 
vision until  the  after  the  death  of  the  insured. 

SUMMARY  OF  ARGUMENT 

Appellee  will  argue  as  follows: 

1.  Under  the  evidence  produced  at  the  trial  and  now 
before  this  court  if  interest  which  was  not  due  was  not 
deductible  from  the  increasing  loan  value  under  the  auto- 
matic loan  provision  the  policy  would  have  remained  in 
force  until  January  23,  1947. 

2.  No  interest  was  due  on  the  loan  until  May  21, 
1947. 

3.  In  the  light  of  the  evidence  this  interest  was  not 
deductible  from  the  increasing  loan  value. 

4.  Under  the  law  applicable  to  policies  with  auto- 
matic loan  provisions  this  interest  is  not  deductible  from 
the  increasing  loan  value. 


5.  Cases  and  texts  cited  by  Appellant  which  deal 
with  extended  insurance  and  not  automatic  premium 
loans  are  not  in  point  and  are  not  authority  for  Appel- 
lant's claim  that  this  interest  is  deductible  from  the  in- 
creasing loan  value. 

6.  That  Appellant's  argument  ignores  the  evidence 
and  is  generally  unsound. 

ARGUMENT 

I. 

Computations  using  identical  methods  and  figures  to 
those  used  by  Appellant  in  its  Exhibit  10  disclose  that 
the  policy  would  not  have  expired  until  January  23, 
1947,  if  interest  which  was  not  yet  due  had  not  been 
deducted  from  the  increasing  loan  value. 

For  the  convenience  of  the  court  we  reproduce  De- 
fendant's Exhibit  10  (Tr.  p.  74)  at  this  point. 

GEORGE  H.  WISTING 

POLICY  NO.  34538 

Cash  value  as  of  Policy  Loan  on  11-21- 

5-21-46    - $1,356.00  46  - ....$1,394.00 

Cash  value  as  of  Loan  interest  due  and 

5-21-47    .     1,446.00  unpaid    from    10-28- 

46  to  11-21-46     5.16 

Difference  for  year     $      90.00 

S-A  Premium  due  11- 

21-46  $66.05 

No.   of  days  from    11- 

No.  of  days  from  5-21-  21-46  to  11-25-46=4 

46  to  11-25-46=188  -  4 

=  %  (S-A  Basis) 

182.5 


10 


Amount  of  increase 


188 

X  $90.00 

365 


Cash  value  as  of 


Amount  of  premium 
due   11-21-46  to   11- 
25-46   1.45 

(     4  ) 

46.36      ( X  $66.05) 

(182.5  ) 

Additional  interest  6% 
on  loan  11-21-46  to 
11-25-46    1.81 

(     4  ) 


5-21-46     ....$1,356.00      ( 


-X   .06  X  $1,394.00) 
(182.5  ) 


Total    cash    value    11-  Total  loan  outstanding 

25-46   $1,402.36  11-25-46 .$1,402.42 

Now  using  identical  methods,  figures  and  calculations 
we  will  set  forth  a  computation  omitting  the  charges  for 
interest  which  was  not  yet  due. 


Cash  value  as  of  5-21-                      Policy  loan  on   11-21- 
46  - -- $1,356.00         46  $1,394.00 


Cash  value  as  of  5-21- 
47  


Difference  for  year 

No.  of  days  from  5-21- 
46  to  1-22-47  =  247 

Amount  of  increase 

247 


X  $90.00  = 


365 


S-A  Premium  due  11- 

21-46 $66.05 

1,446.00      No.   of  days  from   11- 
21-46  to  1-22-47  =  63 


90.00 


63 


182.5 


■=  %    (S-A  Basis) 


Amount  of  premium 
due    11-21-46    to    1- 
22-47  inc. 

(    63  ) 

60.90      ( X   66.05)  = 

(182.5  ) 


Total  cash  value  on  1- 

22-47  $1,416.90 


Total  loan  outstanding 
1-22-47 


22.80 


$1,416.80 


This   computation   discloses   that   the   policy   should 
have  remained  in  force  through  January  22,   1947,  the 
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total  cash  or  loan  value  exceeding  the  loan  outstanding 
on  that  date  by  approximately  10  cents. 

The   following   identical   table   shows   conditions   on 
January  23,   1947: 

Cash  value  as  of  5-21-  Policy  loan  on   11-21- 

46  $1,356.00  46  $1,394.00 

Cash  value  as  of  5-21-  S-A  Premium  due  11- 

47   1,446.00          21-46  $66.05 

Difference  for  year 90.00      No.  of  days  from   11- 

21-46  to  1-23-47  =  64 

No.    of    days    from    5-  64 

21-46  to  1-23-47  =  248  ^^^c   (S-A  Basis) 

182.5 

Amount  of  premium 
Amount  of  increase  due  11-21-46  to  1- 

23-47  inc. 
248 

X   $90.00  =   61.15      (    64  ) 

365  ( X  66.05)  = 23.16 

(182.5  ) 

Total  cash  value  on  Total  loan  outstanding 

1-23-47 _ $1,417.15  1-23-47  $1,417.16 

This  computation  discloses  that  on  January  23,  1947, 
the  automatic  loan  against  the  policy  exceeded  the  loan 
value  by  approximately  one  cent.  We  state,  therefore, 
that  using  Appellant's  figures  and  method  of  calculation 
but  not  deducting  interest  not  yet  due,  the  policy  did 
not  lapse  until  January  23,  1947,  and  was,  therefore,  in 
force  on  January  18,  1947,  the  date  of  the  death  of  the 
insured.  It  should  be  noted  that  Appellant  probably  at 
one  time  so  calculated  for  the  reason  that  its  own  rec- 
ords disclose  that  the  policy  lapsed  on  January  23,  1947. 
In  this  connection  we  refer  the  court  to  Defendant's  Ex- 
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hibit  8  (Tr.  p.  69).  A  small  pink  slip  in  said  file,  which 
is  apparently  t±ie  Company's  own  record  of  the  premium 
notice  having  been  sent  to  the  insured,  recites  on  the 
back  thereof  as  follows:  "Lapsed  1-23-47."  The  yellow 
collection  card  in  said  exhibit  likewise  on  the  back  there- 
of contains  the  following:  "Lapsed  1-23-47."  It  should 
be  noted  that  in  each  case  the  word  "lapsed"  is  part  of 
the  printed  form;  1-23-47  is  written  in  pen  and  ink.  No 
explanation  was  made  of  this  entry  at  the  time  of  the 
trial.  When  Plaintiff  taxed  Defendant  with  this  fact  in 
her  brief  in  the  trial  court,  counsel  for  the  Defendant  at- 
tempted to  explain  the  entry  by  stating  that  the  lapse 
was  entered  in  the  records  on  January  23,  1947.  The  ex- 
planation, it  seems,  imposes  upon  even  the  most  credu- 
lous and  stretches  the  point  of  coincidence  far  beyond 
any  reasonable  limitations.  It  seems  more  reasonable  to 
assume  that  Appellant  once  calculated  that  the  policy 
lapsed  on  January  23,  1947,  and  after  receiving  notice 
of  the  insured's  death  changed  its  mind. 

We  wish  to  emphasize  again  that  Exhibit  10  was  pro- 
duced by  the  Appellant  and  vouched  for  by  it;  that  it 
contains  Appellant's  figures  and  methods  of  calculation 
and  is  the  only  evidence  before  the  court  touching  upon 
the  matter.  Appellee  has  built  her  case  on  this  exhibit 
and  has  never  questioned  it  except  its  deduction  of  in- 
terest which  was  not  due.  Appellant  is  not  in  a  position 
to  question  it  in  any  particular. 

II. 

No  interest  was  due  on  the  loan  until  May  21,  1947. 
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This  statement  is  in  accordance  with  Finding  XIII 
(Tr.  pp.  17-18).    No  objection  is  made  to  this  finding. 

In  view,  however,  of  the  fact  that  Appellant  in  its 
brief  is  strangely  silent  as  to  when  interest  on  this  loan 
was  due,  we  deem  it  advisable  to  review  the  evidence  in 
this  regard.  First,  the  loan  agreement  quite  definitely- 
provided  that  no  interest  was  due  upon  the  loan  until 
the  premium  anniversary  date.  It  provided  that  the  in- 
sured agreed  '*to  pay  the  company  on  the  next  premium 
anniversary  date  of  said  policy  interest  on  said  loan  at 
the  rate  of  6%  per  annum  from  the  date  of  this  agree- 
ment to  said  anniversary,  *  *  *  ."  (Defendant's  Ex- 
hibit 8,  Tr.  p.  69,  Loan  Agreement,  paragraph  1.)  The 
court  definitely  found  that  May  21st  was  the  anniver- 
sary of  the  policy.  (Finding  IX,  Tr.  p.  16.)  Appellant's 
only  witness  testified  that  the  next  anniversary  date  of 
the  policy  was  May  21,  1947  (Tr.  p.  81).  That  interest 
was  due  only  on  the  anniversary  date  is  further  borne 
out  by  Plaintiff's  Exhibit  3  (Tr.  p.  66),  being  the  receipt 
for  the  premium  due  May  21,  1946.  This  receipt  shows 
the  collection  of  a  year's  interest  on  the  $600.00  loan,  or 
the  amount  of  $36.00,  at  that  time.  The  premium  notice 
which  was  mailed  to  the  insured  covering  the  premium 
due  November  21,  1946,  made  no  mention  whatsoever 
of  interest  (Plaintiff's  Exhibit  4,  Tr.  p.  76).  In  addition 
to  this  evidence,  which  shows  that  there  was  no  interest 
due  until  May  21,  1947,  and  that  the  company  never 
considered  that  any  was  due,  we  call  the  court's  atten- 
tion to  a  letter  in  the  company  file  (Defendant's  Exhibit 
8,  Tr.  p.  69).  This  letter  was  written  by  the  Company 
to  Wisting  and  is  dated  June  29,  1945.    It  stated  "In- 
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terest  on  a  loan  is  payable  but  once  a  year  on  anni- 
versary date  of  policy  regardless  of  how  premiums  are 
paid". 

In  order  to  preserve  an  explanation  of  Appellant's 
which  appeared  in  its  brief  in  the  trial  court  relative  to 
certain  notations  on  Defendant's  Exhibit  9  (Tr.  p.  74), 
Appellee  caused  portions  of  her  memorandum  brief  and 
Defendant's  memorandum  to  be  included  in  the  tran- 
script of  record  (Tr.  pp.  42-44,  inclusive).  This  ma- 
terial shows  that  immediately  upon  making  the  loan  of 
October  28,  1946,  Appellant  calculated  the  amount  of 
interest  which  would  be  due  thereon  on  May  21,  1947, 
and  the  annual  interest  thereon  thereafter.  This  is  at 
complete  variance  with  any  suggestion  of  Appellant  that 
it  contemplated  any  other  method  of  payment  of  interest 
and  at  complete  variance  with  its  statement  that  the 
figure  $1,394.00  was  reached  by  deducting  $7.00  interest 
from  $1,401.00.  The  figure  $1,394.00  was  reached  as 
follows : 

Cash  value   5-21-46  $1,356.00 

No.  of  days  5-21-46  to  10-22-46=155 

Difference  for  year  $90.00 

155 

X   90.00  =  38.22  (rounded  off  to  38.00) 

365 

$1,356.00 
38.00 


$1,394.00 


It    has    been    demonstrated    without    question    that 
neither  Wisting  nor  the  Company  ever  considered  that 
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any  interest  was  due  on  this  loan  until  May  21,  1947. 
Finding  XXVIII  is  thus  supported  (Tr.  p.  20). 

III. 

The  evidence  discloses  that  this  interest  which  was 
not  yet  due  was  not  deductible  from  the  increasing  loan 
value  of  the  policy  under  the  automatic  loan  provision. 

In  determining  whether  or  not  interest  was  deducti- 
ble from  the  increasing  loan  value  under  the  automatic 
loan  provision  it  is  proper  to  consider  not  only  the  policy 
but  also  the  loan  agreement  and  the  remaining  evidence 
in  the  case. 

It  is  submitted  that  the  language  in  said  automatic 
premium  loan  provision  "existing  indebtedness  hereon 
with  interest"  means  interest  which  is  due  and  not,  as 
Appellant  suggests,  interest  which  would  not  become  due 
for  six  months  (Plaintiff's  Exhibit  2,  Tr.  p.  66).  There 
is  not  one  word  in  said  automatic  premium  loan  pro- 
vision permitting  the  Company  to  charge  accrued  or 
accruing  interest  before  it  is  due.  The  only  place  ac- 
crued or  accruing  interest  is  mentioned  is  in  the  loan 
agreement,  consideration  of  which  Appellant  so  studi- 
ously avoids.  This  loan  agreement  (Defendant's  Ex- 
hibit 8,  Tr.  p.  69)  specifically  provides  as  follows  in 
paragraph  8  thereof: 

"8.  All  conditions,  limitations,  and  requirements 
of  said  policy,  except  as  expressly  modified  herein, 
shall  remain  in  full  force." 

It  further  provides  as  follows : 

"3.  Failure  to  repay  said  loan,  with  interest,  as 
herein  provided,  or  to  pay  any  indebtedness  on  ac- 
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count  of  said  policy,  or  the  interest  thereon,  shall 
not  terminate  the  policy  unless  the  total  indebted- 
ness thereunder,  including  accrued  or  accruing  in- 
terest, shall  equal  or  exceed  the  loan  value  of  the 
policy  at  the  time  of  such  failure.  In  this  event 
the  policy  shall  terminate  thirty-one  days  after  the 
Company  shall  have  mailed  notice  to  the  last  known 
address  of  the  Insured  and  any  assignee  of  record, 
and  be  deemed  surrendered  in  consideration  of  the 
cancellation  of  all  indebtedness  thereunder." 

This  last  quoted  paragraph  of  the  loan  agreement 
provided  the  circumstances  under  which  accrued  or 
accruing  interest  before  it  was  due  might  be  charged. 
In  order  to  charge  this  accrued  or  accruing  interest,  if  it 
could  be  charged  thereunder,  and  cause  the  policy  to  be 
terminated  on  account  thereof  it  was  necessary  for  the 
Company  to  give  the  insured  thirty-one  days'  notice. 
This  the  Company  did  not  do.  Therefore,  accrued  or 
accruing  interest  so  as  to  forfeit  the  policy  could  not 
possibly  be  charged  under  this  paragraph.  Had  the  no- 
tice been  given,  the  policy  could  not  have  been  ter- 
minated until  the  expiration  of  thirty-one  days.  Under 
such  circumstances  the  insured  could  have  made  a  pay- 
ment on  the  loan  and  the  policy  would  still  have  been 
in  force.  In  this  connection  the  loan  agreement  pro- 
vides : 

"2.  The  whole  or  any  part  of  the  indebtedness 
may  be  repaid  at  any  time  while  the  policy  is  in 
force." 

It  is  submitted  that  if  this  notice  had  been  given,  the 
insured  would  have  been  advised  of  what  the  Company 
was  doing  and  could  have  made  a  payment  either  on 
the  premium  or  on  the  loan  to  keep  the  policy  in  effect. 
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Quite  obviously,  since  he  was  on  his  death  bed,  a  pay- 
ment would  have  been  made. 

Appellant  in  its  brief  has  stated  on  numerous  occa- 
sions that  it  is  contending  that  the  policy  lapsed  for  non- 
payment of  premium  and  was  not  forfeited  for  failure 
to  repay  a  loan,  or  a  portion  thereof,  or  interest  thereon. 
We  could  agree  with  this  statement  if  Appellant  were 
contending  that  the  policy  lapsed  on  January  23,  1947. 
If  this  policy  lapsed  prior  to  January  23,  1947,  it  lapsed 
because  the  Company  foreclosed  it  without  notice,  con- 
trary to  the  provisions  of  paragraph  3  of  the  loan  agree- 
ment. Appellant  cannot  say  that  the  policy  lapsed  prior 
to  the  death  of  the  insured  for  nonpayment  of  premium 
when  the  lapse  would  not  have  occurred  had  it  not  at- 
tempted to  foreclose  the  policy  without  notice.  It  is  sub- 
mitted that  under  the  facts  of  this  case  the  only  possible 
authority  for  the  Company  to  charge  this  interest  before 
it  was  due  was  in  paragraph  3  of  the  loan  agreement,  and 
that  if  it  charged  this  interest  under  said  paragraph,  it 
attempted  to  foreclose  the  policy  and  forfeit  the  in- 
sured's rights  thereunder  without  notice.  This  para- 
graph likewise  limited  any  possible  right  Appellant 
might  have  had  under  the  policy  outside  the  loan  agree- 
ment to  charge  said  accrued  or  accruing  interest. 

IV. 

Under  the  law  applicable  to  automatic  premium  loan 
provisions,  interest  which  is  not  due  is  not  deductible 
from  the  increasing  loan  value  so  as  to  hasten  the  for- 
feiture of  the  policy. 

The  foregoing  is  an  established  principle. 
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"Interest  accrued  but  not  due  may  not  be  added 
to  the  principal  in  determining  whether  the  total 
indebtedness  equals  the  cash  surrender  value  of  the 
policy  so  as  to  permit  its  forfeiture  or  cancellation." 
44  C.J.S.,  Sec.  337,  pp.  1290,  1291. 

Unquestionably  this  is  exactly  what  Appellant  at- 
tempted to  do  in  the  instant  case.  This  is  undeniable, 
for  most  certainly  if  this  interest  could  not  be  charged 
until  after  it  was  due,  the  policy  would  have  been  in 
effect  at  the  date  of  the  death  of  the  insured.  If  it  could 
be  charged,  the  policy  would  have  been  forfeited  prior 
to  his  death.  Appellant  cannot  claim  that  this  charge 
which  it  made  did  not  hasten  the  forfeiture. 

The  case  of  Walsh  v.  Aetna  Life  Ins.  Co.  from  the 
Pennsylvania  Supreme  Court  (1945)  160  A.L.R.  620,  43 
A.  (2d)  102,  is  directly  in  point.  In  that  case  the  court 
was  concerned  with  an  automatic  premium  loan  pro- 
vision similar  to  the  one  here,  and  in  that  case  the  com- 
pany included  in  its  calculation  of  indebtedness  an  item 
of  interest  upon  a  cash  loan  for  a  six  months  period, 
which  interest  was  not  yet  due  and  would  not  become 
due  until  the  end  of  the  policy  year.  The  court  aptly 
concluded  that  this  interest  was  not  deductible.  A  con- 
densed statement  of  the  court's  holding  appears  in 
headnote  3  of  the  report  in  A.L.R.  as  follows: 

"Where  interest  on  a  life  insurance  policy  loan 
is  not  due  and  payable  until  the  anniversary  date 
of  the  policy,  accrued  interest  not  yet  due  may  not 
be  taken  into  account  in  determining  whether  the 
loan  value  has  been  equaled  or  exceeded,  for  the 
purpose  of  ascertaining  the  amount  available  as  an 
automatic  loan  wherewith  to  pay  a  premium." 
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The  policy  in  that  case  carried  an  automatic  loan 
provision  similar  to  the  one  in  the  case  at  bar  and  it 
was  definitely  decided  that  the  loan  value  to  pay  said 
automatic  premium  could  not  be  reduced  by  deducting 
therefrom  interest  Vv^hich  was  not  yet  due.  It  is  sub- 
mitted that  under  the  authority  of  this  case  and  the 
law  forbidding  charges  of  interest  which  is  not  yet  due 
in  order  to  hasten  forfeitures,  Appellee's  husband's  pol- 
icy was  in  force  until  January  23,  1947. 

V. 

Appellant's  authorities  are  not  in  point. 

Before  quoting  from  any  cases  Appellant  makes  the 
statement  that  cases  dealing  with  extended  insurance 
as  distinguished  from  automatic  premium  loans  are 
authority  supporting  its  position  that  interest  not  yet 
due  was  deductible  from  the  increasing  loan  value  in 
this  case  so  as  to  hasten  the  forfeiture  of  the  policy. 
A  very  substantial  difference  exists  between  cases  where 
loan  value  less  indebtedness  is  used  to  purchase  ex- 
tended term  insurance  and  where  it  is  used  to  keep  the 
principal  policy  in  force  under  automatic  premium  loan 
provisions.  In  the  case  of  extended  insurance  the  prin- 
cipal policy  is  terminated  and  extended  term  insurance 
is  purchased.  In  the  case  of  automatic  premium  loan 
provisions  the  principal  policy  is  kept  in  force. 

Reference  to  the  policy  in  the  instant  case  substan- 
tiates this  statement.  We  quote  in  part  from  paragraph 
VI  of  said  policy: 
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"VI.  GUARANTEED  SURRENDER  OPTIONS. 

"After  three  full  years'  premiums  have  been 
paid  hereon,  if  any  subsequent  premium  is  not  paid 
when  due,  the  insured,  upon  surrender  of  this  policy 
to  the  Company,  and  upon  written  request,  both 
within  the  month  of  grace,  shall  be  entitled  to  one 
of  the  following  options: 

'I*  'I*  ^  ^  ^ 

"Third— EXTENDED  INSURANCE.  A  par- 
ticipating term  insurance  policy  payable  at  the  same 
time  and  under  the  same  conditions  as  this  policy." 


We  also  quote  paragraph  XIII  thereof: 

"Any  indebtedness  to  the  Company  hereon  will 
be  deducted  in  any  settlement  hereunder  upon  the 
death  of  the  Insured  or  in  payment  of  any  other 
benefit.  If  this  policy  shall  lapse  and  there  shall 
be  an  indebtedness  hereon,  the  said  indebtedness 
will  be  deducted  from  the  cash  value  of  the  policy 
at  date  of  default,  shown  in  Column  1,  and  the  bal- 
ance v/ill  be  (a)  paid  to  the  Insured  in  cash,  or 
(b)  applied  to  the  purchase  of  a  participating  paid- 
up  insurance  policy,  payable  at  death,  or  (c)  ap- 
plied to  purchase  a  participating  term  insurance 
policy  for  the  face  amount  of  this  policy  less  any 
indebtedness,  at  the  request  of  said  Insured  and  the 
surrender  of  this  policy  during  the  month  of  grace. 
If  no  such  request  is  made  the  'Automatic  Premium 
Loans'  benefit  will  be  applied  to  this  policy." 

It  is  immediately  quite  apparent  that  in  the  case  of 
extended  term  insurance  the  principal  policy  is  out  of 
existence.  Under  the  automatic  premium  loan  provi- 
sion, which  appears  in  Appellant's  Brief  on  page  15,  it 
is  quite  apparent  that  the  principal  policy  remains  in 
existence  and  that  at  any  time  while  it  is  in  force  under 
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said  provision  the  insured  may  resume  payments  with- 
out medical  examination.  Under  these  circumstances,  if 
the  insured  had  received  notice  of  the  termination  from 
the  Company  as  required  by  the  loan  agreement  rather 
than  a  lapse  letter  on  January  8,  he  could  have  resumed 
premium  payments  or  paid  something  on  the  loan 
(Plaintiff's  Exhibit  6,  Tr.  p.  72). 

We  will  consider  the  two  cases  which  Appellant  cites. 

In  the  case  of  Reynolds  v.  Northwestern  Mutual  Life 
Insurance  Company,  298  Mass.  208,  10  N.E.  (2d)  70, 
113  A.L.R.  603,  the  reserve  under  the  policy  was 
$1,607.50.  The  amount  of  the  loan  was  $1,575.00.  The 
loan  instrument  recited  that  interest  on  the  loan  was 
"payable  annually"  and  also  contained  a  provision  prac- 
tically identical  with  paragraph  5  of  the  loan  agreement 
before  this  court,  to-wit: 

"5.  If  the  policy  be  surrendered  for  Extended 
Term  Insurance  the  then  existing  indebtedness  shall 
be  adjusted  as  provided  in  the  policy,  or  in  accord- 
ance with  the  Company's  practice  if  the  policy 
contains  no  provision  relating  thereto." 

Loan  Agreement,  Defendant's  Exhibit  8   (Tr.  p. 
69). 

The  policy  in  the  Reynolds  case  provided  for  ex- 
tended term  insurance  in  the  event  of  default  in  the 
payment  of  premiums. 

Quite  obviously  under  the  provision  comparable  to 
paragraph  5  in  Appellant's  form  of  loan  agreement  there 
was  authority  to  adjust  existing  indebtedness  when  the 
policy  became  extended  term  insurance. 
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This  provision  in  t±ie  Reynolds  case  under  which  the 
court  held  the  company  had  a  right  to  charge  accrued 
interest  not  due  in  the  case  of  extended  term  insurance 
has  no  application  where  the  principal  policy  is  con- 
tinued in  force  under  the  automatic  premium  loan  pro- 
vision. The  loan  agreement  in  the  instant  case  permits 
the  adjustment  only  in  the  event  the  policy  be  termi- 
nated and  changed  to  extended  term  insurance. 

In  the  Reynolds  case  in  tlie  light  of  the  fact  that  the 
loan  agreement  provided  that  accounts  should  be 
squared  at  the  time  extended  insurance  became  effective, 
the  court  construed  the  term  "payable  annually"  to 
mean  capable  of  being  repaid.  Incidentally,  in  the  loan 
agreement  before  this  court  the  words  "payable  an- 
nually" are  not  used.  The  loan  agreement  before  this 
court  provides  "to  pay  the  Company  on  the  next  pre- 
mium anniversary  date".  The  court  in  the  Reynolds 
case  stated  that  the  fact  that  the  policy  provided  that 
a  loan  "may  be  repaid  at  any  time  while  this  policy  is 
in  force,  except  as  extended  term  insurance"  indicated 
that  accounts  were  to  be  squared  before  the  extended 
term  policy  was  issued.  The  court  in  the  Reynolds  case 
also  stated  as  its  conclusion  that  the  term  "payable  an- 
nually" in  the  loan  agreement  had  no  application  "to 
the  adjustment  of  accounts  incident  to  the  conversion 
of  the  original  insurance  into  extended  term  insurance". 
The  court  in  the  Reynolds  case  made  it  quite  clear 
that  a  far  different  situation  from  the  situation  in  the 
instant  case,  where  the  original  policy  remains  in  full 
force  and  effect  and  where  premiums  may  be  resumed 
any  time  and  the  loan  may  be  repaid  in  whole  or  in  part 
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at  any  time,  is  presented  when  the  original  policy  be- 
comes nonexistent  by  virtue  of  the  fact  that  it  is  can- 
celled and  a  policy  of  extended  insurance  is  issued. 

In  the  case  of  Garrett  v.  Northwestern  Mutual  Life 
Insurance  Company,  111  Ind.  App.  502,  38  N.E.  (2d) 
74,  Appellant  likewise  quotes  from  a  case  in  which  the 
reserve  was  to  be  used  to  purchase  extended  insurance. 
The  principal  policy  was  terminated  and  extended  in- 
surance purchased.  Obviously  the  court  concluded  that 
in  such  a  situation  accounts  upon  the  old  policy  should 
be  squared.   We  quote  from  the  opinion  of  the  court: 

"We  think  the  clear  intent  is  that  interest  on  any 
loan  shall  be  determined  to  the  date  of  the  default 
and  a  complete  balance  of  accounts  on  account  of 
the  policy  be  made  in  finding  the  amount  available 
to  purchase  extended  insurance." 

Appellant's  quotation  from  Appelman  likewise  deals 
with  extended  insurance.  It  is  quite  clear  that  the  cases 
on  extended  insurance  do  not  apply  to  situations  where 
the  automatic  premium  loan  provision  is  considered. 

VI. 

General  discussion. 

Before  concluding  we  wish  to  call  to  the  court's  at- 
tention certain  very  well  recognized  principles  which 
are  so  well  known  that  they  need  no  citation  of  author- 
ity to  support  them. 

It  is  well  known  that  insurance  contracts  should  be 
construed  liberally  in  favor  of  the  insured  and  strictly 
against  the  insurer.    Stipcich  v.  Metropolitan  Life  Ins. 
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Co.,  48  S.  Ct.  512,  277  U.S.  311.  It  is  likewise  well 
known  that  in  case  of  ambiguity  construction  of  a  policy 
will  be  adopted  which  is  most  favorable  to  the  insured. 
Mutual  Life  Ins.  Co.  of  New  York  v.  Hurni  Packing 
Co.,  44  S.  Ct.  90,  263  U.S.  167,  68  L.  Ed.  235,  31  A.L.R. 
102.  New  York  Life  Ins.  Co.  v.  Hiatt,  140  Fed.  (2d)  752 
(Ninth  Circuit). 

Statements  of  general  principle  such  as  these  and 
also  the  well  known  general  principle  that  forfeitures 
are  not  a  favorite  of  the  law  clearly  establish  that  Ap- 
pellee is  entitled  to  prevail  in  this  appeal  and  that  this 
court  should  hold  that  the  Company  had  no  right  to 
deduct  from  the  increasing  loan  value  under  the  auto- 
matic premium  loan  provision  of  the  policy  any  interest 
which  was  not  yet  due,  and  that  in  attempting  to  deduct 
this  interest  which  was  not  yet  due  Appellant  violated 
the  positive  provision  of  the  loan  agreement  and  actually 
caused  a  forfeiture  of  the  policy  by  a  foreclosure  without 
notice. 


CONCLUSION 

It  has  been  definitely  established  that  if  the  Com- 
pany had  not  charged  interest  before  it  was  due  against 
the  increasing  loan  value,  the  policy  would  have  been 
in  force  at  the  time  of  the  insured's  death.  It  has  been 
further  established  that  the  only  possible  authorization 
to  charge  this  interest  was  under  the  loan  agreement 
and  that  if  it  was  charged  under  said  agreement,  notice 
to  the  insured  was  required  to  be  given.    It  has  likewise 
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been  definitely  established  that  no  notice  of  any  such 
charge  was  ever  given  to  the  insured.  Therefore,  Ap- 
pellant's effort  to  cause  the  policy  to  be  forfeited  prior 
to  the  insured's  death  by  making  this  charge  is  unavail- 
ing, and  in  computing  the  length  of  time  the  policy  re- 
mained in  force  this  interest  not  yet  due  cannot  be  taken 
into  account.  It  is  the  law  that  charges  of  accrued  in- 
terest to  hasten  forfeitures  are  not  permitted  and  that 
in  calculating  the  amount  available  for  an  automatic 
premium  loan  interest  charges  not  yet  due  will  not  be 
deducted.  Cases  dealing  with  extended  insurance  are 
not  in  point. 

After  hearing  all  the  evidence  in  this  case  and  reach- 
ing its  decision,  the  trial  court  rendered  a  memorandum 
decision.  It  was  not  until  Appellant  tried  to  re-argue 
the  case  on  its  objection  to  the  findings  submitted  by 
Appellee  and  to  request  findings  that  were  entirely  un- 
supported by  the  evidence  that  the  trial  court  saw  fit 
to  make  certain  observations  which  Appellant  did  not 
enjoy.  Any  castigation  that  Appellant  may  have  re- 
ceived therein  was  brought  about  by  Appellant  alone. 

It  is  respectfully  submitted  that  the  case  should  be 
affirmed  and  Appellee  allowed  an  additional  attorney  fee 
for  services  in  this  court. 

Respectfully  submitted, 

David  Sandeberg, 
Bardi  G.  Skulason, 

Attorneys  for  Appellee. 
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Appellee  in  her  brief  insists  that  Appellant's  opening 
statement  is  an  inaccurate  account  of  the  method  used  by 
the  Company  in  computation  of  the  amount  of  the  loan 
which  was  dated  October  25,  1946.  The  appellant's  expla- 
nation is  the  one  given  by  the  officers  of  the  Company  who 
made  the  calculation,  and  it  is  submitted  that  it  is  correct. 
However,  the  variance  in  this  regard  is  immaterial,  because 


the  rights  of  the  Appellee  rest  upon  the  written  contracts 
consisting  of  the  policy  of  insurance  and  the  policy  loan 
agreement  of  October  25,  1946.  We  can  therefore  start 
from  this  premise,  that  there  was  a  policy  loan  against  the 
policy  in  question  amounting  to  $1394.00  upon  which 
interest  accrued  from  October  25,  1946. 

Next  we  wish  to  point  out,  that  throughout  Appellee's 
brief  it  is  assumed  or  stated  that  Appellant  seeks  to  avoid 
the  policy  by  foreclosure  of  the  loan  without  thirty-one 
days'  notice.  See  the  following  statements  in  Appellee's 
Brief:  on  Page  4: 

"No  notice  of  any  charge  of  accrued  interest  before  it 
became  due  was  given  to  the  insured," 

Again  on  the  same  page : 

"In  the  absence  of  notice  to  deceased  it  would  be  unjust 
to  permit  the  Company  to  put  a  different  interpretation 
on  'indebtedness'  for  the  purpose  of  lapsing  the  policy." 

On  Page  5  Appellee  quotes  from  Finding  XXIV: 

"That  defendant  did  nothing  to  attempt  to  foreclose 
the  policy  under  the  provisions  of  the  loan  agreement, 
particularly  Paragraph  III." 


At  the  top  of  page  8  Appellee  concludes : 

"*  *  *  it  in  effect  terminated  the  policj^  by  foreclosure 
without  notice." 


At  page  16  Appellee  quotes  the  foreclosure  provision  of 
the  policy  loan  agreement  and  concludes : 

"*  *  *  it  was  necessary  for  the  Company  to  give  the 
insured  thirty-one  days  notice." 

At  the  risk  of  seeming  importunate,  appellant  refers 
to  its  opening  brief  at  the  bottom  of  page  13  where  it  was 
stated : 

"*  *  *  Appellant  does  not  contend  and  never  has  con- 
tended that  the  policy  lapsed  by  reason  of  the  fore- 
closure of  the  loan  against  it.  On  the  other  hand,  it  has 
always  been  and  now  is  contended  by  the  Appellant 
that  the  policy  lapsed  for  failure  to  pay  the  premium 
of  November  21,  1946." 


Avoidance  of  the  policy  by  foreclosure  of  the  loan  and 
lapse  of  the  policy  for  non-payment  of  premium  are  two 
separate  and  distinct  rights  of  the  Company  and  have  so 
been  recognized  by  many  authorities.  Appellant  has  al- 
ready cited  Pacific  Mutual  Life  Insurance  Co.  v.  Davin, 
5  Fed.  (2d)  481,  wherein,  on  page  483,  the  Court  stated: 

"It  is  admitted  that  no  notice  of  foreclosure  for  non- 
payment of  the  note  was  ever  sent  nor  was  any  required. 
The  policy  was  not  forfeited  for  the  non-payment  of 
the  note.  What  happened  was  that  the  premium  fell  due 
on  the  2nd  day  of  June,  1923.  It  was  not  paid  at  that 
time  nor  during  the  thirty-one  days  of  grace." 


See  also  Moss  et  al  v.  Aetna  Life  Insurance  Company^ 
73  Fed.  (2d)  339,  at  Page  340,  where  the  Court  stated: 

"It  has  uniformly  been  held  that  the  loan  and  for- 
feiture provisions  do  not  modify  or  in  any  way  affect 
the  avoidance  of  the  policy  for  failure  to  pay  premiums 
thereon.  When  there  is  a  failure  to  pay  a  premium 
when  it  is  due  the  policy  becomes  void  except  for  the 
automatically  extended  insurance  but  where  there  is 
no  reserve  or  loan  value  in  the  policy  it  having  been 
exhausted  by  the  discharge  of  an  indebtedness  thereon 
'the  loan  agreement  and  all  incidents  *  *  *  become  non- 
existent— a  Chapter  finished  and  closed'."  (Citing 
numerous  authorities.) 


The  question  before  this  Court  resolves  itself  into  this : 
The  premium  due  November  21,  1946  was  not  paid.  The 
days  of  grace  expired  December  21,  1946.  The  policy  then 
lapsed  unless,  under  the  non-forfeiture  provisions  of  the 
policy,  some  value  remained  which  would  carry  the  policy 
beyond  the  date  of  death,  which  occurred  January  18,  1947. 
Here,  and  for  the  first  time,  the  status  of  the  loan  became 
material.  At  this  point  it  was  necessary  to  ascertain  what 
values  the  insured  had  in  the  policy  which  might  be  used 
under  the  non-forfeiture  provisions.  Since  the  insured  had 
elected  the  automatic  loan  option,  we  can  discard  the  other 
non-forfeiture  options.  It  is  also  clear  that  the  loan  value 
was  not  sufficient  to  pay  a  full  premium,  either  annual, 


semi-annual  or  quarter-annual.  Therefore,  the  matter  was 
narrowed  to  the  provision  contained  in  Paragraph  VI  of 
the  policy,  which  reads : 

"This  policy  shall  remain  in  force  and  effect  as  long 
as  the  increasing  loan  value  hereof  including  the  loan 
value  of  any  dividend  additions  then  in  force  is  suffi- 
cient to  pay  for  pro-rata  insurance  for  one  additional 
day  on  a  quarterly  premium  basis  and  to  secure  all 
existing  indebtedness  hereon,  with  interest." 


It  then  became  necessary  to  ascertain  the  latest  date 
upon  which  value  would  remain  in  the  policy  to  pay  for 
an  additional  day.  For  that  purpose  the  insured  was  credit- 
ed with  the  cash  value,  increase  pro-rata  to  the  final  day, 
and  he  was  charged  with  indebtedness  to  that  date,  because 
the  Company  is  entitled  under  the  above  provision,  to  have 
security  for  all  existing  indebtedness  with  interest.  When 
that  indebtedness,  with  interest,  was  deducted  on  that 
final  day,  no  loan  could  be  made,  because  the  indebtedness, 
with  interest,  to  that  day  exceeded  the  loan  value  increased 
to  that  day.  As  shown  by  Appellant's  computations,  parti- 
cularly Exhibit  10,  also  set  forth  on  page  8  of  Appellant's 
Opening  Brief,  that  final  day  when  all  value  was  consumed 
was  November  25,  1946.  However,  the  days  of  grace  for 
payment  of  the  premium  then  past  due  did  not  expire  until 
December  21,  1946. 
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There  was  no  attempt  at  any  time  to  foreclose  the  loan 
or  to  collect  the  interest.  It  was  purely  and  simply  a  ques- 
tion of  ascertaining  whether  there  was  any  loan  value  to 
make  an  additional  loan.  The  Company  was  entitled  at  all 
times  to  keep  itself  secured  on  existing  loans  with  interest 
accrued  to  date. 

Appellee  attempts  to  brush  off,  as  inapplicable  and 
not  important,  all  authorities  cited  by  the  Appellant  in  its 
opening  brief.  Appellant,  therefore,  gives  consideration 
to  Appellee's  citation  of  authorities  concerning  interest 
on  the  loan  and  the  relevancy  of  such  authorties  to  the 
question  before  the  Court. 

At  the  top  of  page  18  of  Appellee's  brief,  a  quotation 
from  44  C.J.S.,  Sec.  337,  pp.  1290-1291,  is  set  forth.  This 
sentence,  taken  out  of  context,  might  seem  to  be  pertinent 
to  the  issue  before  the  Court;  but  it  is  a  part  of  a  section 
dealing  with  loans  on  policies  and  foreclosure  thereof 
i-ather  than  with  the  question  of  non-payment  of  premium. 
Cited  by  C.J.S.  under  a  note  to  the  Appellee's  quotation, 
are  three  Pennsylvania  cases  and  an  Arkansas  case.  They 
are  all  foreclosure  cases.  For  instance,  'New  York  Life 
Insurmwe  Co.  v.  SJiivehf,  69  S.W.  (2d)  392,  188  Arkansas 
1044,  was  the  case  of  a  paid  up  policy  on  which  the  loan 
continued  to  run  until  the  interest  accumulated  to  the  point 
where  the  total  indebtedness  exceeded  the  cash  value  of 


the  policy.  This  required  the  foreclosure  of  the  loan  in 
order  to  avoid  the  policy ;  and  we  agree  that,  in  case  of  the 
foreclosure  of  the  loan,  there  would  have  to  be  a  due  date 
on  loan  or  interest  in  order  to  work  the  foreclosure.  But  this 
is  wholly  different  from  the  situation  which  we  have  in  the 
present  case,  where  all  values  and  obligations  are  accrued 
to  a  fixed  date  to  ascertain  what  additional  loan  value 
may  exist. 

The  second  authority  cited  by  Appellee,  and  the  only 
one  which  we  have  found  with  any  language  supporting 
Appellee's  contention  is  the  case  6f  Walsh  v.  Aetna  Life 
Insurance  Company,  160  A.L.R.  620,  43  Atl.  (2d)  102. 
The  head-note  quoted  purports  to  support  Appellee's 
position,  but  analysis  of  the  opinion  shows  that  the  case 
was  decided  upon  a  question  of  fraud  and  wrongful  termi- 
nation of  the  policy.  Furthermore,  the  decision  was  against 
the  insured  and  his  beneficiary  and  in  favor  of  the  Com- 
pany. Thus  the  headnote  quoted  was  only  obiter  dictum. 
Appellant  has  carefully  examined  the  cases  cited  as  author- 
ity by  the  Pennsylvania  court  in  the  Walsh  decision.  One 
of  the  three  cases  principally  relied  upon  is  Senin,  Adm'r. 
V.  Metropolitan  Life  Insurance  Company,  153  Pa.  Super 
658,  34  Atl.  (2nd)  910.  This  was  an  action  on  two  policies 
of  insurance,  only  the  second  policy  being  of  interest  here. 
The  policy  was  for  paid-up  insurance,  and  the  insurer 
attempted  to  foreclose  for  non-payment  of  a  loan  plus 
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interest.  The  Pennsylvania  Superior  Court  (intermediate 
court  of  appeals)  decided  the  issue  upon  the  ground  of 
waiver,  in  that  the  company,  having  the  right  to  demand 
interest  in  advance,  failed  to  do  so,  and  therefore  waived 
its  right  to  demand  prior  to  the  due  date,  and,  upon  non- 
payment, to  cancel  the  policy.  The  other  principal  cases, 
Roeser  v.  National  Life  Insurance  Comjjany,  115  Pa. 
Super  409,  175  Atl.  887;  New  York  Life  Insurance  Com- 
pany V,  SMvely,  supra,  relied  on  in  the  Walsh  decision,  are 
identical.  Each  involved  a  paid-up  policy,  and  the  insurer 
sought  to  foreclose  the  policy  for  non-payment  of  loans 
plus  interest.  In  each  case,  the  Court  found  it  unreasonable 
for  the  insurer  to  accrue  interest,  but  to  refuse  to  accrue 
cash  value.  Therefore,  by  construing  the  policies  strictly 
against  the  company,  the  interest  did  not  accrue,  inasmuch 
as  the  cash  value  did  not  accrue.  Clearty,  these  cases  are 
not  in  point,  for  in  the  present  case,  the  Appellant  waived 
no  rights  and  carefully  accrued  cash  value  and  interest 
at  the  same  time. 

It  is  apparent  that  Appellee's  authorities,  such  as  they 
are,  deal  with  foreclosure  of  loans;  and  the  only  judicial 
statement  which  could  support  Appellee's  contention, 
namely,  the  AValsh  case,  supra,  was  obiter  dictum.  Appel- 
lee relies  on  a  jjortion  of  one  section  in  Corpus  Juris  Se- 
cundum. It  would  be  well  to  read  further. 


See  4o  CJ.S.,  Section  590,  at  Page  389 : 

"The  general  rule  is  that  a  provision  for  forfeiture 
or  suspension  of  the  policy  for  default  in  the  payment 
of  premiums  or  assessments  is  self-executing  and  unless 
the  necessity  is  imposed  by  statute  or  the  conditions  of 
the  contract  or  by  course  of  dealing,  no  affirmative  act 
on  the  part  of  the  insurer  such  as  notice  of  forfeiture 
is  necessary." 


See  also  45  C.J.S.,  Sec.  614,  at  page  448: 

"A  forfeiture  for  non-payment  of  premium  is  not 
affected  by  a  provision  for  forfeiture  in  the  event  that 
any  indebtedness  against  the  policy  equals  or  exceeds 
its  cash  surrender  value." 


See  also  45  C.J.S.,  Sec.  636,  page  497,  where,  in  dealing 
with  non- forfeiture  rights,  it  is  stated: 

"However  where  the  right  is  based  on  the  reserve  or 
loan  value  of  the  policy  it  is  lost  where  such  value  is 
exhausted." 

See  also  45  C.J.S.,  Sec.  638,  at  pages  529  and  530 : 

"Interest  on  the  loan  or  advance  may  be  deducted 
from  the  fund  otherwise  available  for  the  purchase  of 
extended  insurance.  Such  interest  is  deductible  to  the 
date  of  default  in  the  payment  of  a  premium  notwith- 
standing, had  there  been  no  default,  interest  would  not 
have  been  actually  due  and  payable  until  some  subse- 
quent time." 
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See  also  45  C.J.S.,  Sec.  640,  page  543,  regarding  sur- 
render value : 

"In  determining  the  amount  of  the  surrender  value 
insurer  generally  is  authorized  to  deduct  an  indebted- 
ness from  insured  to  insurer  and  this  usually  includes 
any  indebtedness  on  account  of  premium  notes,  inter- 
est or  loans." 


Appellant  has  already  cited  113  A.L.R.  and  again  calls 
attention  to  the  cases  listed  on  pages  630  and  631  support- 
ing Appellant's  contention  that  interest  must  be  accrued 
to  the  date  of  the  computation  of  the  reserve.  Appellant 
has  attempted,  through  the  citators  and  the  American 
Digest  System,  to  locate  some  case  or  cases  presenting  the 
exact  situation  under  a  similar  automatic  premium  loan 
provision.  Most  cases  which  have  arisen  under  non-for- 
feiture provisions  of  polices  have  been  either  cases  invol- 
ving surrender  of  policy  for  the  cash  value  or  cases  in- 
volving conversion  of  the  reserve  into  extended  or  paid- 
up  insurance.  A  great  manj^  of  these  cases  will  be  found 
under  Insurance,  Key  No.  S67,  ('?),  C  in  the  Fifth  Decen- 
nial Digest;  but  apparently  the  automatic  loan  provision 
is  of  such  recent  usage  bj'^  insurance  companies  that  it  has 
not  been  very  many  times  in  litigation.  It  is  submitted, 
however,  that  at  the  effective  date  of  the  non-forfeiture 
options  the  computation  of  the  amount  of  reserve  avail- 
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able  either  for  cash  surrender,  paid  up  insurance,  extended 
insurance  or  for  automatic  loan  to  pay  premiums  must  be 
identical,  because,  at  that  time,  the  Company  is  entitled 
to  either  be  paid  or  secured  upon  all  indebtedness  before 
applying  the  balance  of  the  reserve  to  any  of  these  non- 
forfeiture options.  That  is  the  contract,  and  that  is  the 
way  the  Courts  have  interpreted  it.  The  case  of  Reynolds 
V.  N.  W.  Mutual  Life  Insurance  Co.,  298  Mass.  208,  10 
N.E.  (2d)  70,  113  A.L.R.  603,  appears  to  be  the  leading 
case  and  is  the  one  most  often  cited  upon  this  question.  It 
is  submitted  that,  if  a  different  rule  for  computation  of 
reserve  applicable  to  non-forfeiture  provisions  is  to  be 
made  in  the  case  of  automatic  loans,  then  it  will  be  neces- 
sary to  distinguish  the  long  lines  of  authority  applying  to 
the  computation  of  reserve  values  in  cases  of  surrender 
value,  paid  up  insurance  and  extended  insurance. 

It  is  deemed  unnecessary  to  analyze  Appellee's  com- 
putations set  forth  on  pages  9,  10  and  11  of  Appellee's 
brief.  The  only  substantial  difference  between  them  and 
Appellant's  computations  is  that  Appellee  does  not  allow 
the  company  credit  for  accrued  interest  to  the  date  of  the 
automatic  loan.  That  is  where  the  issue  is  joined. 

One  other  matter  in  Appellee's  Brief  requires  reply. 
At  the  top  of  Page  12,  Appellee  refers  to  a  pink  slip  in 
the  Company's  file  and  the  collection  card,  on  which,  in 


12 

long  hand,  appeared  "lapsed  1-23-47".  These  items  appear 
in  the  dossier  of  the  Company  covering  this  policy.  The 
Avhole  record  was  brought  to  the  trial  and  was  introduced 
in  evidence.  Long  hand  notations  on  the  copy  of  the  last 
premium  notice  and  on  the  collection  card  referred  to  the 
date  when  this  dossier  was  closed  and  the  date  when  the 
policy  in  question  was  registered  in  the  register  of  lapsed 
policies.  It  could  not,  and  does  not,  have  any  bearing  on 
the  contract  of  insurance  or  the  time  of  its  lapse.  The 
policy  contract  and  the  loan  agreement  fix  the  rights  of 
both  the  Company  and  the  insured.  A  clerk's  notation  on 
the  collection  card  would  no  more  establish  the  rights  ex- 
isting between  the  parties  than  would  a  memorandum 
made  by  the  insured  in  his  diary  or  desk  calendar.  Further- 
more, the  notice  sent  by  the  Company  and  the  letter  of 
January  8,  1947  mailed  to  the  insured  clearly  show  that 
the  Company  never  at  anj'^  time  considered  January  23, 
1947  as  the  date  upon  which  the  policy  lapsed. 

In  conclusion,  Appellant  wishes  to  make  it  clear  that 
it  does  not  disagree  with  the  principal  of  law  that,  in  case 
of  ambiguity,  the  policy  should  be  liberally  construed  in 
favor  of  the  insured.  At  all  times  that  has  been  the  policy 
of  the  Company;  but  it  is  believed  that  there  is  no  am- 
biguity and  that  the  contract  means  exactly  what  is  says, 
namely,  that  the  Company  is  entitled  to  be  secured  for  all 
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indebtedness,  with  interest.  In  a  business  such  as  that  in 
V,  hich  the  AppeUant  is  engaged,  it  is  necessary  to  estabhsh 
definite  poHcies  and  procedures.  The  fairest  method  of 
dealing  with  policy  holders  is  to  treat  every  one  of  them 
alike.  The  date  of  lapse  should  be  definite  and  certain  and 
not  contingent  upon  hardship  or  sympathy  for  either 
party. 

The  evidence  will  show  that  the  Company  paid  to  the 
Appellee  the  death  benefits  under  two  much  larger  policies 
than  the  one  in  question.  Those  policies  had  been  kept 
alive  by  the  insured;  but  the  Company  believes,  and  a 
reasonable  inference  can  be  drawn  from  the  evidence,  that 
the  insured  intended  to  drop  the  policy  involved  in  this 
suit  when  he  borrowed  the  maximum  value.  It  is  respect- 
fully submitted  that  the  Company  has  fairly  and  correctly 
dealt  with  the  Appellee,  that  the  Company's  interpretation 
of  the  contract  under  the  great  weight  of  authority  was 
correct  and  that  the  decision  of  the  Trial  Court  should  be 
reversed. 

Paul  A.  Saybe, 

WlNFEEE,    McCuLLOCH, 

Shuler  &  Sayre^ 
Attorneys  for  Appellant. 


